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LECTUEE  XXVIII. 

>^  ON  THE  VARIOUS  SOUBCES  OF  LAW. 

In  the  ensuing  lectures  I  shall  treat  of  the  following  subjects : —      Lsot. 

Ist,  The  sources  of  law,  and  the  various  modes  in  which  it    ^ 
originates :  under  which  head  I  shall  treat  of  the  distinctions  Pr<w?oct- 

1V6  V16W 

between  law  written  and  unwritten ;  law  positive  and  natural ;  of  the  re- 
jus  civile  and  jus  gentium  ;  law  and  equity :  touching  on  various  ™*"»der  of 
other  topics  which  are  suggested  by  them. 

2ndl7,  From  the  sources  of  law,  and  the  modes  in  which  it 
originated,  I  shall  proceed  to  the  distinction  between  the  law 
of  things  and  the  law  of  persons  ;  and  in  endeavouring  to  analyse 
that  distinction,  I  shall  examine  the  notion  of  sta;tus  or  condition, 
and  the  distinction  between  public  and  private  law :  for  the  term 
public  law,  unless  it  be  used  in  a  sense  which  would  include  all 
law,  denotes,  as  it  appears  to  me,  a  particular  department  of  the 
law  of  persons. 

Srdly,  I  shall  examine  the  arrangement  of  the  Boman 
lawyers  in  their  institutional  and  elementary  writings;  an 
arrangement  which  I  believe  to  be  just  in  the  main,  and  which 
is  unquestionably  the  groundwork  of  most  of  the  modem 
attempts  to  give  a  systematic  shape  to  the  whole  body  of  any 
system  of  law. 

And' this  I  am  afraid  will  be  nearly  all  which  I  shall  be 
enabled  to  accomplish  within  the  present  course.  I  have  thought 
it  better  to  explain  fully,  and  with  passable  distinctness,  a  few 
leading  topics,  than  to  touch  on  a  great  number  lightly  and 
hastily.  The  gentlemen  who  have  so  kindly  come  forward  to 
support  me  in  my  first  attempt,  will,  I  am  sure,  make  the  due 
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Lect.      allowance  for  the  u^pQr&c^ioYis  unavoidable  in  a  commencement, 
and  for  the  ogsa^ionai  Interruptions  which  have  been  caused  by 
inevitable.  ilisLBaft.     If  I  am  able  to  get  through  these  topics 
befose  thej'ietpiration  of  the  session,  I  will  then  touch  upon  some 
..  \'^\ ^*e  details  of  the  science,  such  as  the  various  species  of 
•   '"iX'^tts  in  rem;  dominium,  servitus,  and  so  on:  the  distinction 
between  contracts  and  quasi-contracts,   and  an  outline  of  the 
' '  various   species   of  contracts.     I  am   extremely  sorry  to   be 

obliged  to  leave  off  in  this  lame  manner,  but  I  hope  that  I  shall 
meet  with  the  indulgence  due  to  a  first  attempt 
Meanings  In  many  legal  treatises,  and  especially  in  treatises  which 

JhJ^  P^f^  to  expound  the  Eoman  law,  that  department  or  division 
*  Sources  ^  which  regards  the  origin  of  laws,  is  frequently  entitled  'De  Juris 
1.  The  ^   fontiims'     The   expression  fontes  juris,  or  sources  of  law,  is 

direct  or       ambigUOUS. 

immediate  t  ^    -x  x-l  j*      ^        •     -j.     j*      j.        * 

author  of  I^  ^^^  of  its  senses,  the  source  of  a  law  is  its  direct  or  im- 

the  law.  mediate  author.  For  either  directly  or  remotely,  the  sovereign, 
or  supreme  legislator,  is  the  author  of  all  law ;  and  aU  laws  are 
derived  from  the  same  source;  but  immediately  and  directly 
laws  have  different  authors.  As  proceeding  firom  imTnedicUe 
authors  of  different  characters  or  descriptions,  laws  are  talked  of 
(in  the  language  of  metaphor)  as  if  they  arose  and  flowed  from 
different  fountains  or  sources:  in  other  words,  the  immediate 
author  of  a  given  Sule  (whether  that  author  be  the  sovereign 
or  any  individual  or  body  legislating  in  subordination  to  the 
sovereign),  is  styled  the  fountain,  or  the  source,  from  which  the 
rule  in  question  springs  and  streams.  But  this  talk  is  rather 
fanciful  than  just ;  for,  applying  the  metaphor  with  the  consist- 
ency which  even  poetry  requires,  rules  established  immediately 
by  the  supreme  legislature  are  the  oidy  rules  springing  from  a 
fons  or  source.  Individuals  or  bodies  legislating  in  subordination 
to  the  sovereign,  are  more  properly  reservoirs  fed  firom  the  source 
of  all  law,  the  supreme  legislature,  and  again  emitting  the 
borrowed  waters  which  they  receive  fix>m  that  Fountain  of  Law. 
Taken  in  the  sense  to  which  I  have  now  adverted,  the 
fountains  or  sources  of  laws  are  their  immediate  authors  or 
makers.  Thus  the  supreme  legislature  is  the  author  or  source 
of  the  laws  which  it  publishes  directly.  A  corporate*  body,  or 
a  subordinate  legislature  (like  those  of  our  colonies),  is  the 
source  of  those  laws  which  it  makes  and  publishes  with  the 
sovereign's  consent  Courts  of  justice  are  a  source  of  law,  in  so 
far  as  the  law  consists  of  judicial  decisions,  binding  upon  sub- 
sequent judges.     And  admitting  for  the  present  that  customs 
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constitute  a  distinct  species  of  law,  custom,  or  the  persons  with      Lbgt. 

whom  the  custom  originated,  are  authors  or  sources  of  law.  ^     ^     > 

In  another  acceptation  of  the  term,  the  fountains  or  sources  2.  The  ear- 

of  laws  are  the  original  or  earliest  extant  monuments  or  docu-  liest  docu- 

^  ments  by 

ments  by  which  the  existence  and  purport  of  the  body  of  law  which  the 
may  be  known  or  conjectured.  oH^Ts^ 

Taken  in  this  acceptation,  the  fountains  or  sources  of  law%  evidenced. 
are  properly  sources  of  the  hTwwledge  which  is  conversant  about 
laws :  '  fontes  e  quibus  juris  imtitia  hauritur.' 

But  the  term  *f(yrUe8 '  (as  thus  understood)  is  restricted  to 
the  original,  or  to  the  earliest  extant,  documents.  Documents 
which  are  copies  of  these,  or  which  give  at  second-hand  the 
evidence  contained  in  these,  are  not  fontes  or  sources  of  know- 
ledge, but  rivi  or  conduits  through  which  it  emanates  from  the 
sources.  For  example:  Considered  in  mass,  all  the  relics  of 
antiquity,  which  regard  the  Boman  law,  are  'fontes  juris 
Bomani ;'  *  fontes  e  quibus  juris  Bomani  notitia  hodie  hauritur/ 
For  (speaking  generally)  the  extracts  from  the  classical  jurists 
contained  in  Justinian's  Digest,  the  Imperial  Constitutions  con- 
tained in  his  Code,  with  such  other  relics  of  antiquity  as  regard 
the  Boman  law,  are  the  earliest  evidence,  or  the  earliest  extant 
evidence,  for  the  several  parts  of  the  system  to  which  they 
respectively  relate.     These,  therefore,  are  '  fontes.' 

But  the  works  of  the  Glossators  and  Commentators  who 
wrote  in  the  Middle  Ages,  with  the  works  of  Civilians  who  have 
written  in  subsequent  periods,  are  not  fountains  or  sources  of 
that  knowledge  of  the  system  which  may  be  gotten  at  the 
present  hour.  For  the  countless  authors  of  those  countless 
volumes  derived  their  own  knowledge  of  the  Boman  Law  from 
ancient  documents  or  monuments  which  are  still  extant  and 
accessible.  Accordingly,  the  works  of  the  Glossators  and 
Commentators  who  wrote  in  the  Middle  Ages,  with  the  works 
of  Civilians  who  have  written  in  subsequent  periods,  are  by  the 
German  writers  on  jurisprudence  distinguished  from  the  docu- 
ments which  constitute  the  fontes  or  sources  by  the  general  and 
collective  name  of  ' Literatura* 

The  term  '  fontes  juris '  has,  therefore,  a  double  signification. 
As  proceeding  from  immediate  authors,  of  various  characters  or 
descriptions,  laws  are  said  to  emanate  from  various  sources  or 
springs :  whilst  the  earliest  extant  documents  which  attest  their 
being  or  purport  are  also  entitled  '  sources  or  springs  of  law,' 
or  source  or  springs  of  the  knowledge  which  is  conversant 
about  it 
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Leot.  And  80  (in  regard  to  the  English  law),  the  statutes,  the 

xxyill  reports  of  judicial  decisions  with  the  old  and  authoritative 
treatises  which  are  equivalent  to  reports,  may  be  deemed  sources 
of  English  jurisprudence;  whilst  the  treatises  on  the  English 
law,  which  merely  expound  the  matter  of  those  statutes  and 
reports,  are  not  sources  of  English  jurisprudence,  but  are  properly 
a  legal  literature  drawn  or  derived  from  the  sources. 
Law  writ-  Law  considered  with  reference  to  its  sources,  is  usually 

ten  and      distinguished  into  law  written  and  unwritten. 
As  under-  The  distinction  between  written  and  unwritten  law  in  the 

st<xxi  by     modem  acceptation  of  the  term,  is  this :   Written  law  is  law 
em  Civil-    which  the  supreme  legislature  establishes  directly.     Unwritten 
ian^  wid    j^^  jg  ^qIj  made  by  the  supreme  legislature,  though  it  owes  its 
and  Black-  validity,  or  is  law  by  the  'authority,  expressly  or  tacitly  given, 
stone.         Qf  ^Q  sovereign  or  state.     Accordingly  the  modem  Civilians, 
with  whom  the  distinction  as  thus  understood  originated,  com- 
monly ranked  under  jvs  scriptum,  laws  made  by  the  popvlus  or 
plebs,  senatvS'Consulta  and  the  constitutions  of  the  emperors. 
Laws  enacted  by  the  people  assembled  in  centuries,  were  made 
by  the  supreme  legislature,  and  were  therefore  fus  scriptum  in 
the  sense  above  explained ;  and  the  same  may  be  said  of  the 
constitutions  or  orders  of  the  emperors  after  they  openly  assumed 
the  style  of  sovereignty.     How  the  plebs  or  the  senate  came  to 
be  held  equivalent  to  the  populus  assembled  in  centuries  will 
be  considered  in  a  subsequent  part  of  this  lecture. 

According  to  the  same  division,  the  edicts  of  the  Praetors 
and  other  judicial  functionaries,  the  rules  introduced  by  the 
practice  of  the  tribunals,  the  writings  and  opinions  of  juris- 
consults, and  laws  established  by  custom,  were  unwritten  law, 
or  jus  non  scriptum.  For  although  law  originating  in  any  of 
these  sources,  owed  its  validity  to  the  assent  of  the  supreme 
legislature,  it  was  not  made  by  the  supreme  legislature,  directly 
and  immediately. 

The  distinction  between  written  and  unwritten  law,  as  drawn 
by  the  modem  Civilians,  was  adopted  by  Hale,  and  imported 
by  Blackstone  into  his  Commentaries.  Both  Hale  and  Black- 
stone  restrict  leges  scriptce,  or  written  laws  of  this  kingdom,  to 
statute  acts  or  edicts  made  by  the  king,  by  and  with  the  consent 
of  the  lords  spiritual  and  temporal  and  commons  in  Parliament 
assembled.  General  and  partial  customs,  and  laws  established 
by  the  practice  and  usage  of  the  Courts,  they  rank  under  leges 
non  scriptce,  or  unwritten  laws.^ 

^  The  foregoing  part  of  this  lecture  is  not  contained  in  the  former  edition,  the 
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By  the  Bomaii  Lawyers  themselves,  little  importance  was      Lect. 
attached  to  the  distinction  between  written  and  unwritten  law.    . 
And,  in  every  instance  in  which  they  take  the  distinction,  they  Written 
understand  it  in  its  literal  sense.     When  they  talk  of  writim,  written 
law,  they  do  not  mean  law  proceeding  directly  fix>m  the  supreme  ^  *****" 
Legislature,  but  law  which  was  conmiitted  to  writing  at  its  Lawyeis*" 
origin :  qmd  ah  initio  Uteris  mandcUum  est.     And  accordingly 
they  include  in  written  law,  not  only  the  laws  of  the  Popvlus 
and  Plebs,  with  the  Senatus-considta  and  Constitutions  of  the 
Emperors,  but  also  the  Edicts  of  the  Prsetors  and  other  Magis- 
trates, and  the  Besponses  of  the  Jurisconsults. 

Law  originating  in  custom,  or  ex  disptUatione  fori,  they  style 
Jus  non  scriptum.  For  law  originating  in  custom,  or  floating 
traditionally  amongst  lawyers  (as  in  England  it  is  well  known 
that  there  is  much  law  constantly  manufacturing  at  the  bar, 
which  in  time  is  adopted  by  the  judges,  and  by  them  again 
emitted  to  the  bar),  is  not  committed  to  writing  cA  iwUio, 
although  it  may  afterwards  be  recorded  in  legal  treatises,  or 
may  be  adopted  by  the  supreme  legislature  and  promulged  in  a 
written  form.  Justinian,  in  the  second  title  of  the  first  book 
of  his  Listitutes,  mentions  the  distinction  in  the  sense  last 
adverted  to.  Gains,  in  his  enumeration  of  the  sources  of  Law, 
passes  over  the  distinction  in  silence.  The  latter  says, '  Constant 
autem  jura  ex  legibus,  plebiscitis,  senatus-consultis,  constitution- 
ibus  Principum,  edictis  eorum  qui  jus  edicendi  habent,  responsis 
prudentium.'^  He  afterwards  speaks  of  Customary  Law,  or  of 
the  'jus  quod  consensu  receptum  est;'  and  also  of  Mos  as  a 
source  of  law.  But  he  nowhere  adverts  to  writing,  or  to  the 
absence  of  writing,  as  forming  a  ground  of  distinction  between 
the  species  of  laws. 

The  distinction  (if  such  it  can  be  termed)  which  was  taken 
by  the  Soman  Lawyers,  is  altogether  insignificant :  Insignificant, 
inasmuch  as  commission  to  writing,  ly,  or  ly  authority  of 
immediate  atUhor,  is  an  accident ;  though  no  considerable  body 
of  law  can  be  preserved  and  known,  unless  written,  with  or 
without  authority. 

That  which  has  been  taken  by  the  modems  is  important.  WrUUn 
But  nothing  can  be  less  significant  or  more  misleading  than  the  ^^' 
language  in  which  it  is  conveyed.  For,  first,  law,  though  it  law,  ac- 
originate  with  the  supreme  legislature,  is  not  necessarily  written.  ^  ^^ 


im- 


corresponding  part  of  the  MS.  having  (as  it  appears)  been  missing.     It  is  here 
sapplied  firom  J.  S.  M.'s  notes. — R.  C. 

"  Dig.  I.  1,  6.  »  Gaii  Comm.  I.  2. 
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Lect.      It  may  be,  and  in  many  nations   has   been,  established    and 

XXVIII  *f        '  ^  ' 

^  promulged   without   writing.     And,  on   the   other   hand,  law 

proper  and  flowing  from  another  source,  though  obtaining  as  law  with  the 
meaning  of  consent  of  the  supreme  legislature,  may  be  committed  to  writing 
the  terms,   ^t  its  Origin.     Such,  for  instance,  are  the  laws  of  Provincial  and 

18  an  im-  o  * 

portant  Colonial  Legislatures.  And  such  especially  (as  I  shall  shew 
^on"^"       hereafter)  were  the  edicts  of  the  prsBtors. 

ipi^^'^.  Laws,  then,  are  distinguished  in  respect  of  their  sources,  or 

tinction      of  their  direct  or  immediate  authois,  into  laws  which  are  made 

appropri-     directly  and  immediately  by  the  supreme  legislature,  and  laws 

ate  terms,    which  are  not  made  directly  and  immediately  by  the  supreme 

legislature,  although  they  derive  their  validity  from  its  express 

or  tacit  authority.     I  shall  now  proceed  to  give  examples  of 

these  two  kinds  of  laws. 

Examples  An  example  of  laws  made  by  the  sovereign  body  directly 

^^^.     and  immediately,  is  that  of  our  own  Acts  of  Parliament,  which 

rectlyby     are   made  directly  by  the   supreme   legislature   in   its   three 

jeign.         branches,  the  King,  the  House  of  Lords,  and  the  House  of 

1.  Acts  of    Commons. 

tue  Briusn  .,  i*iai  iii 

Pariia-  Another  example  is  that  of  the  enactments  passed  by  the 

ment.  £tats-G^n^raux  in  France,  while  that  body  continued  to  exist 

nances'  &^cl  to  be  recognised  as  the  supreme  legislature     When  the 

m^e  by  Kings  of  France  became  constitutionally  the  sovereigns,  or  when 

Gen^raux  the  French  Government  became  a  monarchy,  the  royal  ordinances 

SJ^^^  were  laws  of  the  same  kind. 

France, 

while  they  In  Rome  under  the  Commonwealth,  or  in  liberd  republica, 
and^hr^e  ^^^^  established  by  the  supreme  legislature  were  of  three  kinds : 
Eineafter-  there  were  three  distinct  bodies  whose  decrees  were  considered 
Ttt^Lom  *®  made  by  the  sovereign  or  supreme  legislature.  These  were 
pkbiscita, '  Ist — the  poprdus,  assembled  in  curicd,  according  to  the  most 
and  aena-  ancient  form,  or,  according  to  the  manner  subsequently  intro- 
mUa  of  duced,  in  centv/ries ;  2ndly,  the  pUbs,  assembled  in  tribes ;  and 
J^f-       Srdly,  the  muUe. 

Strictly  speaking,  the  sovereignty  resided  in  the  popvlus; 
which  included  every  Eoman  invested  with  political  powers, 
and  therefore  included  members  of  the  seTuite,  as  well  as  citizens 
who  were  not  senators.  To  laws  made  by  the  populus  (whether 
assembled  in  curioe,  according  to  the  more  ancient  manner ;  or 
in  centuries,  according  to  the  more  recent  fashion),  the  term 
*  leges*  or  'stcUtUes*  (when  used  with  technical  exactness)  was 
exclusively  applied.  But  as  the  term  '  leges '  or  '  statutes '  was 
afterwards  extended  improperly  to  laws  made  by  the  plebSy 
*le^es^  strictly  so  called,  or  laws  made  by  the  papulus,  were 


-* 
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commonly  styled,  for  the  sake  of  distinction,  '  Lege&  cu/riatoB '  or    y^55S, 
'  Leges  cerUuriatce.' 

The  plebs  (as  distinguished  from  the  senate)  included  all 
citizens  of  plebeian  birth  who  weie  not  senators. 

The  senate  (as  distinguished  from  the  plebs)  included  all 
citizens  of  patrician  birth,  and  also  all  citizens  of  plebeian 
birth  who  filled  (or  had  filled)  certain  of  the  higher  offices. 
For  example:  Consuls,  prsetors,  and  tribunes  of  the  plebs,  to- 
gether with  ^-consuls  and  ex-prsBtors,  were  members  of  the 
assembly  styled  the  senate,  whether  they  were  patricians  or 
plebeians. 

The  distinction  between  patriciad  and  plebeian,  and  the 
distinction  between  senate  and  plebs,  were  therefore  disparate. 
For,  although  every  patrician  seems  to  have  been  a  senator, 
many  of  plebeian  birth  sat  and  voted  in  the  senate. 

A  law  passed  by  the  plebs  was  styled,  in  accurate  language, 
a  pkbisdtum.  But  as  every  pUbisoUum  was  equivalent  to  a  lex, 
the  term  '  leges '  was  extended  improperly  from  laws  made  by 
the  populiis  to  laws  made  by  the  plebs. 

How  plebiscita  acquired  the  form  of  leges,  or  came  to  be 
considered  as  laws  made  by  the  supreme  legislature,  it  is  not 
very  easy  to  determine.  For  the  plebs  was  only  a  portion  of 
the  whole  Eoman  People,  and  therefore  was  not  the  body 
wherein  the  sovereignty  resided  It  seems  not  unlikely,  that 
the  plebs  (instigated  by  their  Tribunes)  assumed  the  power  of 
l^islating  for  the  whole  community :  and  that  the  senate  (too 
feeble  to  resist)  yielded,  after  a  struggle,  to  the  unconstitutional 
pretension.  Gains  tells  us  expressly,  that  the  senate  at  first 
refused  to  recognize  plebiscita  as  leges  generally  binding;  but 
that  the  force  of  leges  was  at  length  imparted  to  plebiscita 
through  a  law  passed  by  the  popvlus?^ 

It  also  seems  probable  (as  is  suggested  by  Hugo,  an  eminent 
German  writer  on  the  Soman  Law),  that  a  compromise  took 
place,  and  the  plebiscita  were  prepared  first  by  the  senate  and 
then  adopted  by  the  pleb&  And,  if  that  supposition  be  just, 
every  law  of  the  kind  was  made  with  the  concurrence  of  both, 
and  was  nearly  equivalent  to  a  Lex,  or  statute  made  by  the 
entire  people.  The  power  of  supreme  legislation,  instead  of 
being  exercised  by  the  popvlus  assembled  in  a  single  body,  was 
exercised  by  two  bodies  into  which  the  popvlus  was  divided. 
One  of  these  bodies  (namely  the  senate)  possessed  the  initiative, 
or  the  power  of  proposing  laws.     The  other  of  these  bodies 

»  Gaii  Comm.  I.  8. 
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YYvni     (^*^®ly  ^®  plebs)  possessed  the  power  of  passing  or  rejecting 
>    laws  concocted  and  proposed  by  the  senate. 

Laws  passed  by  the  senate  (which  were  styled  smaiufh 
considta)  were  also  equivalent  to  leges  made  by  the  assembled 
poptUvs, 

It  has  often  been  inferred  from  a  passage  in  Tacitus,  that 
consults  or  acts  of  the  senate  first  acquired  this  virtue  under 
the  reign  of  Tiberius.  But  tjiey  are  distinctly  placed  by  Cicero 
(writing  liberd  repuhlicd)  on  a  level  with  leges  and  plebisdta. 
Nor  is  there  here  the  slightest  difficulty.  For,  since  the 
tribunes  of  the  plebs  sat  in  the  senate,  and  by  simply  uttering 
their  veio  might  have  arrested  its  proceedings,  it  follows  that  a 
consult  of  the  senate  was  passed  with  the  concurrence  of  the 
pUbs,  assenting  to  the  act  by  its  representatives.  SenatuS' 
conmlta  therefore  were  not  acts  of  the  senate  alone,  but  acts  of 
the  senate  in  which  the  plebs  by  their  representatives  concurred. 

The  result  then  seems  to  be  this : 

Ziierd  repuhlicd,  or,  during  the  Commonwealth,  the  supreme 
legislative  power  resided  in  the  Boman  People  (including  the 
senaie  and  plebs). 

This  legislative  power  was  sometimes  exercised  by  the 
people,  as  collected  in  a  single  assembly.  At  other  times,  it 
was  exercised  by  the  same  people  as  divided  into  two  bodies : 
— namely,  ly  the  plebs,  with  the  concurrence  of  the  senate ;  or 
hy  the  senate,  with  the  concurrence  of  the  plebs.  And,  in  either 
of  these  last -mentioned  cases,  the  joint  act  of  the  parts  into 
which  the  whole  was  divided,  was  equivalent  to  an  act  of  that 
sovereign  whole  as  united  in  one  assembly.  If  our  House  of 
Lords  and  House  of  Commons  sometimes  sat  and  voted  in  one 
assembly,  and  sometimes  separately  as  at  present,  they  would 
afford  an  exact  parallel  to  the  manner  in  which  the  sovereignty 
was  divided  in  the  Soman  Sepublic.  Acts  passed  by  the  two 
bodies  assembled  in  one  house,  would  correspond  to  leges  curiaUe 
and  centuriatce ;  acts  originating  in  the  one  House  and  adopted 
by  the  other,  would  be  plebiscita  or  seruxtus-consvlta.  The  only 
difficulty  in  this  explanation  is,  that  the  equestrian  order, 
.   .  although  of  course  members  of  the  popvlus,  were  not  members 

either  of  the  senate  or  pld>s.  Enactments  passed  by  one  of 
those  bodies  with  the  concurrence  of  the  other  were  therefore 
not,  strictly  speaking,  acts  of  the  entire  popvlus ;  though  acts 
of  the  populus,  united  in  cwrios  or  centuries,  were  so. 

The  Constitution  of  the  Boman  Bepublic  is  not  very  ac- 
curately known ;  nor,  with  a  view  to  the  study  of  the  Eoman 
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law,  is  any  very  accurate  knowledge  of  it  necessary ;  since  the      Lbot. 
whole  of  the  body  of  Boman  law  which  existed  in  the  time    >     ^     > 
of  Justinian  was  of  a  date  posterior  to  the  termination  of  the 
republican   government.      But   a   knowledge    of    the   general 
outline  of  the  Soman  constitution  is  necessary  for  understanding 
the  law  terms. 

While,  then,  the  Eoman  Commonwealth  virtually  existed, 
law  created  immediately  by  the  supreme  legislature  was  estab- 
lished in  three  modes : — ^by  Uges,  or  statutes,  strictly  so  called ; 
by  pldnscita,  also  styled  leges  ;  and  by  senatus-constUta. 

While  I  am  on  the  subject  of  leges,  I  will  just  observe,  that 
lex  in  the  Boman  writers  is  always  equivalent  to  the  word 
statute.  It  invariably  signifies  some  particular  law,  made  in 
a  manner  which  would  induce  us  to  call  it  a  statute ;  and  is 
never  used  (like  our  word  law)  as  a  collective  name  to  signify 
all  law,  whatever  its  form  or  origin.  The  word  which  the 
Boman  writers  employ  for  this  purpose  is  Jus ;  which  denotes 
b3X  laws  and  all  rules  of  law,  let  their  origin  be  what  it  may. 
It  is  a  sure  sign  of  utter  unacquaintance  with  the  Boman 
writers,  to  use  the  word  lex  in  that  enlarged  sense ;  thus  Chief 
Baron  Gilbert,  by  speaking  of  lex  prcBtoria,  betrays  his  ignorance 
of  the  Boman  Law. 

After   the   destruction    of    the    Commonwealth    and    the  4.  The  con- 
establishment  of  the  Empire,  the  supreme  legislative  power.  ^^Slf"" 
though  it  virtually  resided  in  a  monarch,  was  long  exercised  to  Roman 
appearance  in  the  ancient  and  constitutional   modes.      Laws     ™P®^"- 
were  still  made  by  the  popiUus,  plebs,  or  seTuite,  although  those 
bodies  were  obedient  instruments  of  the  Emperor,  and  legislated 
at  his  suggestion,  or  at  the  suggestion  of  his  creatures.     As 
assemblies  of  the  popiUvs  or  plebs  were  the  less  commodious 
tools,  the  work  of  supreme  legislation  was  commonly  done  to 
appearance  by  the  smaller  and  more  manageable  body.     The 
laws  which  really  emanated  from  the  military  chief  of  the 
Empire,  were  usually  voted  by  the  senate  at  the  instance  of  the 
prince   (*ad    orationem    principis'),   and   were    promulged    or 
published  as  senattts-consulta. 

And  here  it  may  be  observed  that  the  only  constitutional 
title  of  the  chief  of  the  state  was  Princeps :  which  corresponds 
not  exactly  to  the  term  president  of  the  senate,  but  rather  to 
our  phrase  father  of  the  senate ;  the  oldest  and  most  authori- 
tative member  who  had  no  particular  rights  in  consequence 
of  his  rank,  except  that  of  preaudience,  and  some  honorary 


Si8 


Law :  Sources  and  Modes. 


Lbot. 
XXVIII 


General 

Constita- 

tions. 


Special 
Constitu- 
tions. 
(a)  Extra- 
ordinary 
mandate. 


ih)  Privi. 
legia. 


observances.  The  head  of  the  state,  though  really  despotic, 
was  by  fiction  nothing  more  than  princeps  senatus;  he  was 
never  called  emperor  (imperator),  which  was  a  mere  military  title 
and  denoted  gcTieral ;  except  when  he  was  considered  as  chief 
of  the  army.     Princeps  is  the  title  invariably  given  by  Tacitus. 

From  the  accession  of  Hadrian,  and  perhaps  from  an  earlier 
period,  the  Emperors  openly  assumed  the  supreme  legisla- 
tive power  which  they  had  before  exercised  covertly.  Instead 
of  emitting  their  lav^  through  the  popultis,  plebs,  or  seruxte, 
they  began  to  legislate  avowedly  as  monarchs  and  autocrators, 
and  to  notify  their  commands  to  their  subjects  in  Imperial 
CofhstittUiona, 

These  imperial  constitutions  (which  are  not  unfrequently 
styled  principum  pladta)  were  general  or  special 

By  a  OeTveral  Constitution  {edictum,  lex  edictaiis,  epistola 
gerverdlis)  the  emperor  or  prince,  acting  in  his  legislative 
capacity,  established  a  law  or  rule  of  a  universal  or  general 
character,  and  not  regarding  specifically  a  single  person  or 
case. 

Special,  constitutions  were  of  various  kinds,  but  agreed  in 
this:  that  they  regarded  specifically  single  persons  or  cases. 
One  kind  of  special  constitution  was  called  an  extraordinary 
mandate;  and  was  an  order  addressed  to  a  civil  or  military 
officer,  for  the  regulation  of  his  general  conduct  in  the  execution 
of  his  office,  or  even  for  the  regulation  of  his  conduct  on  a 
particular  occasion.  But  the  most  important  and  remarkable 
of  all  these  special  constitutions,  were  those  decretes  and  rescript 
which  were  made  by  the  Emperors,  not  in  their  quality  of 
sovereign  legislators,  but  in  their  quality  of  sovereign  judges : 
a  decrete  being  an  order  made  on  a  regular  appeal  from  the 
judgment  of  a  lower  tribunal;  and  a  rescript  being  an  order 
preceding  the  judgment  of  the  lower  tribunal,  and  instructing 
that  lower  tribunal  how  to  decide  the  cause. 

By  a  Special  Constitution  of  another  class,  the  Emperor 
conferred  on  some  single  person  some  anomalous  or  irregular 
right,  or  imposed  upon  some  single  person  some  anomalous  or 
irregular  obligation,  or  inflicted  on  some  single  person  some 
anomalous  or  irregular  punishment.  Such  constitutions  were 
styled  pritnlegid.  Or,  speaking  more  accurately,  such  constitu- 
tions were  priviUgia  issued  by  the  Emperors.  For-  a  Lex  or 
Senalus-Consvlturn,  of  the  same  purport  or  effect,  would  also 
have  been  a  privilegium.  When  such  privilegia  conferred 
anomalous  rights,  they  were   styled  favourable.     When   they 
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imposed  anomaloTis  obligations,  or  inflicted  anomalous  punish-      Lect. 
ments,   they   were    styled   odious.      An   act   of    the   British    v     ^     . 
Parliament  giving  to  the  inventor  of  a  machine  an  exclusive 
right  of  selling  it,  would  be  styled  in  the  language  of  the 
Soman  Law  'a  favourable  privilege/      An  Act  of  Attainder 
would  be  styled  in  the  same  language  '  an  odious  privilege.' 

A  privilegium,  in  short,  is  a  special  act  affecting  special 
persons  with  an  anomalous  advantage,  or  with  an  anomalous 
burthen.  It  is  derived  from  privatum,  which,  as  opposed  to 
publicum,  signified  anything  which  regards  persons  considered 
individually;  publicum  being  anything  which  regards  persons 
considered  collectively,  and  as  forming  a  society.  Privilege 
in  English  denotes  rather  the  anomalous  right  than  the  law 
giving  the  anomalous  right,  or  impressing  an  anomalous 
obligation.  Thus  it  woidd  be  said  that  an  inventor  had 
obtained  the  privilege  of  being  the  only  seller  of  his  invention ; 
not  that  the  legislature  had  enacted  a  privilege  conferring  on 
him  that  right.  In  common  and  loose  talk,  our  word  privilege 
seems  to  be  merely  synonymous  with  right.  It  may  here  be 
observed  that  although  a  privUegium,  considered  from  one  aspect, 
r^ards  a  single  or  determinate  person ;  considered  from  another 
aspect^  it  regards  persons  generally.  Although  by  a  patent,  an 
exclusive  right  of  selling  a  given  article  be  conferred  solely  on 
me,  the  same  law  is  evidently  general  so  far  as  respects  the 
corresponding  obligation  on  other  persons  to  abstain  from 
violating  my  right  And  the  same  may  be  said  of  a  privUegium 
imposing  an  obligation  upon  cm  individual ;  it  supposes'  obliga- 
'  tions  on  other  persons  generally  to  forbear  from  all  acts  which 
would  hinder  the  performance  of  the  obligation.  It  is  for  this 
reason  that  it  is  necessary  to  define  a  Oeneral  Constitution 
n^atively,  as  I  have  done  in  the  definition  above  given: 
namely,  a  law  or  rule  of  a  universal  or  general  character,  and 
not  regarding  specifically  a  single  person  or  case. 

A  third  class  of  these  Special  Constitutions,  and  the  most  (c)Decreta 
important  and  remarkable,  consisted  of  those  decretes  and  ^npta! 
rescripts  which  were  made  by  the  Emperors,  not  in  their 
quality  of  sovereign  legislators,  but  in  their  quality  of  sovereign 
judges ;  a  decrete  being  an  order  made  on  a  regular  appeal  from 
the  judgment  of  a  lower  tribunal;  and  a  rescript  being  an 
order  preceding  the  judgment  of  the  lower  tribunal,  and 
instructing  that  lower  tribunal  how  to  decide  the  cause.*'     For, 

'^  like  the  rescripts  of  the  Roman   epistles  of  the  Popes  are  all  rescripts  in 
Emperors    the  canon  laws  or  decretal  the  strictest  sense. 
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^  vTTT    ^^^^^^g^  ^  modem  Europe  the  judicial  power  residing  in  the 
-     ^     -   sovereign  is  commonly  delegated  by  him  to  individuals  called 
judges^  the  Boman  emperors  were  themselves  judges  in  the  last 
resort. 
Judicial  J  fijad  this  a  convenient  opportunity  to  observe  that  sove- 

^plied  in  reignty,  being  unlimited  and  incapable  of  any  legal  limitation^ 
tv^but^  includes  the  judicial  as  well  as  the  legislative  power.  The 
commonly  judicial  powers  implied  in  sovereignty  are  in  our  own  times 
delegated.  Qommonly  delegated  wholly  or  in  part ;  but  in  the  nations  of 
antiquity  and  in  the  Middle  Ages  the  person  or  body  of  per- 
sons composing  the  supreme  legislature  was  also  the  judge  ui 
the  last  resort,  or  even  in  the  first  instance.  The  populus  of 
Bome,  which  was  the  supreme  legislative  body,  was  also  the 
judge  in  capital  cases.  The  Mickle-mote  or  Wittenage-mote  of 
the  Anglo-Saxons  was  both  the  legislature  and  a  Court  of 
Justice.  Even  after  the  Norman  Conquest,  the  Aula  Regis  or 
Great  Court  Baron  of  the  kingdom,  was  a  Court  of  Justice  as 
well  as  the  sovereign  or  supreme  legislature ;  and  it  is  from  the 
Aula  Begis  that  our  House  of  Lords,  although  no  longer  the 
seime  assembly,  and  not  now  the  sovereign,  but  a  branch  of 
the  supreme  legislature,  derives  the  judicial  power  which  it  still 
exercises.  I  cannot  remember  that  Parliament  in  its  collective 
capacity  ever  exerdsed  judicial  power,  although  there  is  one 
case  (by  the  statute  of  Treasons,  25  Edward  II.  c.  2)  whereui 
our  present  Parlieiment  (meaning  the  Eling,  Lords,  and  Commons) 
appears  to  have  been  invested  by  statute  with  the  powers  of  a 
Court  of  Justice.  Indeed,  the  judicial  power  seems  to  have  been 
more  completely  detached  from  the  legislative  in  our  own 
country  than  in  any  other. 

The  proper  purpose  of  a  decrete  was  the  decision  of  some 
question  touching  the  existing  law  which  had  arisen  in  a  par- 
ticular cause  between  particular  parties.  But  the  law  was  often 
made  by  imperial  decretes,  as  it  is  by  the  decision  of  our  Courts. 
Where  the  existing  law  afforded  no  principle  applicable  to  the 
case,  or  where  the  supreme  judge  was  ignorant  of  the  existing 
law,  or  disliked  it  and  was  desirous  of  setting  it  aside,  he  decided 
the  case  on  some  new  ground,  which  usually  became  law  as  com- 
pletely as  if  it  had  been  solemnly  enacted  by  an  edict  To  use 
our  own  expression,  it  served  as  a  precedent  The  principle  on 
which  it  was  founded  was  considered  as  law,  and  applied  as  such 
to  the  decision  of  subsequent  cases. 
Nature  of  This  mode  of  establishing  laws  I  shall  analyse  hereafter ;  in 

legisla-       the  meantime  I  will  mention  that  the  manner  of  legislating  by 
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judicial  decision  is  the  same,  whether  the  judge  be  sovereign  or      Lect. 
subordinate ;  though  the  law  in  the  two  cases  is  derived  from    . 
different  sources.    As  a  subordinate  body  clothed  by  the  sovereign  tion.  or 
with  legislative  power  may  make  laws  by  direct  enactment,  so  iaw^^ro- 
the  sovereign,  acting  in  the  capacity  of  a  judge,  may  make  them  duced. 
in  the  indirect  mode  of  judicial  decision.      TMs  distinction 
between  direct  and  oblique  legislation,  or  legislation  in  the  legis- 
lative and  in  the  judicial  mode,  is  far  more  important  than  the 
distinction  between  written  and  unwritten  law,  or  law  made 
directly  by  the  sovereign,  and  law  made  immediately  by  a  sub- 
ordinate authority. 

Having  now  given  examples  of  law  made  directly  and  im-  Examples 
mediately  by  the  sovereign,  I  proceed  to  examples  of  law  not  madTdT 
made  directly  and  immediately  by  the  sovereign,  although  it  rectlyby 
exists  or  obtains  as  law  by  the  express  or  tacit  authority  of  the  reign  or 
supreme  legislature.  supreme 

And,  first,,  laws  made  by  subordinate  legislatures,  in  the  tore. 
direct  or  legislative  manner,  are  not  established  immediately 
by  the  supreme  legislature,  although  they  derive  their  force 
from  the  atUhorUy  of  the  sovereign. 

Such  were  the  laws  made  by  the  Irish  Parlieiment  before  (i)  Laws 
that  Act  of  the  British  Parliament  which  acknowledged  the  ^e  Trish 
independence  of  Ireland.     In  fact  and  practice,  the  Irish  Legis-  Parlia- 
lature  (consisting  of  the  King  and  the  Irish  Houses  of  Parlia-  1719-1782. 
ment)  was  in  a  state  of  subjection  to' the  supreme  legislature  of  Colonial 
Britain:  that  is  to  say,  to  the  same  King  and  the  British  Houses  blies. 
of  Parliament.     An  Act  of  the  British  Legislature  bound  the 
inhabitants  of  Ireland,  if  the  Act  contained  a  provision  extending 
it  to  that  country.     And  acts  of  the  Irish  Legislature  might 
have  been  abrogated  or  modified  by  acts  of  the  British. 

Laws  made  by  Collegia,  or  by  Corporate  bodies,  belong  to  (2)  Bye- 
the  same  class.     They  are  made  immediately  by  the  Corporate  hjcoiUg^ 
bodies  themselves,  but  owe  their  legal  validity  to  the  authority  or  cor- 

«  . ,  .  porate 

of  the  sovereign.  bodies. 

The  power  of  subordinate  legislation  granted  to  a  subordinate 
legislature,  is  conferred  by  the  sovereign  legislature  expressly  or 
tacitly. 

If  it  be  granted  or  admitted  by  written  or  oral  declaration, 
it  is  conferred  by  the  sovereign  expressly. 

The  sovereign  confers  it  tacitly,  by  any  conduct  (not  con- 
sisting in  such  declaration)  which  necessarily  supposes  that  he 
acknowledges  or  admits  it     For  example,  if  he  enforce  a  law 
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Lect.      made  by  a  subordinate  legislature,  or  permits  his   Courts   of 

XXVIII  "^  or 


Justice  to  enforce  that  law,  his  positive  or  negative  conduct 
necessarily  supposes  that  he  acknowledges  a  power  of  legislation 
in  the  immediate  author  of  the  law. 
(8)  Laws  Of  laws  made  by  subordinate  legislatures  in  the  direct  or 

Sie  way  of  legislative  mode,  the  most  remarkable  are  those  which  are  made 
direct  by  Courts  of  Justice,  not  in  their  judicial  capacity,  and  in  the 
bTclrarte  ^^  ^f  decisions  on  special  cases,  but  by  a  power  of  proper 
of  JuBtice.    legislation  conferred  upon  them  expressly  or  tacitly  by  the 

supreme  legislature, 
(a)  n^vlat         Such  are  the  regvlm  praxis  published  by  our  own  Courts  of 
^^^^^^      Justice,  which  are  distinguished  broadly  from  the  laws  estab- 
Courts.       lished  by  the  same  Courts  in  the  indirect  mode  of  judicial 

decision. 
(6)  The  ar-  Such  also  were  the  arrits  rSglementaires  of  the  French  jxirlc" 

menMres  '"^'^^^J  which  were  not  judicial  decisions  on  specific  or  particular 
of  the  cases,  but  general  laws  or  statutes,  promulged  by  the  parlements 
ParU'  acting  as  subordinate  legislatures.  Their  decisions  on  special 
''M'nu.  cases  were  not  only  diflferent  in  their  character,  but  bore  a 
different  name :  arrits  jndiciaires,  which  is  equivalent  to  judg- 
ments or  decisions, 
(c)  The  Such  above  all  were  the  edicts  of  the  Eoman  Praetors  form- 

the  Roman  ^S  ^^'^  body  of  law  called  Jus  PrcBtoriwm,  The  manner  in 
Pretors.  which  this  portion  of  the  Roman  Law  was  made,  and  the  causes 
of  its  being  made,  are  among  the  most  interesting  phenomena 
in  the  history  of  jurisprudence.  It  was  not  made  in  the  way 
of  decisions  in  particular  cases,  but  consisted  of  general  laws, 
made  and  promulged  in  the  way  of  direct  legislation ;  by  virtue 
of  a  power  assumed  at  first  by  the  Praetors,  with  the  acquiescence 
of  the  supreme  legislature,  and  subsequently  confirmed  to  them 
by  its  express  recognition  and  authority.  Agreeably  to  their 
application  of  the  terms  written  and  unwritten  law,  corre- 
sponding to  the  distinction  which  I  am  now  illustrating.  Jus 
Prmtorivm  is  invariably  classed  by  the  modem  Civilians  under 
the  head  of  imwritten  law.  For  though  such  rules  were  written 
(in  the  grammuUical  sense  of  the  expression),  and  moreover  were 
promulged  or  published,  they  yet  proceeded  immediately  from 
subordinate  authors,  and  are  therefore  rightly  classed  under 
unrvriMen  law,  according  to  the  improper  sense  of  the  opposed 
epithets  written  and  unvnitten  as  applied  to  law,  which  I  call 
their  juridical  sensa 
(4)  Laws  Another  species  of  laws  emanating  immediately  from  a  sub- 

the  wi^  of  ordinate  authority,  consists  of  laws  established  obliquely,  or  by 
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iudicial   decisions:    namely,  by  the   decisions   of  subordinate      Lbct. 

XXVIII 

tribunals :  for  laws,  as  has  already  been  observed,  are  occasion-    ^ 
ally  made  in  this  oblique  manner  by  the  sovereign  himself,  judicial 

dccisioiis 

And  agreeably  to  their  application  of  the  terms  written  and 
unwritten  law  in  the  juridical  sense,  the  term  unwritten  law  is 
applied  by  the  same  modem  Civilians  to  the  rules  of  judiciary 
law  which  were  engendered  by  the  urns  fori:  that  is  to  say, 
whidi  were  immediately  created  by  the  Prsetors,  tmd  other  sub- 
ordinate judges,  as  directly  and  properly  exercising  their  judicial 
functions. 

The  term  unwritten  law  in  the  same  meaning  is  applied  by  Lawsongi- 
the  same  Civilians  to  jus  marilms  constitv^m,  and  jus  prudenti"  ^^^m^^ 
bus  compositum,  that  is  to  say,  law  emanating  (or  supposed  to  and  in  the 
emanate)  from  opinions  emitted  by  respected,  but  merely  private,  ^Stef 
jurisconsults  in  responses,  in  commentaries,  or  in  systematic  notdistln- 
treatises.     But  neither  laws  originating  in  customs,  nor  laws  ^^  other 
originating  in  the  private  opinions  of  jurisconsults  or  institu-  laws  in 
tional  writers,  are  (properly  speaking)  distinct  species  of  law  in  th^ 
respect  of  their  sources.  source. 

A  custom,  as  such,  independently  of  legislative  sanction,  is 
not  a  law,  but  a  moral  rule.  When  it  has  been  embodied  or 
promulged  in  a  statute,  or  made  the  ground  of  a  judicial  decision, 
it  has  the  force  of  law ;  but  then  it  is  statute  law  built  on  an 
anterior  custom,  or  law  established  by  a  judicial  decision  of 
which  anterior  custom  was  the  basis  or  principle. 

The  same  reasoning  applies  to  law  originating  in  the  opinions 
of  private  jurisconsults.  The  writings  and  opinions  of  juriscon- 
sults are  often  causes  of  law  by  determining  acts  of  legislation, 
and  oftener  by  determining  decisions  of  Courts  of  Justice.  But 
the  source  or  immediate  author  of  the  law  is  the  legislator, 
sovereign,  or  subordinate  who  legislates  in  pursuance  of  their 
opinions,  or  the  judge,  sovereign,  or  subordinate  whose  decisions 
their  opinions  determine. 

There  are  certain  opinions  of  Roman  jurisconsults  to  which 
this  observation  does  not  apply,  if  we  give  credence  to  certain 
statements  in  the  Digest  as  to  the  authority  conceded  to  these 
jurisconsults.^  For,  assuming  that  these  jurisconsults  had  the 
authority  there  alleged  to  have  been  conceded  to  them,  they 
were  in  effect,  though  not  in  name,  judges  of  the  law ;  and  their 
opinion  was  therefore  tantamount  to  a  judicial  decision.  But  it 
is  more  likely  that  the  responses  of  private  jurisconsults  were 
never  sources  of  law,  though  they  exerted  upon  the  decisions  of 

'^  Dig.  I.  2,  2,  §  47.     Inst  I.  2,  §  8.    And  vide  post,  p.  545. 
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(5)  Aato- 

nomlc 

laws. 


judges  that  influence  which  is  naturally  exercised  by  known 
and  expert  persons  over  persons  comparatively  ignorant  and 
unskilful. 

The  great  influence  which  the  responsa  prudtntium,  or 
opinions  of  private  jurisconsults,  naturally  exercised  in  the 
miiTfing  of  the  law,  is  manifest  &om  this,  that  the  Ptmdects 
are  wholly  composed  of  excerpts  from  their  writings.  These 
writings  and  the  Imperial  Constitutions  had,  in  the  time  of 
Justinian,  entirely  superseded  all  the  other  sources  of  law,  and 
his  compilations,  the  Pandects  and  Code,  wholly  consist  of  them. 
Some  of  our  own  writers  have  exercised  the  same  kind  of  influ- 
ence: Lord  Coke,  for  example,  whose  opinion,  though  not  in 
itself  a  source  of  law,  would  be  considered  as  conclusive  evi- 
dence of  the  law  as  it  existed  in  his  time.^^ 

Another  species  of  laws  not  made  by  the  supreme  legis- 
lature, are  laws  (if  such  they  can  be  ccdled)  which  are  estab- 
liahed  by  private  persona,  and  to  which  the  supreme  legislature 
lends  its  sanction.  These  (in  truth)  are  nothing  but  obligations 
imposed  by  virtue  of  rights  which  the  l^islator  has  conferred. 
For  example,  By  my  will  I  may  impose  certain  conditions  upon 
devisees  or  legatees.  By  virtue  of  a  contract,  the  contracting 
parties  impose  upon  one  another  certain  obligations.  As  a 
father  or  guardian,  I  may  prescribe  to  my  child  or  ward  certain 
conduct,  which  the  Courts  of  Justice  will  compel  him  to  follow. 

I  mention  this  because  such  commands  are  styled  by  some 
modem  writers  autonomice-gesetze,  which  is  equivalent  to  laws 
made  autonomically,  or  by  private  authority.  This,  however,  is 
incorrect,  because  a  private  person  cannot  be  the  author  of  law ; 
though  he  may  be  a  party  to  a  transaction,  by  which  transaction, 
in  virtue  of  a  general  law  made  by  the  legislator,  he  gives  certain 
rights  and  creates  certain  obligations.^^ 

Having  stated  and  exemplified  the  distinction  between  laws 
made  directly  by  the  sovereign  and  laws  not  made  by  him 
directly,  although  existing  as  laws  by  his  express  or  tacit  con- 
sent, I  shall  next  re -state  the  distinction,  or  rather  the  two 
disparate  distinctions,  between  written  and  unwritten  law,  and 
then  proceed  to  state  various  distinctions  between  laws,  partly 


^  There  is  perhaps  no  modem  body  of 
hiw  which  directly  owes  less  to  the  cause 
last  mentioned  (namely  the  opinions 
and  writings  of  private  lawyers)  than 
the  English  law.  The  reason  of  this  is 
partly  its  extreme  wealth  in  the  memory 
(assisted  by  reports)  of  judicial  prece- 
dent, and  partly  its  extreme  poverty  in 


systematic  treatises.  But  indirectly  it 
owes  much  to  this  cause,  as  will  be  found 
insisted  on  by  the  author  in  Lecture 
XXX.  post,  pp.  546,  647.— R.  C. 

**  For  the  more  complete  analysis  of 
the  compound  nature  of  an  autonomic 
law,  refer  to  vol.  i.  p.  180,  and  note 
there. 
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founded  on  the  difference  between  their  sources,  and  partly  on      Leot. 
the  difference  between  the  modes  in  which  they  originate  or    . 
arise. 


LECTUKE   XXIX. 

LAW:    WRITTEN   AND    UNWRITTEN STATUTE   AND   JUDICIARY. 

Laws  are  distinguishable  not  only  by  the  difference  of  their      Leot. 

YYTY 

sources,  or  immediate  authors :  They  also  originate  in  different  . 
ways,  or  wear  different  forms  at  their  origin.  Laws  emanating 
from  a  common  source,  may  originate  in  different  modes ;  and 
laws  which  originate  in  the  same  mode,  may  emanate  immedi- 
ately from  different  authors  or  sources.  For  example,  a  law, 
whether  established  immediately  by  a  monarch  or  sovereign 
number,  or  immediately  by  a  subject  individual  or  body,  may 
either  be  established  directly,  that  is,  in  the  way  of  proper 
legislation,  or  else  obliquely,  that  is,  in  the  judicial  mode,  by  a 
particular  decision  on  a  special  point  or  case.  And  if  established 
in  the  way  of  proper  legislation,  it  may  be  promulged  either  in 
writing  or  orally ;  whether  its  immediate  author  be  sovereign  or 
subordinate. 

Having  premised  these  remarks,  I  shall  now  re-state  the  Re-state- 
distinction,  or  rather  the  disparate  distinctions,  between  written  ^g'dis^ 
and  unwritten  law.     In  one  of  these  distinctions  the  terms  are  tinctioii 
taken  in  the  meaning  which  I  have  styled  their  juridical  sense ;  written^ 
in  the  other,  they  are  taken  in  the  meaning  which  may  be  styled  and  un- 
their  grammatical  or  literal  sense.     The  two  distinctions,  being  i^w. 
founded  on  different  properties  of  the  subject  to  be  distinguished, 
cross  at  innumerable  points. 

The  distinction  between  written  and  unwritten  law  (seftisii 
juridico)  arose  with  the  modem  Civilians,  by  reasons  which  it 
would  be  too  long  to  state,  from  a  grbss  misconstruction  of  the 
meaning  of  certain  passages  in  the  Digest  In  this  sense,  law 
established  immediately  by  the  sovereign  is  fus  scriptum  or 
written  law ;  and  law  not  so  established  is  jtis  rum  scriptum  or 
unwritten  law ;  whether  established  directly,  that  is  in  the  legis- 
lative mode;  or  established  obliquely,  that  is  in  the  judicial 
mode;  whether  promulged  by  writing  or  published  orally. 
Whatever  be  its  origin,  it  is  written  law  if  it  emanate  from  the 
sovereign  immediately,  and  if  it  do  not,  it  is  unwritten. 

This  distinction,  therefore,  is  founded  exclusively  on  differ- 
ence of  source.     In  spite  of  the  terms  vrritten  and  unwritten^  the 
VOL.  n.  c 
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Lect.      writing  or    not  writing  is    accidental   or   immaterial,  as  will 
V     ^     V    abundantly  appear  on  consideration  of  the  examples   already 

given  in  the  foregoing  Lecture. 
The  same  The  distinction  between  written  and  unwritten  law,  in  the 

sometimes  juridical  meaning  of  the  terms,  is  also  denoted  in  the  writings 
"^F^"  of  the  same  Civilians,  by  the  opposed  epithets  promviged  and 
expressed  wnpromvlged.  Law  made  by  the  supreme  legislature  is  called 
^  the  promviged  law,  and.  law  emanating  immediately  from  a  subor- 
mulged       dinate  source  is  called  unprormUged  law. 

m^^^^^  But  the  terms  promviged  and  unpromviged,  as  thus  applied,  are 

not  less  misexpressive  than  written  and  unwritten  {senm  juridico). 
For,  first,  laws  established  immediately  by  sovereign  authors 
are  not  necessarily  promviged:  that  is,  published,  or  made 
known,  orally  or  in  writing,  for  the  information  and  guidance  of 
those  who  are  bound  to  obey  them. 

In  this  country,  a  Bill,  which  has  passed  the  two  Houses, 
is  a  statute,  or  becomes  obligatory,  from  the  moment  at  which  it 
receives  the  Eoyal  Assent.  The  concurrence  of  the  various 
members  which  compose  the  supreme  legislature  (as  that  con- 
currence is  completed  by  the  royal  assent)  is  the  only  sign  given 
to  the  subject  community.  No  promulgation  is  requisite. 
*  Because '  (as  Blackstone  remarks)  '  every  man  in  England  is,  in 
jvdgmerU  of  Law,  party  to  the  making  of  an  Act  of  ParliamerU, 
being  present  thereat  by  his  rqpresentcUives,' 

It  is  true,  that  Acts  of  Parliament  are  printed,  and  may  be 
had  by  those  who  choose  to  buy  them ;  but  this  is  not  promulga- 
tion ;  for,  before  an  Act  is  printed,  and  whether  it  is  printed  or 
not,  it  is  a  statute,  and  is  legally  binding.  If  the  printing  were 
a  promulgation,  in  the  proper  sense  of  the  term,  it  would  be  a 
necessary  consideration  precedent  to  the  existence  of  the  law  as 
binding  on  those  whom  it  concerns.  The  printing  is,  in  this 
case,  merely  intended  to  refresh  the  memory  of  the  parties  whom 
it  concerns ;  who,  being  all  of  them  present  at  the  enactment  of 
the  law,  were  then  and  there  sufficiently  informed  of  its  exist- 
ence and  purport.  Presence  by  ourselves  and  presence  by  our 
representatives  are  manifestly  the  same  thing ;  and  the  know- 
ledge so  obtained  is  the  more  satisfactory  because  five-sixths  or 
nine-tenths  of  us  have  no  representatives  whatever.^ 

^  The  above  pars^raph  is  here  re-  was  partially  directed  against  the  system 

stored  from  J.S.M.*s  Notes.     The  refer-  which  existed  in  lien  of  representation 

ence  to  Blackstone's  rectson  which,  as  {before  the  Reform  Act  of  1832),  I  think 

the  passage  stood  in  the  last  edition,  it  is  rather  directed  against  the  reasoning 

seemed  to  be  treated  with  an  unusual  of  Blackstone  in  defence  of  a  legal  fiction, 

respect,  is  thus  shown  to  be  ironical.  — R.  C. 
For  although  it  is  possible  that  the  irony 
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According  to  the  practice  which  obtained  under  the  Eoman  Leot. 
Emperois,  their  general  or  edictal  Constitutions  were  not  binding  ^^I^ 
until  they  were  published.  And,  hence,  it  probably  has 
happened,  that  modem  Civilians  have  applied  the  term  'pro- 
mvlged '  to  Laws  proceeding  inunediately  from  sovereign  authors. 
But  the  rescripts  of  the  Emperors,  with  others  of  their  special 
constitutions,  were  exclusively  addressed  (for  the  most  part)  to 
the  particulai  or  determinate  persons  whom  they  specificaUy 
r^arded.  And  yet,  through  these  special  constitutions.  Law 
was  established,  immediately  by  those  sovereign  princes,  in  their 
judicial  (or  legislative)  capacity. 

And  (secmcUy).  as  Law  made  immediately  by  a  sovereign 
author  is  not  necessarily  promulged,  so  Law  may  be  promulged 
though  it  emanates  from  a  subordinate  source.  Such,  for 
example,  was  the  case  with  the  Law  or  Equity  of  the  Praetors ; 
whose  Edicts  were  published  carefully  and  conspicuously,  in 
order  that  all,  whose  interests  they  might  touch,  might  know 
their  provisions  and  regulate  their  conduct  accordingly. 

And  here  I  may  remark  that  the  expression  promtUgare 
legem  had  not  originally  its  present  import 

According  to  the  meaning  tiow  annexed  to  the  expression, 
'  to  promtdge  a  law,'  is  to  publish  a  law  already  made,  in  order 
that  those  whom  it  binds  may  know  its  existence  and  purport 
According  to  the  meaning  origiruilly  annexed  to  the  expression, 
'  to  pramiUge  a  law,'  was  to  submit  a  proposed  law  to  the  members 
of  the  L^islature,  in  order  that  they  might  know  its  contents 
and  consider  the  expediency  of  passing  it 

Such  was  the  meaning  of  the  expression,  in  the  language  of 
Boman  Jurisprudence,  during  the  Commonwealth.  Under  the 
Emperors,  the  expression  acquired  the  sense  which  is  now 
universally  attached  to  it 

The  distinction  between  written  and  imwritten  law,  in  the  Written 
improper  or  juridical  sense,  or  between  promulged  taid  unpro-  J^rftten 
mulged  law  in  the  same  improper  sense,  is  f oimded  on  difference  l&w  amsu 
of  source.     For  written  or  promulged  law  in  this  sense  is  law  ^^^ 
emanating  directly  from  the  supreme  legislator:  unwritten  or  disparate 
unpromulged  law  in  the  same  sense  is  law  made  immediately  distinction 
by  a  subordinate  authority.     But  the  distinction  between  written  ^*^. 
and  unwritten  law,  taking  the  terms  in  their  grammatical  mean- 
ing, is  built  exclusively  upon  a  difference  in  the  mode  in  which 
they  originate.     Written  law  is  law  which  exists  in  writing  at 
or  before  its  origin ;  imwritten  law  is  law  which  neither  exists 
in  a  written  state  previously,  nor  is  committed  to  writing  at  its 


528  Law :  Sources  and  Modes. 
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V  the  juridical  sense  of  the  tenns),  and  the  distinction  between 

ivritten  and  unvrrUten  law  (in  the  grammatical  sense  of  the 
terms),  are  therefore  disparate  and  cross  distinctions. 

According  to  the  distinction  in  the  gramm/Uicai  sense  of  the 
terms,  any  law  (whether  it  be  statute  or  judiciary,  or  whether  it 
emtmate  from  a  sovereign  or  a  subordinate  source)  is  wriiien  law, 
or  {jus  guod  scripto  venit)  if  it  be  written,  at  the  time  of  its 
origin,  by  the  authority  of  its  immediate  maker.  If  it  be  not 
so  written,  it  is  unwritten  law,  or  jvs  qv/od  sine  scripto  venit. 

Such,  at  least,  is  the  only  distinction  between  vrritten  and 
unvrritten  law,  that  appears  to  be  known  to  the  Roman  lawyers. 
Lex,  Plebiscita,  Senatus-consulta,  Principum  Placita,  are  ranked 
by  Justinian  with  jus  scriptum,  not  because  they  emanated 
directly  from  the  sovereign  authority,  but  because  they  existed 
in  a  written  form  at  their  origin.  That  this  waa  the  ground 
manifestly  appears,  because  the  Praetorian  edicts  and  the  responsa 
prudentium  are  entitled  by  Justinian,  jus  scriptum.  But  the 
Prsetorian  edicts  are  clearly  unwritten  law  in  the  juridical  sense 
of  the  term ;  and  the  responsa  jyrudentium,  assuming  that  those 
private  jurisconsults  were  properly  authors  of  law,  are  necessarily 
unurritten  law,  in  the  juridical  meaning  of  the  expression. 

Customary  Law  is,  according  to  Justinian,  jus  non  scriptum. 
And  so  it  is  in  the  grammatical  sense;  for,  assuming  that 
customary  law  obtains  as  positive  law  by  virtue  of  the  consensus 
uientium,  it  naturally  originates  sine  scripto. 

Law  originating  in  the  usus  fori,  or  made  by  subordinate 
tribunals  through  judicial  decisions,  is  not  referred  by  Justinian 
to  either  class. 

But  I  would  remark,  that  it  may  belong  to  either  class 
(taking  the  opposed  terms  in  their  grammaiical  sense).  If  the 
decisions  of  the  tribunals  were  committed  to  writing  by  authority 
(in  the  manner  proposed  by  Lord  Bacon),"  law  established  by 
such  decisions  would  be  written  law.  If  they  are  not  committed 
to  writing  (or  cure  committed  to  writing  by  private  and  un- 
authorised reporters)  the  law  established  hy  them  is  unwritten. 

Our  old  Year-books,  if  they  had  been  regularly  kept  and 
preserved,  would  belong  to  the  class  of  unwritten  law,  since 

'^  Or  as  now  practised  by  the  Judicial  mirable  method,  considerinjo;  the  qwisi' 

Committee  of  the  Privy  Council ;  where  legislative  character  attaching  to  judg- 

the  judgment,  in  cases  of  importance,  ments  by  an  appellate  tribunal  of  the 

is  joindy  considered  and  committed  to  last  resort. — R.  C. 
wnting  before  being  delivered;  an  ad- 
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they  would    be   received    as  evidence    of  previously    existing      Lbot. 
law.  ^^^ 

In  modem  Europe,  or  in  some  countries  of  modem  Europe, 
the  so-called  ym  receptum^  is  deemed  vnitten  Law,  if  it  existed 
in  writing  before  and  at  its  adoption.  It  is  called  wrUten  law, 
though  not  written  as  received,  if  written  when  adopted. 

An  example  is  afforded  by  those  phrases  in  the  old  French 
law :  Pays  de  droit  4crit  and  Pays  de  coutumes.  Pays  de  droit 
4crit  meant  those  parts  of  France  where  the  Boman  law  pre- 
vailed. It  was  written  law  in  the  literal  or  grammatical  sense, 
but  not  in  the  other  sense.  It  was  not  law  made  and  published 
by  the  supreme  legislator:  for  it  obtained  not  by  his  direct 
enactment,  but  by  his  tacit  consent,  having  been  established  in 
those  countries  before  they  were  conquered  by  the  Franks. 
But  it  was  written  law  in  the  sense  which  I  have  called  the 
grammatical  sense,  for  it  already  existed  in  writing  when  it  was 
adopted  by  the  French  Courts. 

The  distinction  between  written  and  unwritten   Law   (as  Written 
drawn  by  modem  Civilians)  has  been  adopted  by  Sir  Matthew  ^tten' 
Hale  in  his  history  of  the  Common  Law,  and  imported  by  Sir  law  aenm 
William  Blackstone  into  his  Commentaries.     By  these  writers  Black^ 
on  English  Law,  the  terms  '  turitten  law  *  and  *  unvrrUten  law '  stone- 
are  apparently  taken  in  their  juridical  meanings.     They  both 
of  them  restrict  the  expression  leges  scriptce,  or  the  written  laws 
of  this  kingdom,  to  '  statutes,  acts,  or  edicts,  made  by  the  King's 
majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Conmions,  in  parliament  assembled.' 
Greneral  tmd  particular  customs,  together  with  laws  established 
by  the  practice  or  usage  of  Courts,  they  refer  to  the  kges  rum 
scriptoB,  or  unwritten  law. 

It  must,  however,  be  remarked  that  they  seem  to  confound  Their  con- 
the  distinction  sertsu  juridico  and  the  distinction  sensu  gram-  ^^^^f 
matico;  and,  by  consequence,  to  arrive  at  a  division  of  law  senses. 
which  is  incomplete  sjid  perplexed. 

Speaking  of  the  unwritten  Law,  Blackstone  says,  'I  style 
these  parts  of  our  Law  leges  ivon  scriptcs,  hecause  their  original 
institution  and  authority  are  not  set  down  in  writing,  as  Acts  of 
Parliament  are,  but  they  receive  their  binding  power,  and  the 

^  Jut  rtceptum :  With  respect  to  this,       , .  .     T  Foreign  positive   Law, 

Law  has  wmjeiimts   been  supposed  to   ,  i*.  ™5^    "®-[  or 

obtain  independently  of  sovereign  au-   »*smonea  on     J^  international  Morality, 
thoiity.  The  term  'jus  receptum'  has   even 

been  extended  to  customary  law 
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Lect.  force  of  laws,  by  long  and  immemorial  usage,  and  by  their 
sf^    universal  reception  throughout  the  kingdom.' 

Now  (according  to  this)  the  division  of  Blackstone  and 
Hale  stands  thus. 

Acts  of  the  supreme  Legislature  are  leges  scriptoR :  (Whether 
as  made  immediately  by  the  supreme  Legislature,  or  as  set 
down  in  writing  by  the  authority  of  the  makers,  does  not 
distinctly  appear). 

But  any  law  {rwt  created  immediately  by  the  supreme 
Legislature)  is  non  scriptum :  Provided,  that  is,  that  its  original 
institution  be  not  set  down  in  writing. 

Now  (according  to  this  division  in  which  the  two  distinctions 
are  manifestly  confounded)  what  becomes  of  laws  made  imme- 
diately by  subordinate  Legislatures  ?  as,  for  instance,  by  the 
^  Irish  or  Colonial  Legislatures,  or  by  Courts  of  Justice  (making 
rules  of  practice)  ?  These  are  set  down  in  writing  by  their 
immediate  authors,  and  are  not  created  immediately  by  the 
supreme  Legislature.  Consequently,  they  cannot  be  brought 
under  either  member  of  the  division  as  it  has  been  conceived 
by  Blackstone  and  Hale. 

And  what  would  be  the  class  of  the  judiciary  law  recorded 
in  the  Year-books  ?  Or  what  would  be  the  class  of  the  law 
recorded  in  any  of  the  reports,  in  case  Lord  Bacon's  suggestion 
had  met  with  the  attention  due  to  it ;  and  the  decisions  of  every 
tribunal  had  been  recorded  by  authorised  reporters  ? 

It  may  be  here  observed  that  the  terms  themselves,  written 
and  unwritten  law,  are  foreign  to  the  language  of  English  law, 
though  found  in  Bracton  (who  evidently  borrowed  them  from 
the  Boman  lawyers),  and  in  Hale  and  Blackstone  subsequently. 
The  terms  proper  to  the  English  law  are  not  written  and 
unvrrUten  law,  but  statute  law  and  common  law ;  a  classification 
which  also  seems  to  exclude  the  laws  made  in  the  direct  or 
legislative  mode  by  subordinate  legislation.*^ 

^  The  following  passage  in  Glanville's  serentur,  majoris  (procul  dabio)  aathori- 

Preface  is  worth  citing  here,  both  for  his  tatis  robur  ipsis  legibns  videretnr  ac- 

use  of  the  term  acrij^um  as  applied  to  commodare  scriptura,  quam  vel  decer- 

law,  and  also  for  the  light  which  it  •  nentis    equitas,    vel    ratio    statuentis. 

throws  npon  the  early  growth  of  the  Le^es  antem  et  jura  regni  scripto  univer- 

common  law  of  England.      He   says:  sahter     concluai     nostris     temporibus 

3i( 


principi  placet,  et  legis  habet  yigorem),  venim  sunt  qnedam  in  Cnri&  generalia,  et 

eas  scuicet,  quas  super  dubiis  in  consilio  frequentius  usitata,  que  scripto  commen- 

definiendis,  procerum  quidem  consilio,  dare  non  mihi  videtur  presumptuosum, 

et  principis  accedente  authoritate  constat  sed  et  plerisque  penitile,  et  ad  adjuvan- 

promulgatis.     Si  enim  ob  scripture  dam  memoriam  admodum  necessarium. 

^modo  defectum  leges  minime  cen-  Haruin  itaque  particulam  quandam  in 
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obtaining  obliquely,  depends  not  on  a  difference  in  the  sources    s_^!lL' 


from  whence  the  law  emanates,  but  on  a  difference  in  the  modes  Diatinc- 
in  which  it  originates.     When  the  law  or  rule  is  established  between 
directly,  the  proper  purpose  of  its  immediate  author  or  authors  }?^  ^^' 
is  the  establishment  of  a  law  or  rule.     When  the  law  or  rule  the  direct 
is  introduced  obliquely,  the  proper  purpose  of  its  inmiediate  orlegiala- 
author  or  authors  is  the  decision  of  a  specific  case  or  of  a  specific  and  law 
point  or  question.     Although  this  specific  case  is  decided  by  a  <*|^J*"^i^g 
new  rule,  the  proper  purpose  of  the  judge  is  not  the  introduction 
of  that  rule,  but  the  decision  of  the  specific  case  to  which  the 
rule  is  applied,  and  so,  speaking  generally,  the  show  of  legislation 
is  avoided.    Generally  the  new  rule  is  not  introduced  professedly, 
but  the  existing  law  is  professedly  ascertained  by  interpretation 
or  construction,  or  by  a  process  which  I  shall  hereafter  describe 
analogous  to  interpretation  or  construction;  and  is  then  pro- 
fessedly applied  to  the  case  or  question  which  awaits  decision. 
If  the  new  rule  obtains  as  law  thereafter,  it  does  not  obtain 
directly,  but  because  the  decision  passes  into  a  precedent :  that 
is  to  say,  is  considered  as  evidence  of  the  previous  state  of  the 
law ;  and  the  new  rule,  thus  disguised  under  the  garb  of  an  old 
one,  is  applied  as  law  to  new  cases. 

Now,  whether  established  directly  or  obliquely,  a  law  or 
rule  may  emanate  either  from  the  sovereign  or  from  an  inferior 
or  subordinate  source.  The  judicial  power,  like  all  other 
power,  resides  in  the  sovereign,  although  in  most  of  the 
governments  of  modem  Europe  it  is  committed  by  the  sovereign 
to  subject  or  subordinate  tribunals.  In  the  Eoman  Empire, 
where  judicial  powers  were  occasionally  exercised  by  the 
sovereign  in  person,  the  sovereign  might  legislate  either  directly 
or  obliquely.     According  to  the  expression  of  Thibaut,  in  his 

acripta  redisere  decrevi,  stilo  volgari  et       By  Glanville  following   the    Roman 

▼erhis  curiuibna  utens  ex  indnatria  ad  lawyers,  wriptum  .as  applied  to  jta  is 

notitiam  com^arandam  eis  qui  hi:gu8modi  understood  in  its    literal  sense.      His 

Tukaritate  minus  sunt  ezercitati  argument  is,  *  If  under  the  Roman  sys- 

Smcton  borrows  part  of  this  passage,  tern  the  pleasure  of  the  Princeps  was 

but,  missing  the  fine  irony  of  the  refer-  law,  much  more  rationally  may  we  call 

ence   to   the   doctrine   of  the   Roman  that  law  which   though  unwritten   is 

lawyers  and  the  elegance  of  the  argu-  known  to  have  been  the  sentence  of  the 

ment  d  forti4rrij  has  reduced  it  to  what  Great  Council,  with  the  authority  of  the 

our  author   might  well   call   'jargon.'  King  to  boot,  given  after  solemn  delibe- 

Bracton  says :  '  Sed  absurdum  non  erit  ration'  upon  doubtful  questions  referred 

leges  Anglicanas  (licet  non  scriptas)  leges  to  their  determination.      To  reduce  into 

appellare,   cum   legis   vigorem    habeat,  writing  the  laws  thus  floating  in  the 

qmcquid  de  consilio  et  de  consensu  mag-  cognisance  and  memory  of  those  conver- 

natum,etreipublica3communisponsione,  sant  with  the  practice  of  the  Ci^rm  is 

authoritate  regis  si  veprincipisprecedente,  the  task  humbly  undertaken  by  that 

just^  fuerit  definitum  et  appi-obatum.'  great  lawyer. — R.  C. 
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Lect.  admirable  work  on  interpretation,  he  either  legislated  gesetzgebend; 
V  ^  ^  that  is,  professedly  legislating ;  or  ric/Uend,  professedly  judging. 
The  same  observation  applies  to  the  subordinate  judge.  When 
he  is  expressly  or  tacitly  entrusted  with  powers  of  direct 
legislation,  his  laws  are  established  in  the  legislative  manner : 
otherwise  they  are  established  in  the  way  of  judicial  decisions 
on  specific  questions  or  cases.  This  distinction  therefore  is 
foimded  on  a  difference  in  the  mode  in  which  laws  originate, 
not  in  the  source  from  which  they  flow. 

As  no  short  names  are  afforded  by  established  language,  I 
shall  indicate  the  distinction  in  question  by  periphrasis  or 
circumlocution. 

For  exeimple :  Law  belonging  to  one  of  the  kinds  in  question, 
I  shall  style,  '  Law  established  directly ; '  '  Law  established  in 
the  legidative  manner;'  or,  'Law  established  in  the  way  of 
proper  legislation : '  That  is  to  say,  established  immediately  by 
the  sovereign,  or  by  any  subordinate  author,  as  properly  exercising 
legislative,  and  not  Judicial  functions  (As  gesetzgebend,  £uid  not 
as  ricMend). 

Laws  belonging  to  the  opposite  kind,  I  shall  style,  'Law 
introduced  and  obtaining  obliquely ; '  '  Law  established  or  intro- 
duced in  the  judicial  mode ; '  or  '  Law  established  or  introduced 
in  the  way  of  judicial  legislation : '  That  is  to  say,  introduced 
inmiediately  by  the  sovereign,  or  by  any  subordinate  author,  as 
properly  exercising  judicial,  and  not  legislative  functions  (As 
richtend,  and  not  as  gesetzgebend). 

Law  of  this  latter  kind  (or  rather,  perhaps,  a  certain  sort  of 
it)  has  been  styled  by  Mr.  Bentham  '  Judge-made  law : ' — a  term 
pithy  and  homely,  and  which  I  therefore  love,  but  which 
nevertheless  I  am  constrained  to  reject. 

For,  first,  it  does,  in  some  sort,  smack  or  savour  of  disrespect. 
And,  as  I  cannot  concur  with  Mr.  Bentham,  in  his  sweeping 
dislike  of  law  made  by  judges,  I  cannot  consent  to  mark  or 
brand  it  with  a  name  importing  irreverence. 

Secondly,  it  tends  to  confoimd  the  sources,  from  which  law 
immediately  proceeds,  with  the  modes  in  which  it  originates. 
The  term  *  Judge-made  law '  would  seem  to  denote  law  made  by 
subject  judges,  as  opposed  to  law  made  by  the  sovereign  Legislature. 
At  least,  it  would  seem  to  denote  law  made  by  subject  judges 
as  exercising  their  judicial  functions :  which  (I  believe)  is  the 
sense  annexed  to  the  expression  by  Mr.  Bentham. 

Now  (as  I  shall  endeavour  to  shew  in  a  future  Lecture)  the 
important  difference  is  the  difference  of    modes,  and  not   the 
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difference  of  sources.     Provided  it  be  made  in  the  direct  or  in      Lbct. 
the  legislcUive  manner,  law,  established  immediately  by  subject    v  . 

judges,  is  just  as  good  as  law  emanating  immediately  from  the 
sovereign. 

Nay,  judges  legislating  avowedly  in  the  manner  of  the 
Soman  Prsetors,  might  do  the  business  better  than  any  of  the 
sovereign  L^islatures  which  have  yet  existed  in  the  world. 

I  would  briefly  remark,  in  conclusion,  that  every  possible 
law,  or  rule  of  law,  is,  on  the  one  hand,  stattUe  or  judiciary  law, 
and,  on  the  other  hand,  written  or  unwritten  law  (in  the  juridical 
meanings  of  the  terms) :  Or,  in  other  words,  that  it  emanates, 
in  the  way  of  direct ,  or  oi  judicial  legislation,  from  a  sovereign  or 
sv^Hyrdinaie  source. 


LECTUEE   XXX. 


atioD. 


CERTAIN    SUPPOSED    SOURCES    OF    LAW   EXAMINED. JUS    MORIBUS 

CONSTITUTUM,  JUS  PRUDENTIBUS  COMPOSlTUM,  JUS  NATURALE. 

In  my  last  two  Lectures  I  endeavoured  to  explain  or  indicate      Lect. 
the  respective  natures  and  the  mutual  relations,  of  the  three    . 
disparate  distinctions  which  I  will  now  enumerate :  Recapitul- 

1st  The  distinction  between  written  or  promulged  law  and 
unwritten  or  unpromulged  law,  in  those  improper  senses, 
annexed  to  the  opposed  epithets,  which  are  styled  ^^ix  juridical 
senses :  or,  between  law  proceeding  immediately  from  a  sovereign 
or  supreme  maker,  and  law  proceeding  immediately  from  a 
subject  or  subordinate  maker  (with  the  authority  of  a  sovereign 
or  supreme). 

2ndly.  The  distinction  between  written  law  and  unwritten 
law,  in  those  more  proper  senses,  annexed  to  the  opposed 
epithets,  which  are  styled  their  grammatical  or  literal  senses. 

3rdly.  The  more  important  distinction,  between  law  esta- 
blished directly,  and  law  established  obliquely ;  or  between  law 
established  in  the  legislative  maimer,  or  in  the  way  of  proper 
l^slation,  and  law  established  or  introduced  in  the  judicial 
mode,  or  by  way  of  judicial  legislation:  or  between  law 
established  by  its  immediate  author,  as  directly  and  properly 
exercising  legislative  functions,  and  law  established  or  intro- 
duced by  its  immediate  author,  as  properly  exercising  judicial 
functions. 
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Lect.  I  also  stated  and  examined  the  distinction  between  written 

XXX 

v^  V  and  unwritten  law,  which  is  made  by  Sir  Matthew  Hale  and 
Sir  William  Blackstone ;  who  apparently  intend  the  distinction 
between  written  and  unwritten  law,  in  the  juridical  meanings 
of  the  terms ;  but  who  seem  to  blend  and  confound  this  last- 
mentioned  distinction  with  the  utteriy  disparate  distinction 
between  written  and  unwritten  law,  in  the  grammatical  senses 
of  the  expressions. 

Having  briefly  recalled  to  your  recollection  these  distinctions, 

I  will  now  suggest  the  subjects  of  the  present  lecture. 

Supposed  Every  Positive  Law,  obtaining  in  any  community,  is    a 

pSitive^      creature  of  the  Sovereign  or  State:    having  been  established 

law.  immediately  by  the  mxmarch  or  suprem,e   body,  as    exercising 

legislative  or  judicial  functions:    or  having  been  established 

immediately  by  a  subject  individual  or  body,  as  exercising  rights 

or  powers  of  direct  or  judicial  legislation,  which  the  monarch  or 

supreme  body  had  expressly  or  tacitly  conferred. 

But  though  every  positive  law  exists  as  positive  law  through 
the  position  or  institution  given  to  it  by  a  sovereign  government, 
it  is  supposed  by  a  multitude  of  writers  on  general  and  particular 
jurisprudence,  that  there  are  positive  laws  which  exist  as  positive 
laws,  independently  of  a  sovereign  authority. 

The  kinds  of  positive  law  to  which  this  independent  existence 
is  the  most  frequently  attributed,  are  the  following : 

1**  Customary  law :  or,  the  positive  law  which  is  made  by 
its  immediate  authors  on  customs  or  mxyres : — 

2**  The  positive  law  which  is  made  by  its  immediate  authors 
on  opinions  and  practices  of  private  lawyers : — 

y  The  law,  which,  as  forming  a  part  (or  as  deemed  to  form 
a  part)  of  every  system  or  body  of  positive  law,  is  styled  natural 
or  universal 

To  show  the  falsity  of  the  supposition  in  question,  through 
a  brief  examination  of  the  natures  of  these  three  kinds  of  law, 
is  the  main  object  of  the  present  lecture.  The  nature  of  cus- 
tomary law,  of  law  formed  on  opinions  of  private  lawyers,  and  of 
natural  law  (as  a  kind  of  positive  law),  are  therefore  its  principal 
subjects :  And  to  these  subjects  I  will  now  address  myself  in  the 
order  in  which  I  have  announced  them. 
Customary  The  laws  or  rules  styled  customary  may  be  divided  into  two 

laws ;  no-    classes : — Those  which  are  enforced  by  the  tribunals,  without 

tonous,  "^ 

and  need-    proof  of  their  existence ;  and  those  which  must  be  proved,  before 
ing  proof,    tjjg  tribunals  wiU  enforce  them. 

Laws  or  rules  of  the  former  class,  are  styled  notorious.     Or 
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it  is  said  that  the  tribunals  take  jvdicial  notice  of  them ;  or      L^cr. 
that  the  tribunals  are  conscious  judicially  of  their  existence.  .     ^     . 

The  division  which  I  have  now  stated,  must  not  be  con- 
founded with  the  division  of  laws  into  general  and  particular. 
General  Laws  or  Bules  (or  as  they  are  sometimes  styled  Common 
Laws  or  Bules)  obtain  throughout  the  territory  of  the  given  inde- 
pendent society.  Particular  Laws  or  Rules  obtain  in  districts 
or  places,  which  are  portions  of  that  territory. 

This  division  and  the  former  division,  are  disparate  or  cross 
divisions. 

For,  first ;  Many  particular  laws  (or  many  of  the  laws  which 
are  restricted  to  districts  or  places)  are  not  customary,  but  statute 
laws.  And  (secondly)  many  laws  which  are  at  once  particular 
and  customary,  are  noticed  judicially  by  the  tribuncJs.  Such,  for 
instance,  are  the  particular  laws,  styled  the  custom  of  gavelkind, 
which  are  restricted  to  a  certain  region  of  our  own  country. 

It  is  remarkable  that  the  Civil  and  Canon  Laws  (as  obtain-  Civil  and 
ing  in  England)  are  ranked  by  Blackstone  and  Hale  with  partic-  La^'^as 
tdar  customary  laws.     Inasmuch  as  they  are  not  restricted  to  rea^, 
districts  or  places,  but  obtain  as  Law  throughout  the  kingdom,  ^ckstone 
it  is  clear  that  they  are  general,  and  not  particular  (taking  the  ^^^  p^^- 

t.icUtULI'  CU8' 

terms  in  the  meaning  which  I  have  just  stated).  If  they  are  toms. 
particular,  because  they  are  only  applicable  to  particular  matters 
or  subjects  (as  marriage,  testaments,  and  so  on),  it  follows  that 
every  law  is  a  particular  law.  For  no  one  law  regards  aU  the 
subjects  about  which  the  aggregate  of  Laws  is  conversant  If 
they  are  particular,  because  they  are  enforced  by  particular  or 
peculiar  Courts,  so  is  Equity  particular,  and  so  are  certain  of 
the  Bules  enforced  by  the  General  Courts  of  Conmion  Law. 
Each  of  these  Courts  has  rules  peculiar  to  itself:  the  practice 
of  the  Exchequer,  and  of  the  Common  Pleas,  varying  fix)m  one 
another,  and  from  the  practice  of  the  King's  Bench. 

The  truth  is,  that  the  Canon  and  Civil  Laws  (as  obtaining  in 
England)  are  what  would  be  styled  by  the  Boman  Jurists  '  singu- 
lar:' that  is  to  say,  not  singular,  as  applying  exclusively  to  peculiar 
subjects,  or  as  obtaining  in  districts  or  places,  but  as  not  harmon- 
ising or  being  homogeneous  with  the  great  bulk  of  the  system. 

This  want  of  harmony  or  consistency  with  the  great  bulk  of 
the  system,  the  Boman  Lawyers  denote  by  a  very  odd  expres- 
sion :  'inelegantia  juris.*  ^"^     Now  the  Canon  and  Civil  Laws  (as 

'^  '  Sed  postea  divns  Hadrianus  ini-  anus  inelesantii  juris  motos,  restitoit 

qoitate  T«i  et  ineleganti&  juris  motus,  juris   gentium    regulam,'    etc.  —  Gait 

restituit,'  etc  Comm.  I.  84,  85. 

*  Sed  et  in  hac  specie  divus  Vespasi- 
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Lkot.      they  obtain  in  England)  may  be  singular  or  inelegant,  but  they 
.  are  not  less  portions  of  the  general  law  of  the  land  than  Common 

Law  or  Equity. 

The  division  of  laws  into  general  and  particular,  I  shall 
consider  in  a  future  Lecture.  With  reference  to  my  present 
purpose,  a  particular  customary  law  is  not  distinguishable  from 
a  gensral,  provided  it  belong  to  that  class  of  customary  laws  of 
which  the  tribunals  are  judicially  conscious  or  informed,  and 
which  they  will  enforce  without  proof  of  their  existence. 

I  shall  now  advert  to  general  customary  laws,  and  to  those 

particular  customary  laws  which  tribunals  will  enforce  without 

proof  of  their  existence.     Those  particular  customary  laws  of 

which  the  tribunals  are  not  judicially  informed,  I  shall  consider 

afterwards.      For  to  them,  many  of  the  remarks  immediately 

following  will  not  apply. 

A  custom  Independently  of  the  position  or  establishment  which  it  may 

moral^rale  receive  from  the  sovereign,  the  rule  which  a  Custom  implies  (or 

until  en-     in  the  observance  of  which  a  custom  consists)  derives  the  whole 

the  tri-       of  its  obligatory  force  from  those  concurring  sentiments  which 

bunals.       are  styled  public  opinion.     Independently  of  the  position  or 

establishment  which  it  may  receive  from  the  sovereign,  it  is 

merely  a  rule  morally  sanctioned,  or  a  rule  of  positive  (or  actual) 

morality.     It  is,  properly,  jvs  morHms  constUutum,     It  properly 

obtains  as  a  rule  through  the  consensus  utentium  ;  its  only  source 

or  its  only  atUhors,  are  those  who  observe  it  spontaneously,  or 

without  compulsion  by  the  state. 

When  Now  a  merely  Tnoral,  or  merely  customary  rule,  may  take 

Sto  a  law    ^^®  qufidity  of  a  legal  rule  in  two  ways : — ^it  may  be  adopted  by 

it  is  law      a  sovereign  or  subordinate  legislature,  and  turned  into  a  law  in 

from  the*^  the  direct  mode ;  or  it  may  be  taken  as  the  ground  of  a  judicial 

sovereign,    decision,  which  afterwards  obtains  as  a  precedent ;  and  in  this 

subordin-    case  it  is  converted  into  a  law  after  the  judicial  fashion.     In 

atelegisla-  whichever  of  these  ways  it  becomes  a  legal  rule,  the  law  into 

judge.         which  it  is  turned  emanates  from  the  sovereign  or  subordinate 

legislature  or  judge,  who  transmutes  the  moral  or  imperfect  rule 

into  a  legal  or  perfect  one. 

On  the  first  of  these  suppositions,  the  legal  rule  which  is 
derived  from  the  customary,  is  Statute  Law :  and  it  is  styled 
statute,  and  not  customary  law,  although  it  is  made,  by  its  im- 
mediate author,  on  a  pre-existing  custom.  For  since  he  utters 
it,  openly  and  professedly,  as  and  for  a  positive  law,  no  one 
confounds  the  source  of  t?ie  positive  law  itself  with  the  source  of 
the  customary  ruU  on  which  it  is  shaped  by  the  legislator. 
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On  the  second  of  these  suppositions,  the  legal  rule  which  is      Lect. 
derived  from  the  customary,  is  a  rule  of  jvdidary  law.     But    v     ^     - 
though,  as  a  rule  of  judiciary  law,  it  is  not  less  positive  law 
than  it  would  be  if  it  were  a  statute,  it  often  is  deemed  law 
emanating  from  custom,  or  jus  morSms  constitutum.     For  since     \ 
the  judicial  legislator  is  properly  acting  judicially,  and  there-     ' 
fore  abstains  naturally  from  the  shew  of  legislation,  he  apparently 
applies  a  pre-existing  rtUe,  instead  of  making  and  applying  a 
new  rule.     And  as  the  pre-existing  rule  which  he  appears  to 
apply  is  apparently  the  customary  rule  on  which  he  shapes  the 
positive,  the  source  of  that  customary  rule,  and  the  source  of  the 
positive  law  which  he  virtually  establishes,  are  not  imfrequently 
confounded. 

Whether  the  moral  rule  be  converted  into  judiciary  or  into 
statute  law,  it  emanates  as  law  from  the  legislator,  who  grounds 
a  statute  upon  it,  or  from  the  judge,  who  assumes  it  as  the  basis 
of  a  judicial  decision.  The  source  or  fons  of  the  legal  rule,  is 
not  consensus  vtentium,  although  it  retains  the  name  of  customary 
law,  when  clothed  with  the  legal  sanction  in  the  judicial  mode. 

Those  who  maintain  that  it  existed  as  law  before  it  was 
enforced  by  the  legal  sanction,  or  that  it  was  established  as  law 
consensu  utentium,  confound  law  with  positive  morality,  and  run 
into  numberless  inconsistencies  which  they  cannot  possibly  avoid. 
They  are  obliged  to  admit  that  its  continuan/^e  as  law  depends 
on  the  sovereign  pleasure ;  although  if  it  existed  as  law  inde- 
pendently of  the  will  of  the  sovereign,  no  one  could  abrogate  it, 
except  its  authors. 

Taking  the  term  '  source '  in  a  loose  signification.  Customs  Eztension 
may  be  styled  sowrces  of  laws.     For  the  existence  of  a  custom,  ^  e^^^^ 
wiih  the  general  opinion  in  favour  of  it,  is  the  cause  or  occasion,  *  remote 
or  is  one  of  the  causes  or  occasions,  of  that  legal  rule  which  is  lL^  ^ 
moulded  or  fashioned  upon  it     But  taking  the  term  '  source '  in 
the  same  loose  signification,  the  causes  of  the  custom  from  which 
the  law  emerges  are  also  a  source  or  fountain  of  the  law  itself : 
And,  generally,  any  cause  of  any  law  must  be  ranked  with  its 
sources  or  fountains. 

Accordingly,  certain  writers  (as  I  shall  shew  hereafter,  when 
I  come  to  Natural  Law)  have  ranked  experience  and  reason,  to- 
gether with  the  external  circumstances  wherein  mankind  are 
placed,  amongst  the  sources  of  the  laws  whereby  mankind  are 
governed. 

A  happier  reductio  ad  absurdum  of  the  position  maintained 
by  those  writers  could  hardly  be  devised. 
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Lect.     j       AtictorUas  Frvdentium,  Authority  of  Conveyancers,  etc.,  are 
V  /  in  the  same  predicament  as  Customary  Law.     So  of  Practices  of 

'  Lawyers,  etc.      But  if  by  'source'  be  meant  the  legislative 
\  authority  from  which  law  proceeds,  they  are  not  s&wrces  although 
'    they  are  causes.     If  you  like,  you  may  indeed  extend  the  word 
.    '  sources '  to  these,  but  then  you  ought  also  to  extend  it  to  any 
cause  whatever  which  leads  to  the  establishment  of  Law:  e,g.: 
Eeasons    assigned   in  debate;    the  particular  incidents  which 
have  occasioned  certain  laws,  etc. ;  any  circumstance^  in  short, 
which  determined  the  Legislator  or  Judge  to  create  the  rule. 
As  I  have  already  endeavoured  to  shew,  there  can  be  no  law 
without  a  legislative  act;    and  for  the  sake  of  distinctness  I 
should  wish  to  limit  the  word  '  sources '  to  the  legislative  power 
by  which  Law  is  established ;  and  to  designate  the  causes  which 
lead  to  its  establishment  by  the  word  'causes,'  or  by  some 
equivalent  expression. 
^/^™*^°^         That  a  custom  becomes  law,  only  when  enforced  by  the 
ary  Law,     political  sanction,  was  clearly  perceived  by  Cicero,  and  stated 
per  Cicero,  ^y  hinn  with  more  of  precision  than  is  commonly  met  with  in 
his  writings.     If  we  reject  th^  talk  about  nature,  and  allow  for 
his  habit  or  trick  of  sacrificing  precision  to  euphony,  we  shall 
find,  in  the  following  passage,  a  correct  statement  of  the  origin 
of  customary  law.     '  Justiti®  initium  est  a  natur&  profectum. 
Deinde  qusedam  in  consuetvdinem  ex  utilitatis  ratione  venerunt 
Postea  res,  et  a  natursl  profectas,  et  a  consuetudine  probatas, 
Ugum  metus  et  religio  sanxit' 
^      Law  styled  customary,  then,  is  not  to  be  considered  a 
distinct  kind  of  law.     It  is  nothing  but  judiciaiy  law  founded 
on  an  anterior  custom.     As  merely  customary  law  (in  the  loose 
and  improper  sense  of  the  term  law),  or  rather  as  merely  positive 
morality,  it  comes  immediately  from  the  subject  members  of  the 
community  by  whom  it  was  observed  spontaneously  or  without 
compulsion  by  the  State;  but  as  positive  law,  it  comes  immedi- 
ately from  the  sovereign  or  subordinate  judges  who  transmute 
the  moral  and  imperfect  into  legal  and  perfect  rules. 
Hypo-  But  though  this  account  of  the  matter  is  palpably  true,  it 

t^hes^  of  is  commonly  supposed  by  writers  on  jurisprudence  (Roman, 
stone,  etc.  English,  German,  and  others)  that  law  shaped  upon  customs 
about  Cus-  obtains  as  positive  law,  independently  of  the  sanction  adjected 
Law.  to  the  customs  by  the  State.     It  is  supposed  for  example  by 

Hale  and  Blackstone  (and  by  other  writers  on  English  juris- 
prudence) that  all  the  judiciaiy  law  administered  by  the  Common 
Law  Courts   (excepting   the  judiciary  law  which   they   have 
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made  upon    statutes)   is  customary  law:  and  that   since  this      Lect. 


customary  law  exists  as  positive  law  by  force  of  immemorial 
usage,  the  decisions  of  those  Courts  have  not  created,  but  have 
merely  expounded  or  declared  it. 

The  following  are  a  few  specimens  of  the  numerous  ab- 
surdities and  inconsistencies  with  which  this  hypothesis  is 
pregnant. 

AU  the  customs  immemoriaUy  current  in  the  nation  are 
not  legally  binding.  But  all  these  customs  vxmld  he  legally 
binding,  if  the  positive  laws,  which  have  been  made  upon  some 
of  them,  obtained  as  positive  laws  by  force  of  immemorial 
usaga 

Positive  law  made  upon  custom  is  often  abolished  by  Par- 
liament or  by  judicial  decisions.  But  supposing  it  existed  as 
positive  law  by  virtue  of  the  conseTisus  tUerUium,  it  could  not  be 
abolished,  conformably  to  that  supposition,  without  the  consent 
and  authority  of  these  its  imaginary  founders. 

According  to  the  hypothesis  in  question,  customary  laws 
are  not  positive  laws  until  their  existence  as  siuJi  is  declared  to 
the  people  by  decisions  of  the  Common  Law  Courts.  But  if 
they  existed  as  positive  laws,  becatise  the  people  had  observed 
them  as  merely  customary  rules,  such  decisions  would  not  be 
necessary  preliminaries  to  their  existence  in  the  former  char- 
acter ;  since  the  people  would  know  their  existence  as  positive 
laws,  without  the  testimony  of  the  judges. 

If  all  our  customary  laws  have  obtained  from  time  imme- 
morial, all  of  them  may  have  obtained  from  the  veiy  beginning 
of  the  community.  But  many  of  the  subjects  about  which  these 
laws  are  conversant  (as,  for  example,  bills  of  exchange),  had  no 
existence  till  times  comparatively  recent  The  imaginary 
authors,  therefore,  of  these  immemorial  laws,  legislated  with  a 
spirit  of  prophecy,  and  on  matters  which  could  not  have  con- 
cerned them. 

There  is  much  of  the  judiciary  law,  administered  by  the 
Common  Law  Courts,  which  has  not  been  formed  upon  im- 
memorial custom,  or  upon  any  custom:  much  of  it  having 
been  made  in  recent  times,  on  customs  of  recent  origin ;  and 
much  of  it  having  been  derived  by  its  authors,  the  Judges, 
from  their  own  conceptions  of  public  policy  or  expediency. 

Finally  the  hypothesis  seems  to  be  restricted  to  the  rules 
of  judiciary  law  which  are  administered  by  the  Common .  Law 
Courts ;  though  if  all  the  judiciary  law  administered  by  tfiem 
must,  as  judiciary  law,  be  deemed  customary  law,  the  hypo- 
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Lect.      thesis  ought  to  be  extended  to  all  the  judiciary  law  administered 
by  the  other  tribunals. 

The  preva-  The  conceit  that  customary  law  obtains  as  positive  law  by 
a^ut^**^"^  virtue  of  the  CKmsmam  lUentium,  was  suggested  to  its  numerous 
nature  of  modem  partissjis  by  certain  passages  in  Justinian's  Pandects, 
Law  sug-^  particularly  a  passage  of  Julian.  The  effect  of  the  passage  in 
gested  to     question  may  be  stated  thus : 

by  passage  *  -^  custom  long  observed  by  the  Boman  People,  is  equi- 

m  Pan-       valent  to  a  fea;  or  statute  which  the  people  formally  establish. 

For  the  torUten  statute  is  legally  binding,  because  the  Sovereign 

People,  by  certain  formalities,  manifest  their  pleasure  that  it 

shall  legally  bind. 

'  And  tiie  t^nwritten  custom  is  also  a  positive  law,  inasmuch 
as  the  people,  by  their  observance  of  it,  manifest  their  pleasure 
that  it  shail  be  a  positive  law.' 

The  passage  itself  runs  in  the  following  manner : 
'  Inveterata  consuetude  pro  lege  non  immerito  custoditur : 
Et  hoc  est  jus,  quod  dicitur  morSms  constitutum,  Nam  quum 
ipssB  leges  null&  ali&  ex  caus^  nos  teneant,  quam  quod  judicio 
populi  receptee  sunt,  merito  et  ea,  quae  sine  liUo  scripto  populus 
probavit,  tenebunt  omnes.  Nam  quid  interest,  populus  suffragio 
voluntatem  suam  declaret,  an  rebvs  ipsis  et  fastis  f '  ^ 

Without  pausing  to  analyse  the  passage,  I  shall  briefly 
remark  on  a  few  of  the  errors  with  which  it  overflows.  First, 
it  confounds  an  act  of  the  people  in  its  collective  and  sovereign 
capacity  with  the  acts  of  its  members  considered  severally,  and 
as  subjects  of  the  sovereign  whole.  The  laws  which  were  made 
by  the  people  in  its  collective  and  sovereign  capacity,  were 
broadly  different  from  the  customary  rules  which  were  observed 
spontaneously  by  its  several  and  subject  members.  The  former 
were  positive  Law.  The  latter  had  not  the  effect  of  positive  Law, 
until  they  were  adopted  as  such  by  the  collective  and  sovereign 
people,  or  by  those  to  whom  it  had  delegated  legislative  or 
judicial  powers. 

Secondly :  The  position  maintained  in  the  passage  is  this : 
— ^That  a  customary  rule  which  the  people  actually  observes, 
is  equivalent  to  a  law  which  the  people  establishes  formally ; 
since  the.  people  (which  is  the  sovereign)  is  the  inunediate  author 
of  each. 

Now,  admitting  that  the  position  will  hold,  where  the  people 
is  the  sovereign,  how  can  the  position  possibly  apply,  where  the 

«  Digest,  i.  8,  82. 
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people  is  ruled  by  an  oligarchy,  or  where  it  is  subject  to  a  Lbct. 
monarch  ?  There,  laws,  established  formally  by  the  sovereign 
one  or  few,  are  not  established  by  the  subject  many.  And,  on 
the  other  hand,  customs  observed  spontaneously  by  the  subject 
people,  are  not  the  production  of  the  monarch,  or  of  the  sovereign 
body. 

During  the  virtual  existence  of  the  Boman  Commonwealth, 
the  position  maintained  in  the  passage  might  have  been  plausible. 
But  it  is  strange  that  the  author  of  the  passage  (who  lived 
under  Hadrian  and  the  Antonines)  did  not  perceive  its  absurdity. 
He  must  have  known  that  the  Boman  World  was  virtually 
governed  by  a  monarch ;  and  that  laws  established  formally  by 
that  virtual  monarch,  and  customs  observed  spontaneously  by 
the  subject  Boman  community,  could  not  be  referred  (in  any 
sense  whatever)  to  one  and  the  same  source. 

And  here  I  would  remark,  by  the  bye,  that  the  juridical 
meaning  of  the  terms  '  written  and  i^nwritten  Law '  arose  from 
a  misconstruction,  by  modem  Civilians,  of  the  passage  which  I 
have  read  and  examined.  The  misconstruction  is  scarcely 
credible;  since  customary  law  and  statute  law  are  expressly 
referred  by  the  passage  to  one  and  the  same  source :  namely, 
the  sovereign  Boman  People.  It  therefore  is  manifest,  that  the 
term  *ju8  scriptum  *  is  used  by  the  author  of  the  passage,  in  the 
grammatical  or  literal  sense.  It  is  applied  to  the  leges  passed 
by  the  Boman  poptUvs,  because  they  were  committed  to  writing, 
at  the  time  of  their  origin,  by  the  authority  of  their  immediate 
maker.  And  these  leges  are  opposed  (under  the  name  of  fus 
scriptum),  to  customary  laws ;  becatise  the  latter  (in  so  far  as  they 
originated  in  the  consensus  utentium)  originated  sine  scripto, 

Julian's   conceit    exactly   hits    the   taste   of   Sir   William  Black- 
Blackstone,  who  borrows  it  with  much  complacency,  gratefully  store's 
enhancing  its  original  absurdity  by  adding  nonsense  of  his  own.  ment  to 
'  Thus,'  he  remarks  (after  he  has  cited  the  passage), — '  thus  did  J^^"^- 
they  reason,  while  Bome  had  some  remains  of  her  freedom. 
And,  indeed,  it  is  one  of  the  characteristic  marks  of  English 
liberty,  that  our  common  law  depends  upon  custom;  which 
carries  this  internal  evidence  of  freedom  along  with  it,  that  it 
was  probably  introduced  by  the  voluntary  consent  of  the  people.' 

Now  customary  law  (as  positive  law)  is  established  by  the 
sovereign.  And,  consequently,  wfiether  it  be  introduced  (or  not) 
by  the  consent  of  the  people,  depends  upon  the  form  of  the 
government.  If  the  people  are  the  sovereign,  or  if  they  share 
the  sovereignty  with  one  or  a  few,  customary  law  (like  otfier 
VOL.  n.  D 
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Leot.  law)  is,  of  course,  introduced  by  their  cxyiisefnJt  (in  the  strict 
^  ^  ^  acceptation  of  the  term) :  the  people  solely  (or  the  people  with 
the  monarch  or  oligarchs)  being  its  immediate  or  ultimate  authors. 
But  if  the  people  have  no  share  in  the  sovereignty,  they  have 
no  part  whatever  in  the  introduction  of  positive  law,  be  it 
customary  or  other.  In  the  large  sense,  indeed,  of  the  term 
'  consent,'  customary  law  (like  other  law)  is  truly  introduced  by 
their  consent,  although  the  government  be  a  monarchy  or 
oligarchy :  since  they  consent  to  the  existence  of  the  government, 
and  of  the  laws  established  by  the  government,  because  they 
are  determined  by  fear,  or  by  some  other  inducement,  to  yield 
the  government  their  obedience. 

And  under  monarchies  or  oligarchies,  as  weU  as  under 
governments  purely  or  partially  popular,  much  or  most  of  the 
law  which  obtains  in  the  community  is  (commonly)  ctistomary 
law.  So  that  if  customary  law  be  a  mark  of  freedom  (or  shew 
that  the  government  of  the  community  is  purely  or  partially 
popular),  monarchies  and  oligarchies  are  commonly  democracies, 
or  commonly  partake  of  the  democratical  fonn.  I  would  there- 
fore submit,  that  we  cannot  argue  that  the  people  are  free 
because  their  law  is  customary.  Though  if  we  know  aliunde 
that  the  people  are  free,  we  may  conclude  that  their  law, 
whether  customaiy  or  not,  was  introduced  by  their  consent 

Sir  William  Blackstone's  meaning  may  have  been  this : — 
That  the  antecedent  customs,  which  are  the  groundwork  of 
customary  law,  are  necessarily  introduced  by  the  consent  of 
the  people :  Or,  in  other  words,  are  necessarily  consonant  to 
their  interests  or  wishes. 

But  even  this  is  false. 

If  the  people  be  enlightened  and  strong,  custom,  like  law, 
will  commonly  be  consonant  to  their  interests  and  wishes. 

If  they  be  ignorant  and  weak,  custom,  as  weU  as  law,  will 
commonly  be  against  them. 

During  the  Middle  Ages,  the  body  of  the  people,  throughout 
Europe,  were  in  the  serf  or  slavish  condition.  And  this  slavish 
condition  of  the  body  of  the  people  originated  in  custom:  Al- 
though the  imperfect  rights  which  custom  gave  to  their  masters, 
together  with  the  imperfect  obligations  which  custom  imposed 
on  themselves,  were  afterwards  enforced  by  Law  of  which  that 
custom  was  the  basis.  In  various  parts  of  Europe,  the  people 
have  gradually  escaped  from  the  servile  condition  through 
successive  acts  of  the  Legislature.  So  that  the  body  of  the 
people  in  many  of  the  European  nations,  have  been  released, 
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hy  direct  leaislation,  from  the  servile  and  abject  thraldom  in      Leot. 
which  they  had  been  held  by  custom,  and  by  law  framed  upon 
custom. 

In  Bome^  the  absolute  dominion  of  the  paterfamilias  over 
his  wife  and  descendants^  arose  from  custom  and  consequent 
customary  law,  and  was  gradually  abridged  by  direct  legislation: 
namely,  by  the  edicts  of  the  Praetors,  the  laws  of  the  People, 
and  the  edictal  constitutions  of  the  Emperors. 

Let  us  turn  our  eyes  in  what  direction  we  may,  we  shall 
find  that  there  is  no  connection  between  customary  law,  and 
the  well-being  of  the  many. 


\ 


In  spite,  then,  of  the  grandiloquous  talk  by  which  it  has 
been  extolled  and  obscured,  customary  law  has  nothing  of  the 
magnificent  or  mysterious  about  it  It  ^is  but  a,  species  of 
fudiciary  law,  or  of  law  introduced  by  sovereign  or  suborSmate 
judges  as  properly  exercising  their  judicial  functions.  And  it 
differs  from  other  species  of  the  same  kind  of  law  merely  by 
this  peculiarity ;  that  it  is  formed  or  fashioned  by  the  judges, 
who  are  its  sources  or  inmiediate  authors,  upon  pre-existing 
rules  observed  spontaneously,  or  wholly  deriving  their  imperfect 
obligatory  force  from  the  religious  or  moral  sanctions. 

The  motives  which  determine  its  authors  to  adopt  these 
rules  as  law,  are  numberless. 

But  (generally  speaking)  the^.mfiEfi.-pie,Tfixiateixcfi-.oL  the 
ci^stoijaa^upon  which  the  law  is  moulded,  is  amqfi^st  ^hoae 
mot^xfi^,  if  not  the  only  one.  For,  if  the  habits  and  expecta- 
tions of  the  conununity,  or  of  the  influential  classes  of  the 
community,  have  been  acconunodated  to  a  given  custom,  that  is 
a  strong  reason  forerecting^  the  custom  into  Law,  provided  that 
the  a^ection  qf^  the  legal  sanction  would  give  to  the  custom 
additional  efficacy  or  force. 

From  whence  it  follows  that  Custom  (or  rather  the  pleasure  of 
those,  in  whose  observance  or  practice  custom  consists)  is  amongst 
the  most  frequent  of  the  causes  of  Law,  although  it  is  not  a  source 
or  fouTitain  of  law  (taking  those  terms  in  their  strict  signification). 

From  Customary  Law,  I  pass  to  positive  law  which  is  made  Juspru- 

by  its  immediate  authors  on  opinions  and  practices  of  private  ^^^ 

lawyers.     Law  of  this  kind  is  named  by  the  Boman  Lawyers  turn.  Law 

jus  pruderUibus  campositum;   law  constructed  by  private  juris-  to^wise 

consults  respected  for  their  knowledge  and  judgment.  from  the 

The  remarks  which  I  have  applied  to  the  law  styled  cus-  l^ed^opin- 
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Lbct.      tomary,  will  apply  (with  a  few  variations)  to  that  imaginary 


XXX 

V  ^  ^  law,  which  is  supposed  to  emanate  from  the  Aiidoritas  pru- 
ions  of  dentium,  or  from  the  opinions  of  private  lawyers  eminent  for 
Lawyers,     their  knowledge  and  ability. 

By  the  Boman  Lawyers,  these  merely  private  though  re- 
spected jurisconsults  are  styled  conditares  or  founders  of  law. 
And  by  modem  Civilians  generally,  and  apparently  by  the 
Boman  Lawyers,  they  are  deemed  the  sources  of  the  law,  or  the 
immediate  authors  of  the  law,  which  really  was  formed  upon 
their  opinions  by  legislatbrs  or  judges.  Positive  Law  of  the 
kind  in  question,  as  well  as  the  positive  law  formed  upon 
custom,  has  therefore  been  thought  to  obtain  as  positive  law, 
independently  of  sovereign  authority. 

But  merely  private  jurisconsults,  respected  for  their  know- 
ledge and  judgment,  are  not  conditores  or  founders  of  Law,  al- 
though the  weight  of  their  opinions  may  determine  others  to 
found  it  If  their  opinions  determine  the  legislator,  the  in- 
fluence of  those  opinions  is  a  remote  cause  of  the  Law,  of  which 
the  Legislator  himself  is  exclusively  the  immediate  cause,  or  is 
exclusively  the  source.  But  any  inducement  whatever,  leading 
the  legislator  to  establish  the  Law,  were  just  as  much  a  rernote 
cause  of  its  establishment  as  the  opinions  by  which  he  is  guided. 
Justinian  legislated  by  the  advice  of  Tribonian.  He  also 
l^islated  at  the  instance  of  his  Empress.  And  the  blandish- 
ments of  the  wife,  as  well  as  the  responses  of  the  legal  oracle, 
were  remote  causes  of  laws  emanating  from  the  Emperor  as  their 
source, 

Nay,  the  writings  of  private  lawyers  are  not  law,  although 
it  be  declared  by  the  legislator  that  they  shall  thereafter  be  law. 
For  they  are  not  law  as  being  the  production  of  the  writers, 
but  by  virtue  of  the  Legislator's  adoption.  Such,  for  example, 
is  the  case  with  those  excerpts  from  the  writings  of  jurists,  of 
which  Justinian's  Digest  is  almost  exclusively  composed.  As 
forming  parts  of  those  writings,  they  were  not  law;  but  as 
compiled  and  promulged  by  Justinian,  they  took  the  quality  of 
law  immediately  proceeding  from  the  sovereign. 

'  Quicquid  tW  scriptum,  hoc  nostrum,  et  ex  nostrfl  voluntate 
compositum.' — Such  is  the  language  of  Justinian  himself  when 
speaking  of  the  excerpts  in  the  Act  confirming  the  compilation. 

If  a  judicial  decision,  introducing  a  new  rule,  be  suggested 
by  the  opinion  of  a  private  lawyer,  his  opinion  is  a  remote  cause, 
but  it  is  not  the  source  of  the  rule  which  the  decision  introduces. 
The  source  or  imm£diate  author  of  the  new  rule  of  law,  is  that 


Jus  Prudentibus  Compositum.  545 

Sovereign,  or  that  subordinate  judge,  whose  decision  is  deter-      Lbot. 
mined  by  the  authority  of  the  legal  saga  ^     ^     ^ 

Under  the  Commonwealth,  the  opinions  of  a  Boman  Juris- 
consult derived  the  whole  of  their  weight  from  the  estimation  in 
which  he  was  held  on  account  of  his  knowledge  and  judgment 
His  opinions  naturally  influenced  the  decisions  of  the  tribunals, 
but  the  tribunals  were  not  obliged  to  foUow  them. 

But,  according  to  an  obscure  story  told  in  the  Digest,^  the 
tribunals  were  instructed  (under  Augustus),  to  take  the  Law,  in 
doubtful  cases,  from  certain  jurisconsults  who  were  appointed  by 
the  L^islature  to  expound  it  Now,  if  this  story  be  true,  these 
jurisconsults  ('  quibus  permissum  erat  jura  candere ')  *®  were,  in 
truth,  judges  of  Law.  They  formed  an  extraordinary  tribunal 
to  which  the  ordinaiy  judges  were  bound  to  defer. 

And,  on  that  supposition,  their  responses  were  judicial 
decisions,  and  not  the  opinions  of  merely  private  jurisconsults. 

The  story,  however,  is  beset  with  inexplicable  difficulties. 

It  is  most  probable,  that  the  responses  and  writings  of 
jurisconsults  were  never  sources  of  Law:  Although  they  ac- 
qiured  the  influence  which  the  opinions  of  the  instructed  and 
expert  will  naturally  obtain. 

If  an  ignorant  and  incompetent  judge  be  swayed  by  the 
opinions  of  a  learned  and  able  advocate,  the  law,  which  his 
decisions  might  introduce,  are  his  law.  It  would  flow  from 
him,  as  from  its  source  or  immediate  author,  although  the  know- 
ledge, enabling  him  to  decide,  would  be  poured  into  his  mind 
by  the  learned  advocate  who  predominated  over  him  from  the 
bar  of  his  own  tribunal. 

The  law  introduced  by  judges  on  the  authority  of  private  Customary 
jurisconsults,  and  the  law  which  they  make  and  mould  upon  J*^  *^^ 
pre-existing  custom,  are  merely  species  of  the  same  kind.     Both  ge8tedl)y 
are  judiciary  law,  or  law  introduced  obliquely ;   and  the  only  j^  ®g®^f^' 
difference  between  them  lies  in  their  causes ;  The  opinions  and  juriscon- 
authority  of  jurisconsults  being  a  cause  of  the  one,  as  pre-  L^^*^™' 
existing  custom  is  a  cause  of  the  other.     In  the  Boman  Law, 
the  two  species  are  distinguished  by  distinct  names.     The  one 
is  styled  'fus  moribus  constitutum  ;'  the  other  is  styled  *jus  com- 
positum a  pruderUHms,  or  Jus  civile  (in  the  narrowest  acceptation 
of  the  term). 

In  the  language  of  our  own  law,  the  two  species  (though 
distinct)  are  not  distinguished  by  distinct  names.  For  all 
judicial   decisions  which   serve   as   precedents,  are    considered 

»  Digest,  i.  2,  2,  §  47.  ^  Inst  i  2,  §  8. 
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Lect.  as  evidence  of  Law  estaUished  ]?y  Custom,  And,  by  consequence, 
^  ^  >  all  judiciary  law  (though  its  causes  are  various)  is  named  after 
the  sawrcc  from  which  it  is  feigned  to  emanate.  All  of  it  is 
styled  cusUmiary  law. 

In  neither  system,  does  statute  law,  or  law  established 
directly,  take  various  names  in  respect  of  its  various  causes. 
Whether  it  be  made  upon  pre-existing  custom,  or  whether 
(as  often  happens)  it  be  made  (in  effect)  by  lawyers,  it  is 
considered  as  emanating  from  the  legislator  who  is  its  immediate 
author,  and  is  named  accordingly.  For,  here,  the  source  is  more 
obvious  than  where  the  law  is  judiciary ;  and  the  confusion  of 
the  sources  with  the  remote  causes  of  law,  is  consequently  avoided. 

The  jus  a  prudentibus  compositum  (though  not  marked,  with 
us,  by  a  distinct  name)  is  not  a  stranger  to  our  own  law. 

For  example ;  much  of  the  law  in  my  Lord  Coke's  writings, 
consists  (in  the  language  of  Hale)  'of  illations  made  by  the 
writer  upon  existing  law :'  much  of  it,  of  positions  and  con- 
clusions founded  upon  the  writer's  notions  of  general  Utility. 
For  (as  he  says  himself  over  and  over  again)  '  arffumentum  ah 
inconvenienti  plurimum  valet  in  lege.'  And,  undoubtedly, 
many  of  these  illations  and  conclusions  of  this  most  illustrious 
of  our  prudentes,  have  served  as  the  basis  of  judicial  decisions, 
and  have  thus  been  incorporated  with  English  judiciary  Law. 

The  only  difference  (in  this  respect)  between  our  own  and 
the  Roman  Law,  lies  in  the  different  turns  given  to  the 
.  expression. 

With  the  Eomans,  judiciary  law,  bottomed  in  such  illations 
and  conclusions,  would  at  once  be  referred  to  its  remote  cause. 
It  would  be  styled  jus  a  prudentibus  compositum. 

With  us,  the  authority  of  the  prudentes  is  affectedly  sunk  ; 
and  the  judicial  decisions,  really  framed  upon  their  opinions, 
are  considered  declarations  of  Law  established  by  immemorial 
custom. 

Again :  Much  of  the  law  of  real  property  is  notoriously 
taken  from  opinions  and  practices,  which  have  grown  up,  and 
are  daily  growing  up,  amongst  conveyancers.  .And,  I  may 
observe,  that  the  body  of  eminent  conveyancers  for  the  time 
being,  is  a  partial  picture  (in  little)  of  that  body  of  eminent 
jurisconsults  who  (at  any  given  period)  were  the  prudentes 
in  ancient  Rome.  Neither  the  eminent  conveyancers,  nor 
the  prudentes,  can  be  considered  as  sources  or  authors  of  Law. 
But  the  opinions  of  both,  as  determining  the  decisions  of  the 
tribunals,  may  be  considered  as  causes  of  that  law,  which  (in  spite 
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of  the  j>uerile  fiction  about  immemorial  usage)  is  notoriously      Lbct. 
introduced  by  judges  acting  in  their  judicial  capacity.  -  ,  ^   -^ 

With  r^aid  to  the  responses  of  the  jurisconsults,  to  whose 
opinions  the  tribunals  were  bound  to  defer,  I  remarked  (in 
a  former  Lecture),  that  the  responses  of  these  jurisconsults, 
when  given  in  answer  to  the  inquiries  of  the  tribunals,  were 
properly  judicial  decisions : — ^judicial  decisions  of  extraordinaiy 
judges,  who  were  appointed  by  the  sovereign  to  determine 
questions  of  Law,  when  the  ordinary  judges  should  find  them- 
selves at  fault 

Consequently,  the  authors  of  these  responses  were  pro- 
perly/um  condMores,    /  Nam  eiB  hoc  majestas  imperialis  permisit/ 

Whether  such  extraordinary  referees  were  ever  really  ap- 
pointed, is  one  of  the  most  difficult  questions  which  the  history 
of  the  Eoman  Law  presents. 

Strictly  speaking,  customs,  or  writings  and  opinions  of 
lawyers,  are  Law  in  so  far  as  they  have  been  recognised  by 
judicial  decisions,  and  no  further.  As  we  have  already  shewn, 
there  can  be  no  law  without  a  judicial  Sanction,  and  until  a 
custom  has  been  adopted  as  Law  by  Courts  of  Justice,  it  is  always 
uncertain  whether  it  will  be  sustained  by  that  sanction  or  not. 

Where,  however,  the  positions  of  a  legal  writer  have  been 
in  part  adopted,  the  rest  of  his  doctrines  are  ordinarily  con- 
sidered as  Law,  in  so  far  as  they  are  related  by  consequence 
or  analogy  to  that  which  has  been  actually  recognised  In 
consequence  of  this  relation,  it  is  probable  that  it  wiU  he  re- 
cogm9td  should  a  question  ever  arise,  and  it  is  therefore  acted 
upon  with  almost  as  much  assurance  as  if  it  had  actually 
received  the  judicial  approbation.  Strictly  speaking,  it  is  not 
Law,  but  it  probably  will  be  Law,  should  the  acts  which  are 
done  in  pursuance  or  in  contravention  of  it,  be  ever  brought  in 
question  before  a  Court  of  Justice. 

And  it  must  be  observed,  that  the  probability  of  its  re- 
ceiving such  adoption  increases  with  the  number  of  acts  which 
have  been  done  in  pursuance  of  it  A  natural  reluctance  on 
the  part  of  the  Courts  to  defeat  the  expectations  which  its  being 
regarded  as  law  have  begotten,  determines  the  tribunal  to  adopt 
it  almost  independently  of  its  connection  in  the  way  of  conse- 
quence or  analogy  with  already  existing  doctrines.  The  authority 
of  lawyers,  numerous  and  experienced,  has  here  great  weight 

Having  thus  entered  upon  the  examination  of  the  laws 
supposed  to  emanate  from  custom,  from  the  private  or  un- 
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Lect.  authorised  lawyers,  and  from  the  fancied  legislatrix,  nature, 
-  ^  -  I  have  now  examined  the  two  former  of  these  three  kinds  of 
supposed  law,  and  endeavoumi  to  demonstrate  that  custom 
is  not  a  source  or  fountain  of  law,  although  the  law  styled 
customary  is  fashioned  on  a  pre-existing  custom  by  sovereign 
or  subordinate  judges;  and  that  private  or  unauthorised 
lawyers  are  not  foimders  of  law^  although  the  laws  of  which 
they  are  styled  the  founders,  are  introduced  by  judicial  decisions, 
which  their  opinions  determine  or  influence.  In  accordance  with 
the  plan  set  out  at  the  commencement  of  this  Lecture,  I  should 
next  proceed  to  examine  the  laws  which  are  said  to  emanate 
from  nature,  and  to  shew  that  the  law  styled  natural,  like  all 
other  law,  is  introduced  by  the  sovereign  as  legislating,  or  as 
judging,  or  by  legislatures  or  tribunals  which  derive  their  powers 
from  the  sovereign. 

But  it  will  be  convenient  to  postpone  the  complete  examina- 
tion of  the  laws  styled  natural,  and  the  distinction  made  between 
laws  natural  and  positive,  until  after  I  have  explained  the  jyiA 
gentium  of  the  earlier  Boman  lawyers,  and  the  distinction  between 
jus  gentium  and  civile,  as  made  by  them  and  by  the  classical 
jurists. 
God  or  Beserving  the  examination  of  the  law  styled  natural,  I  shall 

a  aourw  of  here  content  myself  with  remarking  that  God  or  nature  is  not  a 
P^*i^®  source  of  law  in  the  strict  sense ;  that  is,  of  law  established  by 
the  sovereign  or  state  immediately  or  remotely.  God,  or  nature, 
is  ranked  among  the  sources  of  law,  through  the  same  confusion 
of  the  sources  of  law  with  its  remoter  causes,  which  I  pointed 
out  in  treating  of  the  law  supposed  to  emanate  from  custom,  and 
of  the  law  supposed  to  emanate  from  private  lawyers  or  juris- 
consults. Taking  the  principle  of  general  utility  as  the  only 
index  to  the  will  of  (Jod,  every  useful  law  set  by  the  sovereign 
accords  with  the  law  set  by  God,  or  (adopting  the  current  and 
foolish  phrase)  with  the  law  set  by  nature ;  or,  assuming  the 
existence  of  a  moral  sense,  every  law  which  obtains  in  all 
societies,  is  made  by  sovereign  legislatures  on  a  Divine  or 
natural  original:  But  in  either  case  it  is  a  law,  strictly  so 
called,  by  the  establishment  it  receives  from  the  human  sovereign. 
The  sovereign  is  the  author  of  all  law  strictly  so  called,  although 
it  be  fashioned  by  him  on  the  law  of  God  or  nature ;  just  as 
customary  law  is  established  by  the  sovereign,  although  he 
fashions  it  after  a  pre-existing  custom.  Grod,  or  nature,  is  the 
remote  cause  of  the  law,  but  its  source  and  proximate  cause  is 
the  earthly  sovereign,  by  whom  it  is  positum  or  established. 
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The  '  jus  quod  natura  inter  omnes  homines  constituU'  the      Lbct.  . 
'jus  moribus  coTistittUum,'  and  the  'jus  a  prudentibus  conditum    ^  > 

sive  compositum,'  are  manifestly  in  the  same  predicament.    Each  Extension 
derives  its  distinctive  name  from  its  remote  cause  or  one  of  its  to  every 
remote  causes.     And  deriving  its  distinctive  name  from  a  cause  *renio^ 

cause   of 

leading  to  its  establishment,  it  is  supposed  to  emaruUe  from  that  Law,  leads 
cause  as  from  its  fouTUain  or  source,  and  to  exist  as  Law  (strictly  ^^^^' 
so  called),  independently  of  the  position  or  institution  which  it 
receives  from  the  sovereign  or  state. 

The  grossness  of  this  confusion  of  ideas  may  be  shewn 
briefly  and  clearly  by  a  femiliar  example.  In  common  talk, 
though  not  in  technical  language,  an  Act  of  our  own  Parliament 
is  sometimes  named  after  tiie  person  who  proposed  it  or  intro- 
duced it  as  a  biU.  Now  since  it  derives  its  name  from  the 
Lord  or  Commoner  who  introduced  it,  and  since  its  introduction 
by  him  was  amongst  the  causes  leading  to  its  enactment,  it 
follows  (by  analogy)  that  he,  and  not  Parliament^  was  its  source 
or  author.  Grenville  or  Eldon  was  clearly  the  conditor  or 
founder  of  Grenville's  or  Eldon's  Act.  For  is  it  not  called 
Grenville's  or  Eldon's  Act,  and  did  not  the  introduction  of  the 
bill  by  Grenville  or  Eldon  precede  the  act  of  the  Legislature  ? 

According  to  the  suppositions  which  I  have  now  ex-  Supposi- 
amined.  Customary  Law,  and  law  formed  on  the  opinions  of  the^g^ve- 
private  lawyers,  obtain  as  positive  law  independently  of  sovereign  reign 

. -I      ..  merely  de- 

authonty.  ctor«  pre- 

By  certain  writers  on  general  jurisprudence,  a  similar  sup-  existing 
position  has  been  made  in  respect  to  all  law.  The  law  (say  criticised. 
they),  which  obtains  in  any  community  is  not  arbitrary  or 
capricious.  It  is  caused  by  the  circumstances  in  which  the 
society  is  placed ;  or  the  sovereign  is  determined  to  make  it, 
and  to  make  it  what  it  is,  by  those  very  circumstances.  The 
Sovereign,  therefore,  is  not  the  avihor  of  Law,  but  merely  describes 
or  defines  Law  already  made  to  his  hand. 

From  whence  it  follows ; 

That  a  law,  and  the  reason  which  determines  its  author  to 
make  it,  are  one  and  the  same  thing :  And  that  if  any  private 
man  conceive  and  describe  a  law,  which  hits  the  circumstances 
in  which  the  society  is  placed,  that  project  of  his  is  parcel  of 
the  law  of  the  land,  and  he  a  legislator  and  monarch. 

The  origin  of  this  absurd  speculation  is  obvious.  Much  of 
the  positive  law  obtaining  in  any  community  is  Custom  turned 
into  Law  by  the  adjection  of  the  legal  sanction.  Now,  in  this 
case,  it  may  be  said,  in  a  certain  sense,  that  the  sovereign 


I 
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Lbct.  describes  or  defines  law  pre-existing ;  especially  if  the  custom, 
-  \  >  as  adopted  by  the  sovereign,  take  the  shape  of  a  statute.  The 
nde  existed  as  custom  in  a  comparatively  vague  form,  and  is 
described  more  accurately  in  the  statute.  Though  it  is  manifest 
that  if  the  sovereign  merely  described  the  custom,  that  descrip- 
tion would  not  make  it  Law.  The  description,  completion, 
and  correction  of  positive  morality,  art  as  much  an  end  for 
which  political  government  is  wanted,  as  the  obtaining,  by  its 
establishment,  a  more  cogent  sanction. 

But  the  Sovereign  makes  it  law,  not  by  the  mere  descrip- 
tion, but  by  the  sanction  with  which  he  clothes  it. 


LECTURE    XXXI. 

JUS    GENTIUM. 


Lect.  I  NOW  proceed  to  consider  the  /us  gentium  of  the  earlier  Soman 
lawyers,  and  the  distinction  between  jus  gentium  and  civile,  as 
understood  by  them  and  by  the  classical  jurists.  My  chief 
motive  for  this  inquiry  is  the  intimate  connexion  of  the  Boman 
ju8  gentium  with  equity,  when  equity  means  a  department  of 
positive  law,  and  not  some  standard  to  which,  in  the  opinion  of 
the  writer  or  speaker,  positive  law  should  conform,  nor  the 
arbitrary  pleasure  of  judges,  deciding  against  law,  nor  the  species 
of  judicial  legislation  in  the  guise  of  interpretation  or  construc- 
tion, by  which  the  precepts  of  some  positive  law  are  extended 
or  restricted.  The  equity  of  which  I  am  now  speaking  includes 
as  well  the  Boman  jv£  prcetorium  as  our  own  equity;  the 
one  introduced  by  the  edicts  of  the  Praetors  in  the  way  of  direct 
legislation :  the  other  by  English  Chancellors,  as  judges  exercis- 
ing their  extraordinary  jurisdiction.  As  I  shall  hereafter  shew, 
neither  of  th^se  is  a  law  of  a  distinct  class.  The  jm  prcetorium 
is  statute  law,  or  law  in  the  direct  form,  emanating  from  a  sub- 
ordinate legislature :  our  own  equity  is  partly  Acts  of  Parliament, 
partly  law  introduced  in  the  judicial  manner  by  decrees  of 
exception,  or  decisions  of  an  extraordinary  tribunal  All  the 
cant  and  jargon  by  which  the  subject  has  been  obscured,  arises 
from  the  name.  This  portion  of  the  law  is  called  equity ;  and 
equity,  as  denoting  praetorian  and  chancery  law,  is  frequently 
understood  by  talkers  and  writers  on  the  subject  in  one  of  the 
other  and  nimierous  meanings  which  are  attached  to  that  slippery 
expression«     By  stating  the  history  of  the  phrase,  I  shall  be 
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enabled  to  dispel  the  darkness  in  which  it  is  involved :  but  in      Leot. 

XXXI 

order  to  state  the  history  of  the  tenn  equity,  I  must  explain  the   v     ^    > 
original  meaning  of  jus  gentium,  and  the  meanings  which  may 
afterwards  be  annexed  to  that  term  and  to  the  partly  corre- 
sponding, partly   disparate    expression,  jus  ncUurak.     I    shall 
accordingly  deal  with  these  subjects  in  the  following  order. 

First;  I  shall  endeavour  to  explain  the  meaning  of  the  Different 
term  fus  gentium,  as  understood  by  the  Eoman  lawyers,  before  ^^^^^ 
they  imported  into  their  own  system  of  positive  law,  notions  or  gem^Hum  at 
principles  borrowed  from  the  philosophy  of  the  Greeks.  periods.^ 

Secondly ;   Having  explained  the  meaning  of  the  term  as  i-  Ancient 
understood  by  the  earlier  Soman  Lawyers,  I  shall  state  its  Law.^° 
meaning  as  used  by  Justinian  in  the  Institutes  and  Pandects,  or  2.cia88ical 
rather  as  used  by  the  jurists  styled  classical,  of  whose  writings, 
or  excerpts  from  whose  writings,  the  Institutes  and  Pandects  are 
principally  composed. 

To  these  lawyers,  who  lived  between  the  birth  of  Cicero,  or  of 
his  friend  Servius  Sulpicius,  and  the  reign  of  Alexander  Severus 
in  the  beginning  of  the  third  centiuy,  the  Boman  law  owes  the 
regularity  and  symmetry  of  its  form  and  the  matchless  consist- 
ency of  its  parts.  But  in  spite  of  their  manly  sense  and  admir- 
able logic,  they  imluckily  introduced  into  their  expositions  of 
their  own  positive  system,  notions  or  principles  drawn  from  the 
Greek  philosophers,  with  which  empty  declaimers  have  been 
hugely  taken,  but  which  have  no  connexion  with  the  S3rstem  on 
which  they  are  injudiciously  struck,  and  which  we  must  detach 
from  the  fabric  before  we  can  perceive  the  beauty  of  its  pro- 
portions, and  feel  a  due  admiration  for  the  scientific  correctness 
and  elegance  of  its  structure.  Among  these  notions  I  am  com- 
pelled to  rank  the  jtis  gentium,  or  as  it  is  often  termed  jus 
naturale,  as  understood  by  the  classical  jurists,  and  as  it  appears 
in  the  Institutes  and  Pandects.  Jtis  gentium,  otherwise  jus 
naturale,  differs  from  the  jus  gentium  of  the  earlier  Boman  law, 
and  tallies  with  the  natural  law  of  the  modems.  Accordingly, 
the  phrase,  as  used  by  the  classical  jurists,  is  ambiguous.  It 
sometimes  denotes  that  portion  of  positive  law  which  forms  a 
constituent  part  of  every  body  of  law ;  which  obtains  as  law  in 
every  independent  society  that  has  ascended  to  a  state  of  govern- 
ment But,  instead  of  denoting  a  portion  of  positive  law,  it 
sometimes  denotes  the  standard  to  which,  in  the  opinion  of  the 
writer  or  speaker,  positive  law  ought  to  conform. 

Thirdly ;  From  the  jvA  gentium  of  the  older  Boman  law,  8.  Ulpian's 
and  from  the  jus  gentium  or  naturale  of  the  Classical  Jiuists,  I  ^^^" 
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statement 
of  the^iM 

of  the 
earlier 
Roman 
Lawyers. 

According 
to  Roman 
Law, 
strangers 
had  no 
rights. 


shall  advert  to  a  /m«  naXurale  (a  mirum  jtus  naturale  !)  which  I 
take  the  liberty  of  styling  '  Ulpian's  Law  of  Nature/ 

In  two  or  three  excerpts  from  Ulpian  which  are  given  in  the 
beginning  of  the  Pandects,  and  one  of  which  also  occurs  at  the 
beginning  of  Justinian's  Institutes,  he  opposes  to  iheit  fus  gentium 
which  tallies  with  the  law  natural  of  the  modems,  a  certain 
jus  naturale  common  to  man  and  beast: — ^'Jus  quod  natura 
omnia  animalia  docuit' 

This  last-mentioned  jus  naiurale  (which,  as  I  shall  shew 
hereafter,  accords  with  an  admired  conceit  of  Hooker  and 
Montesquieu)  seems  to  have  been  taken  by  the  good  Ulpian  from 
certain  inept  speculations  of  certain  Stoic  philosophers.  Since 
it  is  peculiar  to  Ulpian,  and  since  no  attempt  to  apply  it  occurs 
in  the  Pandects  or  Institutes,  it  can  scarcely  be  considered  the 
natwral  Law  of  the  JRomans,  nor  can  it  be  fairly  imputed  to  the 
body  of  the  Classical  Jurists;  who  (heaven  knows)  have  enough  to 
answer  for,  in  that  they  adopted  from  the  Greeks  the  other  fus 
naturale,  and  were  thus  the  remote  authors  of  that  modem  Law 
of  Nature  which  has  so  thoroughly  perplexed  and  obscured  the 
sciences  of  Jurispmdence  and  Ethics. 

Having  premised  these  brief  explanations,  I  proceed  to  the 
fus  gentium  of  Boman  origin,  or  of  the  Boman  lawyers  who 
preceded  the  Classical  Jurists. 

According  to  the  Boman  Law,  a  member  of  an  independent 
nation,  not  in  alliance  with  the  Boman  people,  had  no  rights  as 
against  Bomans,  or  as  between  himself  and  other  foreigners  or 
aliens.  And  even  a  member  of  an  independent  nation,  t?ie  ally 
of  the  Boman  People,  had  no  rights  (as  c^ainst  Bomans  or 
foreigners),  except  the  rights  conferred  on  members  of  that  nation 
by  the  provisions  of  the  fcedus  or  alliance. 

When  I  say  that  the  members  of  an  independent  nation,  not 
in  alliance  vnth  the  Boman  People,  had  no  rights  as  against  Bomans 
or  foreigners,  I  understand  the  proposition  with  limitations. 

When  a  member  of  any  such  nation  vkis  residing  in  the 
Boman  territory,  it  is  probable  that  his  person  was  protected 
from  violence  and  insult :  And,  although  he  was  incapable  of  ac- 
quiring by  transfer  or  succession,  or  of  suing  upon  any  contract 
into  which  he  had  affected  to  enter,  goods  actually  in  his  posses- 
sion were  probably  his  goods,  as  against  all  who  could  shew  no 
title  whatever.  Unless  we  understand  the  proposition  with  these 
limitations,  a  peregrinus  or  alien,  not  a  sodus  or  aUy  of  the 
Boman  people,  was  obnoxious  to  murder  and  spoliation  at  every 
instant,  when  dwelling  on  Boman  soil 
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In  short,  the  condition  of  such  an  alien,  whefn,  residing  on  the      Lect. 
Boman  territory,  probably  resembled  the  condition  of  an  alien   . 
enemy,  living  within  the  ligeance  of  our  own  "King.     The  latter 
is  protected  from  bodily  harm  and  spoliation,  although  he  is  gene- 
rally incapable  of  suing  in  the  Courts  of  Justice,  and  although  it 
is  said  (in  loose  language)  that  he  has  no  rights. 

I  believe  it  is  now  usual,  on  the  breaking  out  of  a  war,  for  the 
King  to  grant  a  special  permission  to  the  enemy's  subjects  to 
reside  in  the  country ;  and  under  this  permission  they  have  the 
same  rights  as  alien  Mends.  But  Lord  Coke  lays  it  down  posi- 
tively, that  an  alien  enemy  has  no  rights ;  by  which  it  can  only 
be  meant  that  he  has  not  the  right  of  suing  in  our  courts,  just 
as  a  person  outlawed  is  commonly  said  to  carry  caput  lupinum, 
although  there  is  no  doubt  that  to  kill  him  intentionally  would 
be  murder. 

But,  taking  the  proposition  with  the  limitations  which  I  have 
just  suggested,  the  members  of  an  independent  nation,  not  in 
positive  alliance  with  the  Boman  people,  had  no  rights,  which 
the  Boman  Tribunals  would  enforce.  For  although  they  were 
not  positively  enemies  of  the  Boman  People,  neither  were  they 
positively  its  allies  or  Mends.  And,  agreeably  to  the  maxim 
which  prevailed  in  every  nation  of  antiquity,  they  were  therefore 
considered  by  the  Boman  Law  as  not  existing. 

This  unsocial  maxim  (of  which  there  are  vestiges  even  in 
Modem  Europe)  obtained  in  the  Boman  Law  from  the  very 
foundation  of  the  city  to  the  age  of  Justinian.  It  is  laid  down 
broadly  in  an  excerpt  in  the  Pandects,  *  that  every  people,  not 
in  alliance  with  us,  keep  everything  of  ours  which  they  can 
contrive  to  take ;  whilst  u?e,  in  return,  appropriate  everything  of 
theirs  which  happens  to  fall  into  our  hands.'  'Si  cum  gente  aliqu& 
neque  amicitiam,  neque  hospitium,  neque  fosdus  amicitice  causd 
factum  habemus,  hi  Jio^es  quidem  non  sunt  Quod  autem  ex  nostro 
ad  eos  pervenit,  Olorum  fit ;  et  liber  homo  noster  ab  eia  captus 
servus  fit  eamm.    Idemque  est,  si  ab  illis  ad  nos  aliquid  perveniat.' 

It  may  therefore  be  afBrmed  generally,  that,  according  to 
the  Boman  Law  (and  according  to  the  law  of  eveiy  nation  of 
antiquity),  the  members  of  a  foreign  and  independent  com- 
munity had  no  Bights :  Bights  which  they  might  have  acquired 
by  virtue  of  any  positive  alliance,  being  created  specially  by  the 
provisions  of  the  particular  treaty,  and  by  way  of  exception 
from  the  exclusive  and  general  maxim. 

From  the  puri  peregrini  or  aliens  (or  from  members   of  Condition 
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foreign  and  iridependent  nations),  I  turn  to  the  members  of  the 
communities  which  formerly  had  been  independent,  but  which 
had  been  subdued  by  the  Boman  arms,  and  brought  into  a  state 
of  subjection  to  the  Boman  Commonwealth. 

The  members  of  an  independent  community  subdued  by  the 
Boman  arms,  were  placed  in  a  pecuUar  position.  They  were 
not  admitted  to  the  rights  of  Boman  Citizens,  nor  were  they 
reduced  to  the  servile  condition  and  stripped  of  ail  rights. 
Generally  speaking,  they  retained  their  ancient  government  and 
their  ancient  laws,  so  far  as  the  continuance  of  those  insti- 
tutions consisted  with  a  state  of  subjection  to  the  Boman 
Commonwealth. 

It  is  clearly  laid  down  in  the  Digests,  that,  unless  the 
sovereign  legislature  has  specifically  directed  the  contrary,  the 
judge  shall  consult,  in  the  first  instance,  the  law  peculiar  to  the 
particular  region:  And  that  the  Law  of  Bome  itself  ('jus  quo 
urbs  Boma  utitur ')  shall  not  be  applied  to  the  case  which  awaits 
decision,  unless  the  law  peculiar  to  the  particular  region  shall 
afford  no  solution  of  the  legal  dif&culty. 

Such  being  the  condition  of  the  conquered  and  subject 
nations,  the  following  difficulties  inevitably  arose. 

Inasmuch  as  those  conquered  and  subject  nations  were  not 
incorporated  with  the  conquering  and  sovereign  community, 
their  members  had  no  rights  as  against  Boman  Citizens,  accord- 
ing to  the  ancient  and  strict  law  obtaining  in  Bome  itself.  For, 
during  the  period  in  which  that  law  arose,  those  conquered  and 
subject  nations  were  foreign  and  independent  societies;  and 
agreeably  to  the  unsocial  maxim  which  I  have  already  explained, 
their  members  had  no  rights  which  the  Boman  tribtmals  would 
enforce. 

And,  agreeably  to  the  same  maxim,  members  of  one  of  those 
nations  had  no  rights  as  against  members  of  another.  For, 
although  those  nations  were  now  subject  to  their  common 
sovereign,  Bome,  they  had  been  foreign  and  independent  nations, 
luUh  reference  to  one  another,  as  weU  as  with  reference  to  the 
dominant  nation  which  had  beaten  and  subdued  them  alL  In 
consequence,  therefore,  of  the  msLxim  to  which  I  have  alluded, 
the  law  peculiar  to  any  of  those  subject  nations  imparted  no 
rights  to  the  members  of  another  community. 

Consequently,  whenever  a  controversy  arose  between  a 
Boman  and  a  Provincial,  or  between  a  provincial  of  one  and 
a  provincial  of  another  Province,  there  was  no  law  applicable  to 
the  case,  and  the  party  who  had  suffered  the  damage  was  left 
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between  provincials  of  one  and  provinciab  of  another  Province,    . 
the  Boman  Law  afforded  no  remedy.      For  the  Boman  Law 
acknowledged  no  rights  in  any  but  Boman  Citizens. 

Ldl  either  of  the  same  cases,  the  particular  law  of  any  par- 
ticular Province  was  equally  inefficacious.  For  the  people  of 
that  Province  had  been  an  independent  community ;  whose  law 
(like  that  of  Bome)  acknowledged  no  rights  in  any  but  its  own 
members. 

To  meet  such  cases,  there  was  a  manifest  necessity  for  a  Creation  of 
system  of  rules  which  should  embrace  all  the  nations  composing  p^^ 
the  Boman  Empire:  which  should  serve  as  a  supplemeTU  or  grinua, 
subsidium  to  the  Law  of  Bome  itself,  and  to  each  of  the  various  j^^ef  jua^ 
systems  of  provincial  law  obtaining  in  the  conquered  territory,      tice  in 

The  obvious  and  urgent  want  was  supplied  in  the  following  bS^^^ 
manner : —  Romans 

In  the  earlier  ages  of  Bome,  and  before  she  had  extended  ^,8  o?™ 
her  empire  beyond  the  bounds  of  Italy,  the  inconvenience  which  Italian 
I  have  tried  to  explain  inevitably  arose,  in  consequence  of  the  between 
imsocial  character  of  the  old  Boman  Law,  and  of  the  equally  members 
exclusive  character  of  the  various  systems  of  law  obtaining  in  those 
the    Italian    States   which   the    Boman   people   had   subdued,  ^^^^erf ^ 
Accordingly,  in  addition  to  the  ancient  Praetor  (who  judged  in  of  any 
civil  questions  between  Boman  Citizens,  and  agreeably  to  the  law  ^^^^^' 
peculiar  to  the  Urhs  JRoma),  a  Praetor  was  appointed  to  determine 
the  civil  cases  which  arose  from  the  relations  between  the  vic- 
torious republic  and  the  subject  or  dependent  communities. 

This  new  Magistrate  (who  resided  in  Bome  itself,  but  who 
seems  to  have  made  periodical  circuits  through  the  conquered 
States  of  Italy)  exercised  civil  jurisdiction  in  the  following 
cases :  namely — 1st,  in  all  questions  of  controversies  between 
Boman  citizens  and  members  of  the  Italian  States  which  were 
vassals  and  dependents  of  the  Boman  people ;  2ndly,  between 
members  of  any  one  of  these  vassal  states  and  members  of  any 
other ;  3rdly,  between  members  of  subject  states  when  residing 
in  Bome  itself;  which  might  be  considered  as  a  distinct  class  of 
questions,  because,  if  the  parties  were  members  of  the  same 
community,  the  dispute  was  properly  decided  by  the  law  of  that 
community. 

This  new  magistrate  was  styled  *  Prastor  PeregriTms:'  Not 
because  his  jurisdiction  was  restricted  to  questions  between 
foreigners;  but   because  the  questions,  over  which  his  juris- 


556  Law :  Sources  and  Modes. 

Lect.      diction  extended,  arose  more  frequently  between  foreigners  and 
V     ^     >   foreigners  than  between  foreigners  and  Boman  Citizens :  '  Quod 
plerumqtLe  inter  peregrines  jus  dicebat' 

In  the  strict  sense  of  the  term  Peregrinus^  the  parties,  whose 
causes  he  commonly  determined,  were  not  peregrini,  or  foreigners, 
but  friends  and  vassals  of  Borne.  But  since  they  Jiad  been 
foreigners  before  their  subjection  to  Bome,  and  had  not  been 
admitted  afterwards  to  the  rights  of  Bomans,  they  were  still 
entitled  peregrini  or  foreigners  (as  distinguished  &om  Gives  or 
Boman  Citizens). 

As  I  have  remarked  already,  it  is  not  probable  that  a 
foreigner  (in  the  strict  acceptation  of  the  term)  could  regularly 
maintain  a  civil  action  before  any  of  the  Boman  Tribunals. 

After  the  appointment  of  the  Prcetor  Peregrinus,  the  ancient 
and  ordinary  Praetor  was  styled  (by  way  of  distinction)  Praetor 
Urhanus:  Partly  because  his  tribunal  was  inmiovably  fixed  at 
Bome,  and  partly  because  he  decided  between  Bomans  and 
Bomans,  agreeably  to  the  peculiar  law  of  their  own  pre- 
eminent City. 

Xawad-  From  the  appointment  of  the  Prcstor  Peregrinus,  and  the 

^^!^g^    causes  which  led  to  the  creation  of  his  new  and  extraordinary 
Fere-  oflSce,  I  proceed  to  the  law  which  he  administered. 

In  questions  between  foreigners  and  Bomans,  and  between 
foreigners  of  diflferent  dependent  States,  the  first  Prsetor  Pere- 
grinus  must  have  begun  with  judging  arbitrarily.  For  neither 
the  law  of  Bome  herself,  nor  the  law  obtaining  in  any  of  the 
vassal  nations,  afforded  a  body  of  rules  by  which  such  questions 
could  be  solved. 

But  a  body  of  subsidiary  law,  applicable  to  such  questions, 
was  gradually  established  by  the  successive  Edicts  which  he  and 
his  successors  (imitating  the  Prcetores  Urbani)  emitted  on  their 
accession  to  office.  This  subsidiary  law,  thus  established  by  the 
Foreign  Praetors,  was  probably  framed,  in  part,  upon  general 
considerations  of  general  utility.  But,  in  the  main,  it  seems  to 
have  been  an  dbstractum  (gathered  by  comparison  and  induction) 
from  the  peculiar  Law  of  Bome  herself,  and  the  various  peculiar 
systems  of  the  subject  or  dependent  nations. 

Perpetually  engaged  in  judging  between  foreigners  and 
citizens  of  Bome,  and  between  foreigners  of  different  dependent 
States,  these  magistrates  were  led  to  compare  the  several  systems 
of  law  which  obtained  in  the  several  communities  composing  the 
Boman  Umpire.     And,  comparing  the  several  systems  obtaining 
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several  systems  a  system  of  a  liberal  character ;  free  from  the    ^     ^     > 
narrow  peculiarities  of  each  particular  system,  and  meeting  the 
common  necessities  of  the  entire  Boman  World. 

This  body  of  law,  thus  introduced  by  successive  edicts, 
acquired  the  name  of  jva  g&rUium^  and  this  was  the  meaning 
originally  annexed  to  that  ambiguous  and  obscure  expression. 

It  probably  acquired  this  name  for  one  of  the  following  Origin  of 
reasons : — First,  as  extending  to  all  communities  (including  j^  ^^ 
Bome  itself)  which  formed  part  of  the  Boman  Empire,  it  was  tivm, 
properly  jus  gentiwm  or  jus  omnium  gentium,  as  opposed  to  the 
law  peculiar  to  Bome  and  contradistinguished  from  the  law  of  a 
single  dependent  Stata  This  is  the  likeliest  origin  of  the 
expression.  Secondly,  though  applied  between  Bomans  and 
foreigners,  as  well  as  between  members  of  different  foreign 
States,  the  questions  or  controversies,  which  it  was  framed  to 
meet,  naturally  arose  plerv/mgue  inter  peregrinos;  but  peregrini 
or  foreigners  when  contradistinguished  from  Bom<ini  dves,  are 
frequently  styled  gentes.  Thus,  Gives  and  gentes, — Jews  and 
gentiles, — ^'EWrjve^  koI  Bdpfiapoc, — express  distinctions  pre- 
cisely similar ;  they  denote  persons  other  than  the  countrymen 
of  the  person  employing  them,  as  opposed  to  his  own  country- 
men. Jv3  gentium,  therefore,  does  not  denote  law  obtaining 
universally  or  generally,  but  law  conversant  about  gentes  or 
foreigners — namely,  those  foreigners  who  were  subjects  of  the 
Boman  People  and  with  whom  it  was  most  concerned. 

Extending  to  aU  the  nations,  which  composed  the  Boman  Origin  of 
Empire,  and  not  being  peculiar  to  one  commnnity,  it  was  also  *^5^ 
entitled  jus  cBquabiie,  jus  cequum  or  ceguitas,  that  is,  universal  or 
general  law  as  opposed  to  partial  or  particular.  Nothing  can 
be  homelier  than  the  origin  of  the  term  equity,  or  less  related 
to  the  jai^gon  in  which  it  has  subsequently  been  involved.  But 
instead  of  denoting  this  imiversal  or  equable  law,  cequitas  some- 
times denoted  conformity  to  that  law;  as  jvMitia  denoted 
conformity  to  jus.  Since  the  law  denoted  by  the  term  equity, 
or  the  law  conformity  to  which  was  denoted  by  the  term  equity, 
was  a  law  of  an  impartial  or  liberal  character,  equity  came  by  a 
natural  transference  of  signification,  to  mean  fairness.  It  was 
consequently  used  by  every  innovating  judge,  who  sought  to 
cover  his  innovations  by  a  specious  and  imposing  name ;  and  by 
this  obvious  and  effectual  artifice,  the  term  was  extended  from 
the  law  established  by  the  prcetores  peregrini,  to  the  law  created 
by  the  ordinary  praetors,  and  by  our  own  chancellors. 

VOL.  n.  E 
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Lbct.  After  the  dominion  of  Borne  had  extended  beyond  Italy, 

AAAA^  ^^  sMJstdiary  Law  introduced  into  Italy  by  the  edicts  of  the 
Extension  Proetores  peregrini,  was  adopted  and  improved  by  the  Edicts  of 
gmtilm'  the  various  Eoman  Governors,  who  (under  the  various  names  of 
treated  by  Proconsuls,  Prsetors,  Propraetors,  or  Presidents)  represented  the 
tores  pere-    Eoman  People  in  the  outlyivg  Provinces. 

s^'^'^^  For  the  governors  of  these  outlying  provinces  (like  the 

lying  pro-    Prsstor  Peregrinus,  whose  jurisdiction  was  confined  to  Italy,  and 

vinces.        jjjj^  ^^  proper  magistrates  of  the  Soman  People)  were  tacitly  or 

expressly  authorised  to  legislate,  as  well  as  to  judge;    'jus 

edicere '  as  well  as  '  dicere.' 

As  between  ProvinciaLs  of  his  own  province,  the  governor  of 
an  outlying  province  regularly  administered  the  law  which  had 
obtained  in  the  province  before  its  subjection  to  Bome.  As 
between  Homans  and  Bomans  residing  within  his  province,  he 
regularly  administered  the  law  peculiar  to  Bome  herself  But 
neither  the  peculiar  law  of  his  own  province,  nor  the  peculiar 
law  of  Bome  (in  its  old  and  unsocial  form),  would  apply  to  civil 
cases  between  Bomans  and  Provincials  or  between  Provincials 
of  different  provinces. 

In  questions,  therefore,  between  Boman  Citizens  and  Pro- 
vincials, or  between  Provincials  residing  in  his  province  {frui 
belonging  to  different  provinces),  he  administered  the  subsidiary 
law  created  by  the  Prastores  Peregrini,  or  a  aiTnilmr  subsidiary 
Resumed     law   created   by   himself  or   his   predecessors.     Consequently, 

*?^ersnb-  Mf^^  ^^^  ^f^  ^®  dominion  of  Bome  had  extended  beyond 
sidiuy  law  Italy,  a  law  was  administered  in  Italy  (by  the  Prcetores  Pere- 
in^n"       grini)  in  aid  of  the  law  peculiar  to  Bome  herself,  or  to  any  of 
Roman       the  Italian  communities  which  Bome  had  subdued.     After  the 
Empire.      dominion  of  Bome  had  extended  beyond  Italy,  the  same  or  a 
similar  law  was  administered  in  the  outlying  provinces  (by  their 
respective  Presidents  or  Governors),  in  aid  of  the  law  peculiar 
to  Bome  herself,  or  of  the  law  obtaining  in  any  of  those  pro- 
vinces before  its  subjection  to  the  conquering  City.     And  this 
subsidiary  law,  thus  administered  in  Italy  and  in  the  outlying 
provinces,  was  applied  to  civil  questions  between  citizens  of 
Bome  and  members  of  the  nations  subject  to  Bome,  or  between 
members  of  any  of  those  nations  and  members  of  any  other, 
ity  W  this  Siace  the  want  which  led  to  the  creation  of  thLs  subsidiary 

subsidiary  j^w  was  the  same  in  Italy  and  the  outlying  Provinces,  and  since 
through-  all  its  inmiediate  authors  were  representatives  of  the  same 
^man  Sovereign,  it  naturally  was  nearly  uniform  throughout  the  Boman 
Empire.      World,  notwithstanding  the  multiplicity  of  its  sourcea     The 
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Presidents  of  the  outlying  provinces  naturally  borrowed  from      liscr. 
the  Edicts  of  FroEtores  Peregrini  ;  and  the  Prcetares  Peregrini  as    . 
naturally  adopted  the  improvements  which  the  Edicts  of  those 
Presidents  introduced. 

As  distinguished  from  the  system  of  law  which  was  pecvliar  Thissubsi- 
to  Home  herself,  and  also  from  the  systems  of  law  which  were  waa^styled 
respectively  peculiar  to  the  subject  or  dependent  communities,  i^  . 
this  subsidiary  law   was  styled  jus  gerUiwm,  or  jus  omnium  jus 
gentium :  the  law  of  all  the  nations  (including  the  conquering  «^«^ 
and  sovereign  nation)  which  composed  the  Boman  World.     As  was  the 
being  the  Jaw  common  to  these  various  nations,  or  administered  -j^^,^  of 
equally  or  universally  to  members  of  these  various  nations,  it  the  earlier 
was  siao  styled  jus  asqwum,  jus  cequaiiie,  asqwUas :  Though  the  ^^i^yg. 
term '  asqwUas '  seems  to  have  denoted  properly,  not  this  common 
or  equal  law,  but  conformity  or  consonance  to  this  common  or 
equal  law ;  as  the  more  extensive  but  analogous  term  justitia 
signifies  conformity  or  consonance  to  any  jus  or  law  of  any  kind 
or  sort     And  the  jus  gentium  which  I  have  now  attempted  to 
describe,  was  the  only  jus  gentium  that  was  known  to  the  Boman 
Law,  till  the  jus  gentivmi  or  naturaie,  which  occurs  in  Justinian's 
compilations,  was  imported  into  it,  by  the  jurists  who  are  styled 
Classical,  from  speculations  of  Greek  Philosophers  on  Law  and 
Morals. 

Originally,  the  jus  gentium,  which  I  have  attempted  to 
describe,  was  not  parcel  of  the  proper  Boman  Law,  or  the  law 
peculiar  to  Bome  herself 

But  the  first  afose  in  an  age  comparatively  enlightened,  and 
was  a  product  of  large  experience ;  whilst  the  last  had  arisen  in 
an  age  comparatively  barbarous,  and  was  a  product  of  narrow 
experience.  The  jus  gentium,  therefore,  was  so  conspicuously 
better  than  the  proper  Boman  Law  that  naturally  it  gradually 
passed  into  the  latter ;  or  became  incorporated  with  the  latter. 

It  influenced  the  legislation  of  the  Popuitis,  Plebs,  and 
Senate;  it  influenced  the  opinions  held  and  emitted  by  the 
Prudentes  ;  and  (above  all)  it  served  as  a  pattern  to  the  Prastores 
Vrbani,  in  the  large  and  frequent  innovations  which  they  made 
by  their  general  edicts,  upon  the  old,  rude,  and  incommodious 
law  peculiar  to  the  Urbs  JRoma, 

So  much  indeed  of  the  jus  gentium  passed  into  the  jus 
prcBtorium  (or  the  law  which  the  Prastores  Urbani  created  by 
their  general  edicts),  that  one  of  the  names  given  to  the  latter 
was  probably  transferred  to  it  from  the  former.  It  probably 
was  named  asquitas  (or  jus  asqwurn)  after  that  oiqual  or  common 
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Lect.      law,  from  which  it  had  borrowed  the  bulk  or  a  large  portion  of 
.     ^     .    its  provisions. 

^quitaa  The  law  formed  by  the  Edicts  of  the  Prcetores  Urbani  (or 

the  tenn.  ^^  Praetors  who  sat  immovably  in  the  Urbs  Roma,  and  admin- 
istered justice  between  Boman  Citizens)  was  commonly  cedled 
jus  prcetorium.  But  having  borrowed  largely  fix)m  the  jus 
gentium,  it  was  also  styled,  like  the  jus  gentium^  '  cBquitas :'  A 
name  which  was  extended  to  it  the  rather,  for  this  reason : — 
that  ceguitas  had  become  synonymous  with  general  utility  ;  and 
that  the  jus  prcUorium  (when  contrasted  with  the  old  law,  to 
which  it  was  a  corrective  and  supplement)  was  distinguished  by 
a  spirit  of  impartiality  or  fairness,  or  by  its  regard  for  the 
interests  of  the  weak  as  well  as  for  the  interests  of  the  strong : 
e,g.,  It  enlarged  the  rights  of  women:  gave  to  the  JUius  famili4zs 
rights  against  the  father ;  to  the  members  of  the  subject  States 
rights  against  Boman  Citizens. 
Jus  OiviU  Now  after  the  incorporation  of  the  jus  gentium  with  the 

toJS*^^  proper  Law  of  the  Urbs  Roma,  the  latter  was  distinguishable, 
OenHum     and  was  often  distinguished,  into  two  portions — ^namely,  the  jus 
origin^    ^m^mm  which  had  been  incorporated  with  it,  and  that  remnant 
Near  equi-  of  the  older  law  which  the  jus  gentium  had  not  superseded. 
that^dS-^     -A.S  being  proper  or  peculiar  to  the  City  of  Bome,  this  remnant 
tinction  to  of  the  older  law  (when  contradistinguished  from  the  jus  gentium) 
dyusprce-  was  Styled  jus  civile:  that  is  to  say,  the  proper  or  peculiar  Law 
torium.'      q{  ^jj^t  Civitas  or  Independent  State.     Though  (as  I  shall  shew 
hereafter)  jus  civile  (taken  in  a  larger  meaning)  included  the 
wfiole  of  the  Boman  Law :  the  jus  gentium  which  it  had  borrowed, 
as  well  as  the  jus  civile  (taking  the  expression  in  the  narrower 
meaning)  upon  which  the  jiis  gentium  had  been  superinduced. 

This  distinction  between  jus  civile  et  gentium  (as  denoting 
different  portions  of  the  more  recent  Boman  Law)  nearly  tallied 
with  the  distinction  between  jus  civile  et  prcetorium.  For  first ; 
Though  much  of  the  jus  Ptcetorium  (or  the  law  introduced  by 
the  edicts  of  the  Prastores  Urbani)  was  not  suggested  to  its 
authors  by  the  jus  gentium,  most  of  it  was  naturally  formed 
upon  the  model  or  pattern  which  that  jus  cequum  presented  to 
imitation. 

Secondly ;  although  the  incorporation  of  the  latter  with  the 
Law  of  the  Urbs  Roma,  was  partly  accomplished  by  acts  of  the 
Popuius,  PUbs,  and  Senate,  still  it  was  principally  effected 
through  the  edicts  of  the  Urba/n  Praetors :  By  whom  (as  I  shall 
shew  in  a  future  Lecture)  the  business  of  Civil  Legislation  was 
mainly  carried  on. 
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Now  as  most  of  ihi^jvjs'pTcetorium  consisted  of  jus  gentium,  and  Lkot. 
as  most  of  the  jus  gentium  (imported  into  the  Boman  Law)  was  ^  ^  ^ 
imported  by  the  edicts  of  those  Praetors,  it  is  not  wonderful  or 
remarkable  (considering  the  clumsy  manner  in  which  language 
is  usually  constructed)  that  jvs  PrcUorium  and  jus  gentium  were 
considered  synonymous  expressions : — that  the  distinction  be- 
tween /MS  civile  et  jus  gentium,  and  the  distinction  between  jus 
civile  et  jus  prcetoriwm,  were  considered  as  equivalent  distinctions 
(although,  in  truth,  they  were  disparate). 

And   (for   the   same   reason)  the  extension    of   the   term  iEqnitas. 
'asguitas'   was  restricted    to  the  jvs  prcetorium;    though    the 
term  migJU  have  been  extended  to  a  lex,  or  a  Senatus-consvltym, 
which  had  borrowed  its  provisions  or  principle  from  the  jus 
gentium. 

The  jus  gentium  therefore  of  the  earlier  Boman  Lawyers, 
was  the  conunon  law  of  the  community  composing  the  Boman 
world,  as  contradistinguished  to  the  particular  systems  which 
were  respectively  peculiar  to  those  several  communities  or  gentes. 

But  in  consequence  of  this  incorporation  of  the  jus  gentiv/m  4^^^". 
with  the  law  peculiar  to  the  Urhs  Bama,  the  jus  gentium,  as  a  g^iudhy 
separate  system,  eventually  disappeared.    For  the  proper  Boman  proper  law 
Law,  having  adopted  and  absorbed  it,  became  applicable  to  the  jtama, 
cases  which  it  had  been  made  to  meet :  That  is  to  say,  to  civil 
questions  between  Citizens  of  Bome  and  members  of  the  com- 
mimities  which  Bome  had  subdued,  or  between  members  of  any 
of  those  conununities  and  members  of  any  other.     And,  by 
consequence,  the  office  of  the  Prcetor  Peregrinus  thereafter  fell 
into  disuse;  and  the  Edicts  of  the  Presidents  in  the  various 
provinces    were    thereafter   exclusively   occupied    with   purely 
provincial  interests. 

The  Boman  Law  having  absorbed    the  jus  gentium,  and  Causes  of 
tending  in  every  direction  to  universality,  had  now  put  olBf  much  bJ,^^° 
of  its  exclusive  character.     Although  that  older  portion  of  it,  Law  for  a 
which  was  marked  with  the  distinctive  name  of  jvs  civile,  was  j^J^  q^ 
still  the  peculiar  law  of  Boman  Citizens,  much  of  the  later  law  universal 

Law 

introduced  by  the  people  and  Senate,  and  more  of  the  law 
established  by  the  Urban  Praetors,  was  adapted  to  the  conmion 
necessities  of  the  entire  Boman  world.  Hence  the  Law  of  the 
Urbs  BoTTva  (though  originally  the  peculiar  law  of  the  dominant 
City)  was  applied  {in  subsidivm)  to  cases  between  Provincials, 
although  the  contending  parties  were  members  of  the  same 
province,  and  were  actually  within  the  jurisdiction  of  its  peculiar 
tribunal.     Owing  to  the  character  of  universality  which  it  thus 
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Leot.      acquired,  and  which  was  afterwards  heightened  by  the  labours 
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of  the  Classical  Jurists,  the  Soman  Law  (though  the  law  of  a 
single  people  living  in  a  remote  age)  has  obtained  as  auxiliary 
law  in  the  nations  of  Modem  Europe,  or  has  been  incorporated 
with  their  own  peculiar  systems. 

And  here  I  would  remark  that  a  common  law  or  jus  cequum, 
nearly  resembling  the  jus  gentium  in  question,  has  obtained  in 
almost  every  nation  with  which  we  are  acquainted.*^  For  every 
sjrstem  which  is  common  to  a  limited  number  of  nations,  or  to 
all  the  members  of  a  single  nation,  is  a  Jus  gentium  (as  the 
phrase  was  understood  by  the  earlier  Boman  Lawyers)  when 
opposed  to  the  particular  systems  of  those  several  communities, 
or  to  the  particular  bodies  of  law  obtaining  in  that  one 
conununity. 

Wherever,  in  short,  there  coexist  various  systems  of  par- 
ticular law,  and  a  general  system,  there  is  a  fus  gerUium  (in  the 
sense  of  the  older  Boman  Lawyers). 

From  the  jus  gentium  of  the  older  Boman  Law  I  pass  to 
the  jus  gentium,  otherwise  jus  naturale,  of  the  Listitutes  and 
Pandects. 

The  jus  gentium  or  naturale  of  the  Institutes  and  Pandects 
compiled  by  Justinian,  has  little  or  no  connexion  with  the  jus 
gentium  explained  above.  The  jus  gentium  of  the  Institutes 
and  Pandects  was  imported  into  the  Boman  Law  from  the 
systems  of  the  Grecian  philosophers  by  the  jurists  styled 
classical :  that  is,  the  jurists  who  lived  and  wrote  during  the 
period  intervening  between  the  birth  of  Cicero,  and  the  reign  or 
death  of  the  Emperor  Alexander  Severus,  and  of  whose  writings 
the  Institutes  and  Pandects  are  almost  entirely  composed. 
Servius  Sulpicius,  the  friend  of  Cicero,  is  generally,  I  believe, 
considered  the  first  of  the  classical  jurists ;  Ulpian,  who  held 

^  (S,g.)  Roman  Law  as  subsidiary  America,  which  is  applied  by  Federal 
law  of  a  limited  number  of  modem  na-  Courts  in  cases  over  wmch  the  Constitu- 
tions. General  Feudal  Law  (or  abstrac  tion  has  ffiven  them  jurisdiction,  in  de- 
twn  contained  in  JDi&ri  Feudorumi)  as  fault  of  law  made  or  specified  by  the 
subsidiary  law  of  a  limited  number  of  Constitution  or  by  Congress, 
modem  (or  middle  age)  nations.  Common  Law  of  England,  as  ori^- 

Jtta  commune  GfennanietMn,  since  the  ally  understood:   though  original  idea 

diaiolution  of  the  Empire.  now    cut    down   to    dw    judiciary — 

Law  Mercantile.  not  made  on  statutes — administered  by 

Canon  Law.  Courts  of  Common  Law,  and  obtaining 

Jus    commune    Germanicum,    before  as  Law  throughout  the  Realm, 

dissolution  of  Empire.  Falck,   §  124.      Blackstone,   vol.   ii. 

Law  contained  in  General   Prussian  44 ;  vol.  iv.  67. 

Code.  Du  Ponceau's  Jurisdiction  of  Federal 

Common  Law  of  United   States  of  Courts. 
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the  post  of  Frsefectus  annonse  and  other  offices  under  Alexander  Lect. 
Sevems,  closed  the  series.  They  are  esteemed  classical  probably  ^ 
because  many  of  them  lived  in  the  time  of  Augustus  or  in  the 
classical  ages  which  immediately  succeeded  him,  and  those  who 
lived  at  a  later  period  retained  the  classical  manner.  The  latin 
of  Ulpian,  though  too  declamatory  for  my  taste,  is  by  many 
esteemed  the  best  latin  in  the  Pandects. 

It  is  said  in  the  Pandects  and  Institutes  of  Justinian,  and  '^e  dis- 
also  in  the  Institutes  of  Gains  (from  which  Justinian's  Institutes  j^  civile 
were  principally  copied),  that  every  independent  nation  has  a  intoyiw 
positive  law  and  morality  {'  leges  et  mores '),  which  are  peculiar  jus  gen- 
to  itself,  of  which  the  given  community  is  the  source  or  immedi-  ^*!f7*, 

°  *'  which  was 

ate  author,  and  which,  as  being  peculiar  to  that  given  community  made  by 
or  civitas,  may  be  styled  aptly  jvs  civile :  But  that  every  nation,  ^:^JjJ^ 
moreover,  has  a  positive  law  and  morality  which  it  shares  With  and  ocean 
every  other  nation ;  of  which  a  natural  reason  is  the  source  or  ^J^*^ 
immediate  author ;  and  which,  as  being  observed  by  all  nations,  compila- 
may  be  styled  aptly  'jm  gentium^  or  *jas  omnium  gentium.*  °^' 

*  Omnes  populi,  qui  legibus  et  moribus  reguntur,  partim  suo 
proprio,  partim  communi  omnium  hominum  jure  utuntur.  Nam 
quod  quisque  populus  ipse  sibi  jus  constituit,  id  ipsius  proprium 
est,  vocaturque  jus  civile ;  quasi  jus  proprium  ipsius  civitatis. 
Quod  vero  naturalis  ratio  inter  omnes  homines  constituit,  id 
apud  onmes  populos  perseque  custoditur,  vocaturque  jus  gentium ; 
quasi  quo  jure  omnes  gentes  utuntur.' 

And  the  jus  gerUium  described  in  the  foregoing  passage  is 
described  in  other  passages  in  the  Pandects  and  Institutes  as 
the  'commune  onmium  hominum  (sive  civitatum)  jus:'  the 
'  antiquius  jus  quod  cum  ipso  genere  humano  proditum  est :'  the 
'  naturale  jus  quod  vocatur  jus  gentium ;  quod  diving  qu&dam 
providenti^  constitijitum,  semper  firmum  atque  immutabile  per- 
manet' 

It  is  manifest,  moreover,  from  the  language  of  these  passages 
that  the  fus  gerUium  occurring  in  Justinian's  compilations  is  the 
natural  or  divinum  jus  which  occurs  in  the  writings  of  Cicero ; 
and  which  Cicero  himself,  as  well  as  the  Classical  Jurists,  who 
probably  were  influenced  by  his  example,  borrowed  from  the 
^vacKov  SUaiov,  or  natural  rule  of  right,  conceived  by  Greek 
speculators  on  Law  and  Morals. 

I  remarked  just  now,  that  the  jus  prcetorium,  or  the  Law 
created  by  the  general  edicts  of  the  Praetores  Urbani,  borrowed 
the  bulk,  or  a  large  portion  of  its  provisions,  from  thejt^  gewtiwm 
(or  jus  cequum  ot  commvm£),  which  was  properly  of  Eoman  origin. 
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Lect.      And  it  is  not  unworthy  of  observation,  that  Cicero's  jus  naturale 
^     /    V    is  opposed  to  the  jus  prcetarium,  and  therefore,  to  the  jus  gerUium 


which  was  properly  of  Boman  origin,  as  well  as  to  the  law  which 
the  jus  pr<Btorivm  modified,  and  which  was  strictly  peculiar  to 
the  Urbs  Boma. 

'  Non  a  duodecim  tabulis  (says  Cicero,)  neque  a  Praetoris 

edicto,   sed   penitus,    ex   intim&    philosophic,   haurienda  juris 

disciplina.' 

The  dis-  It  seems  to  follow  fix)m  the  foregoing  statement,  that  the 

be^^wS      distinction  between  jus  civile  and  jus  gentium,  which  occurs  in 

jwciyOe     Justinian's  compilations,  is  speculative  rather  than  practical; 

^/^      and  that  the  Classical  Jurists  introduced  it  into  their  treatises 

which  oc-    on  the  Eoman  Law,  rather  to  display  their  acquaintance  with 

Justin-       the  ethical  philosophy  of  the  Greeks,  than  because  it  was  a  fit 

ian's  com-   liasia  for  a  superstructure  of  legal  conclusions. 

18  specula-  Accordingly,  a  legal  inference  drawn  from  the  distinction 

tStfi^rac^  is  scarcely  to  be  met  with  in  any  of  Justinian's  compilations ; 

tical.  though,  since  the  distinction  is  placed  at  the  beginning  of  the 

Pandects  and  Institutes,  and  is  there  announced  to  the  reader 

with  a  deal  of  formality  and  pother,  one  might  naturally  think 

it  the  forerunner  to  a  host  of  important  consequences. 

Modes  of  In  the  Institutes,  indeed,  of  Justinian  (following  the  Insti- 

Ji^^'      tutes  of  Gains),  titles,  or  modes  of  acquisition,  are  divided  into 

jure  emit,  d'jyii  and  natwrol,  or  modes   of  acquisition  ex  jure  civUi  and 

gentium,      modes  of  acquisition  ex  jv/re  gerUium:  the  former,  it  is  said, 

being   a   peculiar   offspring    of  the   system    of    positive   law 

peculiar  to  the  Eoman  Civitas  ;  and  the  latter,  it  is  said,  being 

sanctioned   legally   in   all   political    societies,    and   sanctioned 

morally  or  by  custom  in  all  societies  whatever.      But   this 

division  of  modes  of  acquisition  is  not  followed  by  a  single 

inferenca      And  (what  is  equally  remarkable)  the  modes  of 

acquiring  dbligationes,  or  jura  in  personam,  are  not  divided  in 

the  same  manner ;  though  of  these  also,  some  are  conmion  to 

all  or  most  systems  of  law,  and  others  (such  as  stipulaiio)  strictly 

peculiar  to  the  Boman  law :  while  if  the  classification  had  been 

important  legally,  it  would  have  been  found  in  both  classes  of 

modes  of  acquisition.      In  truth  the  distinction  between  jus 

gentium  and  jus  civile,  as  thus  understood,  is  of  no  consequence 

at  all  in  the  Boman  law.     Certain  obligations,  the  Boman  jurists 

do  style  natural,  but  the  word  has  here  a  singular  and  peculiar 

meaning:   it  denotes  certain  obligations  which  are  imperfect, 

which  the  law  will  not  enforce.     In  certain  cases  the  law  is 

said  to  reprohaie  a  particular  transaction,  but  will  not  set  aside 
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the  transaction  if  done  against  the  law ;  and  though  the  party  may  Leot. 
be  morally  bound  to  make  restitution  of  any  advantage  which  he  ^ 
may  acquire  by  the  transaction  which  the  law  reprobates,  the 
law  will  not  enforce  the  obligation.  It  is  then  styled  a  natural 
obligation.  For  instance,  a  gambling  transaction  is  said  to  be 
void,  and  to  be  reprobated  by  the  law ;  but  if  the  party  has 
paid  a  gambling  debt,  he  cannot  afkerwards  recover  it. 

The  only  instance  occurring  to  me,  in  which  a  consequence 
is  built  upon  the  distinction  between  the  jvA  civile  and  Jus 
gentium^  is  the  difference  which  I  have  formerly  mentioned 
between  crimes  with  reference  to  the  cases  in'  which  igTiorantia 
juris  is  an  excusa  Persons  belonging  to  the  classes  quOms  per- 
missum  est  jura  ignorarey  are  not  excused  if  they  have  com- 
mitted an  offence  against  jus  gentium  or  naturale ;  for  jus 
gentium  being  known  naturali  ratiane,  or  by  a  moral  sense  or 
instinct,  the  party  must  have  known  that  he  was  violating  the 
law  of  nature,  and  must  have  surmised  that  he  was  violating  the 
law  of  the  State,  and  the  plea  of  ignorance  therefore  must  be 
false.  In  this  case  a  set  of  inferences  are  deduced  from  the 
distinction,  but  this  is  the  only  instance  which  I  can  find. 

The  distinction  between  jus  civile  and  jus  prcetarium,  is  just 
as  penetrating  and  as  pregnant  with  consequences  as  our  dis- 
tinction between  law  and  equity.  But,  as  a  legal  distinction, 
that  o{jus  civile  snd  jus  gentium  is  nearly  barren. 

The  jus  naturale  or  gentium  of  the  classical  jiuists,  like  the  Double 
law  natiural  of  their  modem  imitators,  is  ambiguous.  It  some-  ^^^^^^ 
times  means  that  portion  of  positive  law  which  is  a  constituent  naturale. 
part  of  all  positive  systems,  and  sometimes  the  standard  to 
which,  in  the  opinion  of  the  writer  or  speaker,  law  should  con- 
form. For  example,  slavery  in  certain  passages  of  the  classical 
jurists,  is  said  to  exist  jure  nMuraii  or  jure  gentium ;  for  the 
institution  of  slavery  was  common  to  all  nations  with  which  the 
Bomans  were  acquainted.  But,  in  other  passages,  it  is  asserted 
that  all  men  are  naturally  &ee,  and  that  the  institution  of 
slavery  |is  repugnant  to  the  law  of  natura  Now,  the  law  of 
nature  which  authorized  slavery  and  that  which  repugns  it 
cannot  be  the  same  law  of  nature,  but  must  be  set  or  established 
by  hostile  natures.  In  the  one  case,  the  writers  were  speaking 
of  that  which  is  actually  an  integral  portion  of  all  positive  law ; 
in  the  other,  they  were  probably  speaking  of  law  as  it  should 
be,  and  styled  the  standard  to  which  it  ought  to  conform,  the 
law  of  nature.  -Again, /!«  civile  is  defined  by  Ulpian  and  others 
as  '  quod  neque  in  totum  a  naturali  vel  gentium  recedit,  nee  per 
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omnia  ei  servit :  Quod  itaque  efficimus,  cum  aliquid  addimus  Vel 
detroMmus  juri  communi  V  Now,  the  jus  naturale  or  gentium 
as  meaning  an  actual  part  of  all  systems  of  positive  law,  is  not 
susceptible  of  detraction  or  abrogation.  It  iafus  ncUurale  ox  jus 
quo  omnes  gerUes  utuntur  ;  precisely,  because  it  is  in  force  every- 
where. If  it  were  abrogated  in  any  system,  it  would  lose  the 
universality  which  is  essential  to  its  existence.  The  phrase, 
therefore,  must  here  mean  something  else ;  probably  the 
standard,  the  law  of  God,  as  indicated  naturali  rcUione, 

Before  I  conclude,  I  shall  advert  to  certain  meanings  otjus 
gentium  different  from  those  which  I  have  explained.  It  some- 
tunes  seems  to  include  positive  morality,  as  well  as  positive 
law,  especially  that  part  of  positive  morality  which  is  styled 
international  law,  and  which  is  supposed  to  be  a  constituent 
portion  of  all  positive  morality.  As  including  all  law,  and  all 
morality  supposed  to  be  general  or  universal,  the  phrase  jus 
gentium  necessarily  includes  that  morality  which  exists  irUer 
gentes,  ft  is  not  certain  that  the  phrase  is  ever  used  in  this 
sense  by  the  Boman  Jurists,  but  certainly  livy  and  Sallust  so 
employ  it  International  law  is  styled  by  Gains,  as  by  Grotius 
and  others  of  the  modems,  jus  belli  ;  by  other  Boman  jurists  it 
is  termed  jusfedale  ;  and  even  by  Livy  and  Sallust  jus  gentium 
is  not  applied  specially  to  international  law,  though  it  includes 
that  with  many  other  objects. 

In  some  modem  treatises,  almost  any  system  of  law  which 
enters  into  many  positive  systems,  is  styled  jus  gentium.  Spel- 
man,  for  example,  styles  tiie  feudal  law  the  jus  gentium  or  law 
of  nature  of  this  western  world.  The  same  notion  which  the 
Roman  Jurists  expressed  by  the  term  is  here  applied  on  a 
different  scala  In  the  same  manner  the  name  jus  gentium 
might  be  given  to  the  Soman  Law  as  applied  in  tlie  states  of 
modem  Europe,  since  it  forms  a  part  of  almost  all  their  systems 
of  law. 

Agreeably  to  the  plan  which  I  have  sketched  in  the  outset 
of  this  lecture,  I  should  next  examine  the  jus  natttrale,  which  I 
style,  for  the  sake  of  distinction,  Ulpian's  law  of  nature — a  law 
which,  according  to  him,  is  common  to  man  and  beast;  and 
which  he  contradistinguishes  from  that  jus  gentium  or  n^atu/rcUe, 
which  tallies  with  the  law  natural  of  modem  jurists  and 
moralists. 

But  since  Ulpian's  law  natural  is  peculiar  to  himself,  since 
it  only  occurs  in  two  or  three  passages  of  Justinian's  Institutes 
and  Pandects,  b.!^^  ^^"^  "^  influence  upon  the  matter,  or  even 
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upon  the  fwm,  of  the  Eoman  Law,  I  shall  not  occupy  your      Ltot. 
time  with  it.  V     ^     > 

Did  it  not  stand  at  the  heginnmg  of  the  Institutes  and 
Pandects,  and  were  it  not  the  source  of  certain  conceits  which 
have  gotten  good  success,  I  should  have  dismissed  it  without 
examination.  But  since  it  occupies  the  foremost  place  in 
Justinian's  Institutes  and  Pandects,  and  since  it  is  manifestly 
the  groundwork  of  more  imposing  nonsense,  it  possesses  an 
extrinsic  or  accidental  importance  which  demands  a  passing  and 
brief  notice. 


LECTUEE   XXXII. 

LAW  KATUBAL  AND  POSITIVE, 

Fbom  the  jvA  gerUiwm,  of  the  earlier  Boman  Lawyers  I  proceed      Lect. 
to  the  distinction  of  positive  law  into  natural  and  positive,  as    ^ 
the  distinction  is  commonly  understood  by  modem  writers  on  The  dis- 

.     .  J  tinction 

junsprudence.  of  positive 

The  rationale  of  this  distinction  may,  perhaps,  be  conceived  ^Tj^t° 
and  expressed  in  the  foUowing  manner.  and^Si- 

The  positive  laws  of  any  poUtical  community  are  divisible  ^v^^^^^ 
into  two  kinds :  under- 

Some  it  would  probably  observe  as  moral  or  customary  Jj^p^*^ 
roles,  although  it  were  a  natwral  society  (or  a  society  not  writers  on 
political),  and  although  it  were  also  in  the  savage  state  which  denw!^ 
commonly  accompanies  the  absence   of  political  government  Bati/ynaU 
For  they  rest  upon  grounds  of  utility  which  are  strikingly  tinction.* 
obvious;    and  which    extend,  moreover,   through  all  societies 
(natural  or  political,  savage  or  refined).     The  positive  laws,  for 
example,  which,  in  political  societies,  shield  the  lives  of  the 
citizens,  are  admitted  as  moral  rules,  and  commonly  are  observed 
as  such,  even  by  the  members  of  the  natural  societies  which 
have  not  ascended  from  the  savage  state. 

There  are  others  of  the  positive  laws  obtaining  in  a  political 
community,  which  it  would  riot  observe  as  moral  or  customary 
roles,  if  it  were  a  natural  society,  and  were  also  in  the  savage 
condition.  For  some  of  the  positive  laws  obtaining  in  a  political 
community,  suppose  that  the  given  community  is  a  political 
community ;  and  therefore  could  not  obtain  in  it  if  it  were  a 
natural  society.  Such,  for  example,  are  the  positive  laws  which 
determine  the  powers  and  duties  of  the  ministers  of  justice,  and 
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Lbct.  of  the  other  political  or  public  persons  subordinate  to  the 
-    sovereign  government. 

Some,  moreover,  of  the  positive  laws  obtaining  in  a  political 
community,  would  probably  be  useless  to  a  natural  society 
which  had  not  ascended  firom  the  savage  state.  And  others 
which  might  be  useful  even  to  such  a  society,  it  probably  would 
not  observe ;  inasmuch  as  the  ignorance  and  stupidity  which 
had  prevented  its  submission  to  political  government,  would 
probably  prevent  it  fix)m  observing  every  rule  of  conduct  that 
had  not  been  forced  upon  it  by  the  coarsest  and  most  imperious 
necessity. 

The  positive  laws,  therefore,  of  any  political  community  are 
divisible  into  two  kinds. 

Some  it  would  probably  observe  as  moral  or  customary  rules, 
although  it  were  a  society  not  political,  and  also  had  not  ascended 
from  the  savage  state.  Others  it  certainly  or  probably  would 
not  so  observe,  if  it  were  a  natural  society,  and  were  also  in  the 
savage  condition. 

The  positive  laws,  moreover,  of  any  political  community  may 
be  distinguished  in  the  following  manner : 

Some  are  peculiar  or  proper  to  that  single  political  com- 
munity, or,  at  least,  are  not  common  to  all  political  communities. 
Others  are  common  to  all  political  communities,  or  form  a 
constituent  part  of  every  positive  sjrstem. 

But  it  is  probable  that  some  of  the  laws  which  obtain  as 
positive  laws  in  all  political  communities,  would  obtain  as  moral 
rules  in  any  political  community,  although  it  were  a  natural 
society,  and  living  in  the  savage  condition.  For,  since  there  are 
political  communities  that  scarcely  have  ascended  from  the 
savage  state,  it  is  probable  that  some  of  these  laws  rest  upon 
grounds  of  utility  which  are  strictly  universal  and  also  strikingly 
obvious :  which  extend  through  all  societies  (natural  or  political, 
savage  or  refined),  and  which  even  a  natural  society,  in  the  rudest 
condition  of  humanity,  could  hardly  fail  to  perceive. 

Now  the  positive  laws  which  are  common  to  all  political 
communities,  and  which,  moreover,  are  universally  and  palpably 
useful,  are  apparently  the  '  natural  laws '  usually  contemplated 
by  modem  writers  on  jurisprudence  when  they  mean  by  the 
expression  '  natural  laws '  a  kind  of  the  laws  that  are  properly 
the  subject  of  their  science. 

The  rationale  of  the  distinction  of  positive  laws  into  natural 
laws  and  positive  laws,  may  therefore  be  stated  thus. 

The  former  are  common  to  all  political  societies,  in  the 
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character  of  positive  laws :  and  being  palpably  useful  to  every     Lect. 
society  whatever,  they  are  common  to  aU  societies,  political  or   . 
natural,  in  the  character  of  moral  rules. 

The  latter  are  not  common,  as  positive  laws,  to  aU  political 
societies ;  or  though  they  be  common,  as  positive  laws,  to  all 
political  societies,  they  are  not  common,  as  moral  rules,  to  all 
societies  (political  or  natural). 

And  here  I  would  remark  that  the  natural  law  in  question  This  natu- 

-mil     1 

when  considered  as  positive  law,  is  closely  analogous  to  the  jus  ™itive  ^ 
geTUium  of  the  earlier  Boman  Lawyers,  and  to  any  of  the  systems  ^w,  is 
of  common  or  general  law  which  resemble  their  fus  gentium,  ^^ogous 
For  the  natural  law  in  question  is  the  common  positive  law  of  ^  ^^ 
all  independent  nations ;  and  the  jtts  gentium  of  the  earlier  )^^  of 
Boman  Lawyers,  or  any  of  the  systems  of  general  law  which  ^  earlier 
resemble  their  jtts  gentivm,  is  a  common  positive  law  of  a  com-  Lawyers, 
paratively  restricted  extension:    being   common  to  a  limited  ®^' 
number  of  independent  nations,  or  common  to  all  the  members 
of  a  single  independent  nation. 

But  it  must  be  remarked  that  the  natural  law  of  modem  Natural 
writers  on  jurisprudence  (like  the  jus  gentium  or  naturale  which  modems, 
occurs  in  Justinian's  Compilations),  is  not  restricted  to  positive  andyw 
laws,  but  comprises  merely  moral,  or  merely  customary  rules.  Justinian's 
It  comprises  every  rule  which  is  common  to  all  societies,  though  compila- 
the  rule  may  not  obtain,  as  positive  law,  in  all  political  com-  embrace 
munities,  or  in  any  political  community.     And  consequently,  ^^jj^ 
the  natural  law  of  those  modem  writers  (like  the  jvs  gentium  or  (especially 
naiu/rale  which  occurs  in  t^ose  Compilations),  embraces  aU  the  tionairas 
laws  (or  rules  of  positive  morality)  which  are  styled  international  well  as 
laws,  or  the  laws  of  nations.     Or,  rather,  it  embraces  aU  those  £*".S^^ 
rules  of  international  morality,  which  are  not  observed  exclu- 
sively by  a  limited  number  of  nations,  but  obtain,  or  are  deemed 
to  obtain^  between  all  nations  whatsoever. 

The  JUS  gentium,  therefore,  which  occurs  in  Justinian's  Com- 
pilations, is  a  much  larger  expression  than  *  the  law  of  nations ' 
as  meaning  international  law,  or  the  law  which  obtains  between 
nations.  International  morality  is  only  a  small  part  of  the  jus 
gentium  in  question ;  since  it  comprises  every  rule  (be  it  positive 
and  moral,  or  be  it  exclusively  moral)  which  is  common  to  all 
societies  (political  or  natural).  '  Jusfedale '  or  'fus  belli  et pads' 
and  not  'jus  gentium,'  or  the  '  law  of  nations,'  is  the  name  which 
is  always  given  to  international  morality,  by  the  Boman  lawyers 
themselves. 

*^  Falck,  288,  79 ;  Hugo,  Enc.  p.  279 ;  Gaii  Comm.  iiL  94. 
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Lect. 
XXXII 

Argument 
for  the  dis- 
tinction of 
positive 
law  and 
morality 
into  natu- 
raZ  and 
positive  : 
with  pur- 
poseless- 
ness  of  it, 
if  ffeneral 
utility  be 
tiieonly 
index  to 
Law  of 
Deity  or 
Nature. 


I  have  stated  the  modem  distinction  of  positive  laws  (which 
includes  a  similar  distinction  of  merely  moral  rules)  into  rtaturcU 
and  positive  (or  natural  and  simply  positive).  But  since  the 
distinction,  apparently,  is  utterly  or  nearly  useless  (though  it 
rests  upon  a  real  difference  between  those  laws  and  rules),  I  will 
now  add  to  the  foregoing  statement  of  it,  a  short  notice  of  the 
argument  by  which  it  commonly  is  maintained. 

That  current  argument  may  be  put  in  the  following  manner : 

There  are  positive  rules  of  conduct  (legal  and  moral,  or  ex- 
dusivdy  moral),  which  obtain  universally,  or  are  observed  by  all 
societies.  But,  since  they  obtain  universally,  they  must  have 
been  made  or  shaped,  by  their  human  authors,  on  laws  of  the 
Deity  or  Nature  which  were  known  to  those  authors  through  an 
instinct.  For  varying  and  fallible  reason,  as  merely  informed 
and  advised  by  general  utility  or  expedience,  could  not  have 
determined  cM  societies  to  the  adoption  and  observance  of  the 
sarne  body  of  rules.  And  the  inference  is  confirmed  by  this 
further  consideration ;  and  these  rules  are  observed  concurrently 
by  unconnected  societies  of  men  who  have  not  ascended  from 
the  savage  condition ;  whose  intelligence  is  scarcely  superior  to 
that  of  the  lower  animals ;  and  whose  imbecile  reason,  as  left  to 
the  imcertain  guidance  of  general  utility,  could  hardly  have  con- 
ducted them  to  a  perfectly  uniform  result. 

The  human  authors,  tiberefore,  of  these  universal  rules,  copied 
them  &om  divine  originals :  which  divine  originals  were  known 
to  those  human  authors,  not  through  fallible  reason  led  by  a 
fallible  guide,  but  through  an  instinct  or  sense,  or  through  im- 
mediate consciousness. 

But  since  their  human  authors  copied  them  &om  divine 
originals,  which  were  known  to  those  human  authors  through  a 
perfectly  infallible  index,  they  are  not  so  properly  rules  of  human 
position  or  establishment,  as  rules  proceeding  immediately  fix)m 
the  Deity  himself,  or  the  intelligent  and  rational  Nature  which 
animates  and  directs  the  universe.  They  are  properly  natural 
rules,  or  rules  created  immediately  by  Nature  or  the  Deity, 
although  the  men  who  are  deemed  their  authors  have  armed  them 
with  additional  sanctions,  legal  or  moral 

But  there  also  are  positive  rules  (legal  and  moral,  or  exclu- 
sively moral),  which  are  not  universal  And  since  these  rules 
are  not  universal,  there  is  no  ground  for  inferring  that  they  were 
copied  from  divine  originals,  or  from  divine  originals  as  known 
instinctively  and  infallibly.  They  either  were  not  copied  from 
divine  or  natural  originals;   or  they  were  copied  from  such 
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originals,  as  conjectured  by  the  imperfect  light  of  general  utility  or      Lsor. 
experience.    Consequently,  they  certainly  or  probably  are  of  purely    ^     ^     ^ 
human  position :  and  therefore  may  aptly  be  opposed  to  universal 
and  natural  rules,  by  the  epithet  of  positive  or  merely  positive. 

Though  I  shall  not  examine  the  argument  which  I  have  now 
stated,  I  must  remark  that  the  distinction  of  positive  rules  into 
natural  and  positive  seems  to  rest  exclusively  (or  nearly  exclu- 
sively) on  the  supposition  of  a  moral  instinct;  or  (as  this  real 
or  imaginaiy  endowment  is  named  by  the  Boman  Lawyers  and 
by  various  modem  writers),  a  natural  reason,  or  a  universal  and 
practical  ^reason. 

The  distinction,  indeed,  is  not  unmeaning,  although  the 
principle  of  general  utility  be  the  OTdy  index  to  the  laws  of 
Nature  or  the  Deity.  For  as  some  of  the  dictates  of  general 
utility  are  exactly  or  nearly  the  same  at  all  times  and  places, 
and  tdso  are  so  strikingly  obvious  that  they  can  hardly  be  over- 
looked or  misconstrued,  there  are  positive  or  human  rules  which 
are  absolutely  or  nearly  universal,  and  the  expediency  of  which 
must  be  seen  by  merely  natural  reason,  or  reason  without  the 
lights  of  extensive  experience  and  observation. 

Assuming,  then,  that  general  utility  is  the  only  index  to  the 
laws  of  the  Deity,  the  distinction  answers  to  a  difference  between 
positive  or  human  rules,  which  certaioly  is  not  imaginary, 
though  no  one  can  describe  it  precisely.  For  no  one  (I  pre- 
sume) can  determine  exactly,  what  positive  rules  are  strictly 
universal,  and  which  of  them  are  merely  particular. 

But  if  the  principle  of  general  utility  be  the  only  index  to 
the  laws  of  the  Deity,  the  distinction,  though  not  unmeaning, 
seems  to  be  utterly  or  nearly  purposelesa  For  every  human 
rule  (be  it  universtd  or  particular)  which  accords  with  the 
principle  of  utility,  must  accord  with  the  Divine  Law  of  which 
that  principle  is  the  exponent.  So  that  all  positive  rules, 
particular  as  well  as  universal,  which  may  be  deemed  beneficent, 
may  also  be  deemed  'njaJtural  laws,  or  laws  of  Nature  or  the 
Deity  which  men  have  adopted  and  sanctioned. 

Besides,  rules  which  are  peculiar  to  particular  countries  may 
be  just  as  us/^fvl  as  rules  which  are  common  to  all  countries. 
The  laws  which  determine  the  distribution  of  water  in  hot  and 
arid  climates,  or  which  regard  the  construction  and  preservation 
of  embankments  in  coimtries  exposed  to  inimdation,  are  not  less 
•wseful  (although  they  are  limited  to  certain  regions)  than  the 
laws  which  have  gotten  the  specious*  name  of  naJtv/ral  because 
they  are  suggested  by  necessities  pressing  upon  all  mankind. 
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LscT.  Laws   imposing    taxes   necessary   to   the    maintenance    of 

^^^"  political  govenunent,  are  not  less  useful  than  the  laws  which 
guard  property  or  life :  though  the  former  are  merely  positive 
(as  following  the  existence  of  government),  whilst  the  latter 
obtain  universally  (in  the  character  of  moral  rules),  and  there- 
fore are  deemed  natural,  Tet,  so  confused  and  perverse  are  the 
moral  perceptions  of  the  vulgar,  that  many  an  honest  man,  who 
would  boggle  at  a  theft,  shall  cheat  the  public  revenue  with  a 
perfectly  tranquil  conscience. 
A  difltmc-  If  a  law  set  by  the  state  be  pernicious  or  useless,  may  we 

^V^  °^.  ^    break  it  without  offence  against  the  Law  of  God  ?     The  specific 

dimes  into  °  '     ^ 

'mala  in  consequence  of  breaking  the  specific  law,  would  (by  the  supposi- 

^'^k^Quia  ^^^^)  ^  harmless  if  not  positively  good.     But  a  breach  of  a 

prohtbOa,*  mischievous  law  tends  (in  the  way  of  example)  to  produce 

t^urfi  offences  against  other  laws  which  are  decidedly  beneficent     To 

utility  be  import  goods  which  are  prohibited,  for  the  absurd  and  mischievous 

index  to  piirpose   of  protecting   domestic  manufactures,  is  a  perfectly 

the  lawB  of  innocent  act,  with  reference  to  its  specific  consequences.     But 

might^not,  since  the  importation  of  these  tends   generally  to  embolden 

pe^aps,  smugglers,  a  man  of  a  delicate  conscience  would  hardly  import 

founded.       theUL 

Now  if  an  offence  would  be  mischievous  on  the  whole, 
although  the  violated  law  were  itself  useless  or  pernicious,  it 
might  be  styled  malvm,  prohibitum,  or  malum  quia  prohibitum. 
The  act  would  he  malum  (or  an  offence  against  the  Law  of  God 
as  well  as  the  Law  of  Man)  merely  "because  the  act  had  been 
prohibited  by  the  latter,  and  lecav^  the  breach  of  the  useless  or 
mischievous  prohibition  might  lead  to  violations  of  beneficent 
obligations.  If  the  breach  of  the  useless  or  mischievous  law 
would  not  be  mischievous  (with  reference  to  the  sum  of  its  con- 
sequences) it  would  not  be  malum  at  all. 

According  to  the  principle  of  Utility,  the  distinction  (if 
worth  taking)  would  therefore  stand  thus:  Mala  in  se  are 
offences  against  useful  laws :  Mala  prohibUa,  or  qwia  prohUnta, 
are  mischievous  offences  against  laws  which  are  themselves 
useless  or  mischievous. 

Innocuous  offences  against  useless  or  mischievous  laws  are 
not  m4ila :  In  other  words,  they  are  not  pernicious ;  and  there- 
fore are  not  violations  of  the  Law  of  God  or  Nature. 

The  distinction  of  crimes,  made  by  the  Boman  Law  into 
crimes  juris  gentium  and  crimes  jure  civili,  tallies  with  the  dis- 
tinction of  crimes  made  by  modern  writers  into  mala  in  se  and 
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mala  prohibita.      Offences  ajminst  human  rules  which  obtain      Lbot. 

XXXII 

universally,  are  (according  to  these  writers)  mala,  or  offences  in  - 

se,  inasmuch  as  they  waiUd  be  offences  against  the  law  of 
Nature  or  the  Deity,  although  they  were  not  offences  against 
rules  of  human  position.  But  offences  against  human  rules 
which  only  obtain  partially,  are  not,  according  to  those  writers, 
offences  against  laws  of  nature.  Or  at  least,  they  would  not 
be  offences  against  laws  of  the  Deity  if  they  were  not  offences 
against  positive  law  or  morality.  And  therefore  they  are  mala, 
or  offences,  quia  prohibita,  or  they  take  their  quality  of  offences 
from  human  prohibitions  and  injunctions. 

I  believe  that  no  l^al  consequence  has  been  built  on  this 
last  distinction,  by  any  of  the  systems  of  positive  law  which 
have  obtained  in  modem  Europe. 

I  will  here  advert  for  a  moment  to  two  of  the  dispj^ate  'Natural 
meanings  which  are  annexed  to  the  ambiguous  expression  m^iDg 
'  Natural  Law,'  by  writers  on  jurisprudence  and  morals.  certain 

Taken  with  the  meaning  wMch  I  have  endeavoured   to  ^ 
explain,  it  signifies  certain  rules  of  human  position ;  namely  the  P*^*f??  '* 
human  or  positive  rules  which  are  common  to  ail  societies,  in  the  mai  Law' 
character  of  law  and  morality,  or  in  the  character  of  morality.      aameanrng 

But  taken  with  another  meaning,  it  signifies  the  laws  which  standard 
are  set  to  mankind  by  Nature  or  the  Deity,  or  more  generally,  i^^^  ^ 
it  signifies  the  standard  (whether  that  standard  be  the  laws  of  rules 
the  Deity,  or  a  standard  of  man's  imagining)  to  which,  in  the  conform. 
opinion  of  the  writer,  human  or  positive  rules  ott^ghi  to  conform. 
And  by  the  confusion  of  the  meaning  which  I  endeavoured  to 
explain,  with  the  meaning  which  I  now  have  suggested,  the 
grossest  contradiction  and  nonsense  is  frequently  engendered. 

The  ambiguity  is  the  same  with  that  already  spoken  of  in 
the  last  lecture  with  regard  to  the  jus  gentium  or  naturale,  as 
the  terms  are  employed  by  the  classical  jurists :  for  example, 
where  the  institution  of  slavery  is  at  one  time  said  to  be  the 
creature  of  the  jvs  naturale  or  gentium,  and  at  another  to  be 
repugnant  to  natural  law ;  and  where  the  fus  civile  is  said  to  be 
the  law  we  make  when  we  add  anything  to,  or  detract  anything 
from,  the  law  of  nature."^ 

Before  I  conclude,  I  will  offer  a  few  remarks  upon  Natural  Natural 

T>-  T.4    /      \  Rights.** 

Big/Us.  (v.v.)  ® 

Natural  Eights  would  naturally  signify  the  rights  which 


^  See  pp.  565,  566,  ante, 
**  Hugo,  Naturrecnt.     Blackstone,  vol.  i.  p.  128. 
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Lect.  correspond  to  Natural  Law :  Bights  which  are  given  by  all  or 
w  ^  .  by  most  positive  systems,  and  which  would  exist  as  moral  rights 
though  government  had  never  arisen. 

But  by  the  term  '  natural  rights/  is  frequently  meant  the 
rights  and  capacities  which  are  said  to  be  original  or  innate. 

Now  original  or  innate  rights,  and  original  or  innate  capa- 
cities to  take  or  acquire  rights,  are  those  rights  and  capacities 
which  a  man  has  as  simply  being  a  man,  or  as  simply  living 
under  the  protection  of  the  stata  Such  (for  example)  is  the 
right  which  Bkckstone  styles  the  right  to  personal  security,  the 
right  to  reputation,  or  the  capacity  to  acquire  rights  by  con- 
veyance or  contract  Bights  of  this  class  are  styled  original  or 
innate  as  opposed  to  acquired.  They  reside  in  the  party  with- 
out any  other  title  or  investitive  event  than  the  mere  fact  of  his 
being  a  citizen  of  the  conmiimity. 

All  other  rights  and  capacities  originate  in  some  particular 
incident  or  mode  of  (tcgv/isiium,  and  are  again  divided  into  those 
which  arise  out  of  some  particular  status  or  condition,  and  those 
which  are  said  to  arise  ex  y>eciali  titulo,  as  by  a  contract ;  the 
word  title,  or  mode  of  acquisition,  being  confined  to  those 
incidents  which  do  not,  uno  ictu,  give  a  whole  set  of  rights  and 
capacities,  such  as  constitute  a  Uatus, 

The  rights  called  natural  rights  in  this  acceptation  of  the 
term,  are  said  to  be  bom  with  a  man,  for  the  reason  which  I 
have  just  stated.  But  natural  rights,  thus  understood,  are 
totally  different  from  natural  rights  in  the  other  sense  which  I 
before  explained,  namely,  rights  which  would  obtain  as  sanctioned 
by  positive  morality,  although  government  had  never  existed. 
The  right  to  reputation,  for  example,  could  hardly  consist  in  a 
savage  condition.  Tet  the  right  to  reputation  is  a  natural  right 
in  the  sense  in  which  natural  rights  are  said  to  be  innate  or 
opposed  to  acquired  rights. 

Blackstone  has  confounded  natural  rights  as  taken  in  these 
two  distiiict  senses ;  and  because  he  has  styled  natural  rights 
(in  the  sense  of  rights  not  acquired  by  a  particular  incident) 
the  absolute  rights  of  persons,  he  has  supposed  them  to  belong 
to  the  law  of  persons,  although,  as  I  shall  shew  hereafter,  rights 
of  this  class  belong  pre-eminently  to  the  law  of  things.  I 
suppose  that  he  called  them  absolute  rights  of  persons  for  the 
same  reason  which  has  induced  others  to  call  them  natural  or 
inherent  rights ;  namely,  because  they  are  not  dependent  on  the 
happening  of  any  particular  incident,  but  we  acquire  them  merely 
by  being  bom. 
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The  objections  to  applying  the  term  '  Law '  to  natural  or  revealed 
roles  are  two :  Ist,  ^^  such  rules  they  are  iwi  law ;  although  it  may 
be  incumbent  (morally  or  religiously)  upon  the  Legislator  or  judge 
to  lend  them  the  legal  sanction,  and  although  they  become  law  as 
soon  as  they  receive  it.  2ndly,  Many  of  these  natural  rules  and  re- 
vealed principles  may  not  be  fit  for  law^  although  their  observance 
as  mond  and  religious  rules  is  necessary  to  the  well-being  of  society. 
These  objections  hold,  assuming  that  there  are  any  such  rules. — 
Marginal  Nate  in  Fakk,  p.  100. 


The  tendency  to  append  International  Law  to  the  so-called  Law 
of  Nature,  illustrates  Uie  character  of  the  latter.  International  law 
(so  far  as  it  is  independent  of  usage)  is  a  branch  of  Ethics :  i.e,  of 
Natural  Law.  But  as  municipal  law  is  broadly  distinguished  from 
Ethics,  even  those  who  admitted  the  existence  of  a  natural  law  were 
unconsciously  led  to  touch  upon  it  but  slightly  in  their  expositions 
of  law  municipal  Consistently  with  the  hjrpothesis  of  a  natural  law^ 
an  exposition  of  a  municipal  system  should  divide  it  into  two  parts : 
viz.,  that  which,  as  conforming  with  natural  law  is  (not  ought  to  be) 
Law ;  and  that  which,  as  conflicting  with  law  natural,  is  not  Law. — 
Marginal  Nde  in  Fakk^  §  139. 

The  ancient  idea  of  a  Law  of  Nations  (Volkerrecht)  is  connected 
with  the  assumption  of  a  Law  of  Nature  which  is  universally  binding, 
independently  of  political  obligation. — Fakk^  §  46. 

International  Law,  according  to  the  above-mentioned  notion, 
supposes  a  Law  of  Nature :  ue,  A  law  obligatory  upon  all  mankind, 
but  wanting  the  political  sanction.  If  there  be  no  law  without  that 
sanction,  the  admitted  maxims  for  the  conduct  of  international  trans- 
actions are  not  Law,  but  Ethics.  Each  State  may,  however,  adopt  an 
International  Law  of  its  own ;  enforcing  that  law  by  its  own  tribunals, 
or  by  its  military  force  (at  least),  as  against  other  nations. 

This,  however,  is  not  International,  but  National  or  Civil  Law ; 
i.e.  in  regard  to  the  sanction.  For  in  regard  to  the  subject,  and 
(where  there  is  good  faith),  to  the  object,  it  may  be  styled  inter- 
national. 

If  the  same  system  of  International  Law  were  adopted  and  fairly 
enforced  by  every  nation,  the  system  would  answer  the  end  of  law, 
but^  for  want  of  a  common  superior,  could  not  be  caUed  so  with  pro- 
priety. If  courts  common  to  all  nations  administered  a  common 
system  of  International  Law,  this  system,  though  eminently  e£fective, 
would  still,  for  the  same  reason,  be  a  moral  system.  The  concurrence 
of  any  nation  in  the  support  of  such  tribunals,  and  its  submission  to 
their  decrees,  might  at  any  moment  be  withdrawn  without  legal 
danger.  The  moral  system  so  administered  would  of  course  be 
eminently  precise. — Marginal  Note  in  Fakk, 
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DIFFEBENT   MEANINGS    OF   EQUITY. 

As  I  remarked  in  the  Lecture  before  the  last,  the  origintd  jus 
gentium  is  the  universal  and  subsidiary  law  which  was  introduced 
into  Italy  by  the  edicts  of  the  Proetores  Peregrini,  and  was  after- 
wards extended  to  the  outljdng  Provinces  by  the  edicts  of  their 
Presidents  or  Governors. 

This  law,  introduced  in  svbsidium  by  the  edicts  of  these 
PrsetoTs  and  Presidents,  was  styled  jua  gentium,  or  jua  omnium 
gentium,  because  it  was  common  to  the  nations  composing  the 
Boman  world,  and  was  neither  peculiar  to  the  sovereign  State, 
nor  to  any  of  the  States  (formerly  foreign  and  independent)  which 
her  victorious  arms  had  reduced  to  dependence  or  subjection. 

Being  common  to  the  nations  composing  the  Boman  world, 
and  not  peculiar  to  Bome  or  any  of  the  subordinate  communities, 
this  law,  introduced  in  svhsidium  by  the  edicts  of  the  Praetors 
and  Presidents,  was  also  BX,y\&Sijusa^um,ju8  cegtudnk,  or  cBquitas: 
That  is  to  say.  Law  universal  or  general,  and  not  particular  or 
partial. 

This  subsidiary  law  being  distinguished  from  the  peculiar 
systems  to  which  it  was  a  supplement  by  its  comparatively  laige 
and  liberal  spirit,  cequitas,  which  was  one  of  its  names,  and  which 
(as  one  of  its  names)  indicated  its  universality,  gradually  came 
to  signify  impartiality:  regard  to  the  interest  of  aM  whose 
interests  ought  to  be  regarded,  as  distinguished  fix)m  exclusive 
or  partial  regard  to  the  interests  of  some. 

This  is  tJie  secondary  sense  of  the  term  cequitas,  when  it  is 
used  in  a  secondary  sense  with  perfect  propriety :  Though  the 
term  is  often  applied,  by  an  improper  extension  of  its  meaning, 
to  some  system  of  law,  or  to  some  principle  of  direct  or  judicial 
legislation,  which  the  speaker  or  writer,  for  any  reason,  praises 
or  commends. 

Of  all  the  various  objects  which  are  denoted  by  this  slippery 
expression,  the  most  interesting,  and  the  most  complex,  are  those 
portions  of  Boman  and  of  English  law,  which  arose  from  the 
Edicts  of  the  Prsetores  Urbani,  and  from  judicial  decisions  of 
our  own  Chancellors  as  exercising  their  extraordinary  jurisdiction. 
And,  accordingly,  those  portions  of  Bomxm  and  of  English  Law, 
are  the  ^quitas,  or  the  Equity,  to  which  I  shall  more  especially 
direct  my  attention. 
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But  before  I  proceed  to  '  Equity '  as  meaning  a  department      Lect. 

of  LaWy  I  will  briefly  advert  to  a  few  of  the  other  and  numerous  ^ 

meanings  which  are  not  unfrequently  attached  to  that  most  Confusion 

ambiguous  term.     For  '  equity '  (as  meaning  law)  being  often  asmetming 

confounded  with  '  equity  *  as  meaning  something  different,  gross  t*^?^*^ 

misconceptions  of  '  equity/  as  denoting  a  portion  or  department  its  other 

of  positive  law,  are  commonly  entertained  by  the  simple  laity,  ^^^ee. 

and  not  unfrequently  by  lawyers.  |°S^t 

If  I  liked,  I  could  point  at  books  and  speeches,  by  living  *  Law  and 

lawyers  of  name,  wherein  the  nature  of  the  Equity  administered  a^i^r-" 

by  the  Chancellor,  or  the  nature  of  the  jurisdiction  (styled  extra-  sal  and  ne- 

cessarydiS" 

ordinaiy)  which  the  Chancellor  exercises,  is  thoroughly  mis-  tinction. 
apprehended : — ^Wherein  the  anomalous  distinction  between  Law  Confuaon 
and  Equity  is  supposed  to  rest  upon  principles  necessary  or  ^^^^L 
universal ;  or  (what  is  scarcely  credible)  wherein  the  functions  Law,  with 
of  the  ChanceUor.  as  exercising  his  extraordinary  jurisdiction,  ^^^ 
are  compared  to  the  arbitrium  boni  viri,  or  to  the  functions  of  an  arhUHum, 
arbiter  released  from  the  observance  of  rules. 

It  is  manifest  on  a  moment's  reflection,  that,  if  our  Courts 
of  Equity  were  arbitrary  tribunals,  they  would  destroy  the 
security,  and  the  feeling  of  security,  which  ought  to  be  the 
principal  end  of  political  government  and  law. 

Taken  in  its  primary  sense,  equity,  or  equity,  is  synonymous  Eqmty  = 
with  universality.     In  which  primary  sense  it  was  applied  to  gaiity. 
\hQ  jus  gentium  of  the  earlier  Boman  Law,  because  the/i«  gentium  -^w  ^j^- 
of  the  earlier  Boman  Law  was  cequum,  or  common,  and  not  Ergo,  ap-  ' 
restricted  or  particular.**     The  jus  gerUium  to  which  it  was  placable  to 

^  •'        -^  any  good 

applied  being  distinguished  by  comparative  fairness,  equity  came  law,  etc 
to  denote  (in  a  secondary  sense)  impartiality.  And  impartiality 
being  good,  equity  is  often  extended  (as  a  vague  name  of  praise) 
to  any  system  of  law,  or  to  any  principle  of  direct  or  judicial 
legislation,  which,  for  any  reason,  is  supposed  to  be  worthy  of 
commendation. 

The  applications  of  the  term  'equity'  are  extremely  numerous. 
But,  in  almost  every  instance  wherein  it  is  applied,  one  of  the 
meanings  now  indicated  is  the  basis  of  the  complex  notion  which 
the  term  is  employed  to  mark.  With  this  preliminary  remark  I 
shall  proceed  to  enumerate  certain  of  the  senses  which  the  term 
bears,  when  it  does  not  denote  a  certain  portion  of  positive  law. 

First  :)^  There  is  a  species  of  interpretation  or  construction 

^  Properly  an  abstraction  of  cequum       ^  It  appears  from  the  MS.  that  the 

(jus),  bat  like  judUia,  is  made  mother  author   intended   to    use    the    passage 

of  its  own  parent :   e.g.  when  it  means  beginning  at  this  line  and  enaine  at 

good  principles  of  legislation.  p.  583,  towards  the  construction  oi  an 
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Equity  aa 
meaning 
extensive 
(or  restric- 
tive) inter- 
pretation, 
ex  ratitmt 
legis. 


(or  rather  of  judicial  legislation  disguised  with  the  name  of  inter- 
pretation) by  which  the  defective  but  clear  provisions  of  a  statute 
are  extended  to  a  case  which  those  provisions  have  omitted. 
As  I  shall  endeavour  to  shew  (when  I  attempt  to  examine  the 
difierence  between  direct  and  judicial  legislation),  this  species  of 
interpretation  or  construction  is  not  interpretation  or  construction 
properly  so  called.  The  specific  provisions  of  the  statute,  and 
the  specific  intention  of  the  lawgiver,  are  perfectly  unequivocal 
or  certain.  It  is  certain  that  the  case  is  not  embraced  by  the 
law,  and  was  not  present  to  the  mind  of  the  lawgiver  when  he 
constructed  the  law.  But  since  its  provisions  vnndd  have 
embraced  the  case,  if  its  author  had  pursued  consequentially  his 
own  general  design  the  judge  (exercising  a  power  expressly  or 
tacitly  given  to  him)  completes  the  defective  provisions  actually 
comprised  in  the  law ;  and  supplies  the  defective  intention  which 
its  maker  actually  entertained,  from  the  predominant  purpose  or 
end  which  moved  him  to  make  the  statute.  The  judge  extends 
the  law  to  the  omitted  case,  because  the  omitted  case  falls  within 
the  general  design,  although  it  is  not  embraced  by  the  actual  and 
unequivocal  provisions.  Or,  adopting  the  current  but  absurd 
expression,  the  judge  interprets  the  law  extensively,  in  pursuance 
of  its  reason  or  principle. 

The  so-called  interpretation  which  I  have  briefly  and  loosely 
described  is  widely  different  from  the  genuine  extensive  interpre- 
tation which  takes  the  reason  of  the  law  as  its  index  or  guida 
In  the  latter  case,  the  reason  or  general  design  is  unaffectedly 
employed  as  a  mean  for  discovering  or  ascertaining  the  specific 
and  doubtful  intention.  In  the  former  case  the  reason  or 
principle  of  the  statute  is  itself  erected  into  a  law,  and  is  applied 
to  a  species  or  case  which  the  lawgiver  has  manifestly  overlooked. 
The  bastard  extensive  interpretation  ex  rations  legis,  is  not  unfre- 
quently  styled  equity.  Or  a  law  is  said  to  be  interpreted  agree- 
ably to  the  demands  of  equity,  when  its  provisions  are  extended 
to  an  omitted  case,  because  that  omitted  case  falls  within  its 
reason. 

Now  in  this  application  of  the  term  '  ^qaJiJUisl  the  radical 
idea  is  '  uniformity  *  or  '  universality'  The  law  (it  is  supposed) 
should  be  applied  uniformly  to  all  the  cases  which  come  within 
its  principle.  For  the  law  (it  is  assumed)  would  have  embraced 
all  such  cases,  if  the  legislator  had  adverted  completely  to  the 


'  Essay  on  Codification,'  for  which  some  and  a  short  '  Essay  on  Interpretation ' 
materials  exist.  It  seems  probable  that  (which  is  perfect)  had  the  same  destina- 
an  incomplete  'Excursus  on  Analogy*   tion. — S.  A. 
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consequences  which  its  principle  implies.     'Quod  in  re  pari      Lect. 
valet,  valeat  in  hac  quae  par  est     Valeat  cequitas :  quae  paribus    v     ^     ^ 
in   causis   paria  jura   desiderat.'     For   the  same  reason,  this 
bastard  extensive  interpretation  ex  ratione  legis  is  frequently 
styled  '  analogical' 

The  cases  which  the  law  omits  (but  which  fall  within  its 
principle)  and  the  cases  which  fall  within  its  principle,  and 
which  it  actually  includes,  are  analogovs.  Or  (changing  the 
expression)  they  are  resembling  cases,  wUh  reference  to  that 
common  principle,  in  spite  of  the  differences  by  which  they  are 
distinguished  when  viewed  from  other  aspects.  And,  since  they 
are  resembling  cases  with  reference  to  the  principle  of  the  law, 
analogy  (as  well  as  equity)  is  said  to  require,  that  the  law  should 
be  appUed  to  ail  of  them  in  an  equable  or  uniform  manner. 
Equity  and  Analogy  (as  thus  understood)  are  exactly  equivalent 
expressiona  '  .£quitas  (say  the  lawyers)  paribus  in  causis  paria 
jura  desiderat'  '  Analogia  (say  the  Grammarians)  est  similium 
similis  declinatio.' 

In  that  bastard  interpretation  ex  ratione  legis,  which  is  styled 
extensive,  the  law  is  applied  to  a  case  which  it  clearly  omits, 
because  the  omitted  case  falls  within  its  principle.  In  that 
spurious  interpretation  ex  ratione  legis,  which  is  styled  restrictive, 
the  law  is  not  applied  to  a  case  which  it  certainly  includes, 
because  the  case,  which  is  included  by  its  actual  provisions,  is 
not  embraced  by  the  general  design  of  the  lawgiver. 

By  Grotius,  the  term  '  asqwUas '  has  also  been  applied  to  this 
last-mentioned  species  of  pretended  interpretation  or  construction. 
Or,  according  to  Grotius,  a  law  is  also  interpreted  agreeably  to 
the  demands  of  Equiiy,  when  it  is  not  applied  to  a  case  which 
it  actually  includes,  but  which  (looking  at  its  purpose)  its  pro- 
visions should  not  embrace.  Now  the  term  Equity  as  thus 
applied,  hardly  imports  wniformity  or  imiversality.  But  still  it 
imports  the  consistency  which  is  implied  in  uniformity,  and 
which  is  the  ground  of  the  so-called  extensive  interpretation  ex 
ratione  legis. 

By  the  so-called  extensive  interpretation  ex  ratione  legis,  the 
provisions  of  the  law  are  contended  agreeably  to  its  principle. 
Why?  Because  it  is  presumed  that  its  maker  must  have 
wished  to  be  consistent  with  himself.  And,  for  precisely  the 
same  reason,  the  provisions  of  the  law  are  restricted,  agreeably 
to  its  principle,  where  its  provisions  and  principle  positively 
conflict  In  either  case,  it  is  presumed  that  the  author  of  the 
law  must  have  wished  to  be  consistent  with  himself ;  and  the 
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^  ^  V  accordingly  supplied  or  corrected  from  his  general  and  remote 
design.  But  the  term '  equity/  as  applied  to  restrictive  interpre- 
tation, certainly  deflects  considerably  from  its  primary  meaning. 
It  scarcely  imports  imiformity ;  although  it  imports  the  consist- 
ency ( — ^the  harmony  or  elegantia)  which  uniformity  necessarily 
implies. 

By  the  ancient  writers,  'tequitas'  (I  believe)  is  never 
applied  to  restrictive  interpretation.  The  'cequitas'  of  Cicero 
and  the  Classical  Jurists  (when  they  mean  by  cequitas,  interpre- 
tation or  construction)  is  the  so-called  extensive  interpretation  ex 
ratione  legis  of  modem  writers  upon  Jurisprudence ;  the  '  eequitas, 
quae  paribus  in  causis  paria  jura  desiderat.' 

It  may  indeed  be  doubted  (as  I  shall  shew  in  the  proper 
place),  whether  the  so-called  interpretation,  which  restricts  the 
operation  of  statutes,  was  permitted  by  the  Boman  Law,  or 
ought  to  be  permitted  by  any. 

It  may  seem,  at  first  sights  that  the  pretended  interpretation 
which  extends,  and  the  pretended  interpretation  which  restricts 
are  nearly  alike.  For,  in  either  case,  the  specific  intentions, 
which  the  provisions  of  the  law  evince,  are  amended  by  the 
general  design  which  predominated  in  the  mind  of  its  author. 

But  (as  I  shall  endeavour  to  shew  in  the  proper  place)  the 

consequences  of  the  former  and  the  consequences  of  the  latter 

are  widely  different     Defects  in  the  provisions  of  a  law  may  be 

supplied  from  its  manifest  reason,  with  little  or  no  inconvenience. 

But  if  judges  might  abrogate  laws,  wholly  or  in  part,  'whenever 

their  actual  provisions  were  not  consistent  with  their  grounds, 

all  statute  laws  would  become  uncertain,  and  the  cases  which 

they  include  would   be  abandoned   to  the  arhUrium  of  the 

tribunals :  '  Cessante  ratione  legis  cessat  lex  ipsa,'  is  a  maxim 

which  sounds  well,  but  which  tends  directly  to  tyranny. 

Equity  as  Secondly:)  Equity  often  signifies /te^iao/m^r^ia/z^y:  That 

jSS     ^^^®  ^'^^^  ^s  practised  by  judges,  when  they  administer  the 

impartial-    law,  agreeably  to  its  spirit  or  purport,  uninfluenced  by  extrinsic 

^^'  considerations. 

In  this  sense,  Equity  has  been  defined  by  many  jurists, 
'  The  application  of  Statute  Law  to  the  given  case,  agreeably  to 
the  specific  intention  or  the  general  design  of  the  legislator.' 
To  abide  by  the  grammatical  sense  of  the  legislator's  words,  as 
evidenced  by  clear  marks,  is  to  administer  '  summum  jus]  and  if 
such  administration  be  callida  rather  than  asinina,  if  it  proceed 
from  a  mischievous  intent  rather  than  from  sincere  error,  the 
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judge  who  so  administers  the  law  is  guilty  of  '  swrtivnui  injuria!  Lect. 
^  JSquitas  nihil  est  (says  a  celebrated  modem  jurist)  quam  ^  ^  ^ 
ienigna  et  hvmana  juris  scripti  interpretation  non  ex  verbis,  sed 
k  mente  legislatoris  facta.'  '  Benignius  (say  the  Pandects)  leges 
interpretandse  sunt,  qito  voluntas  earum  conservetur.'  In  which 
definition  and  precept,  'Equity'  and  'Benignity'  would  seem 
to  be  merely  synonymous  with  'sincerity'  and  'impartiality.' 
The  judge  is  admonished  to  apply  the  law  agreeably  to  the 
specific  intention  or  general  design  of  the  legislator. 

Thirdly :)  Taken  in  the  significations  which  I  have  now  Equity  as 
considered.  Equity  means  something  determinate  and  precise.  ™^^^ 
But,  frequently,  it  signifies  nothing  more  than  the  arbitrary 
pleasure  of  the  judge,  disguised  with  a  name  which  imports 
praise,  and  which  therefore  is  spacious  and  captivating.  Equity, 
as  defined  by  Cicero  and  others,  is  nothing  more  than  the  mere 
arbitrium  of  the  judge,  or  is  nothing  more  than  the  arbUrium  of 
the  judge  as  determined  by  narrow  considerations  of  particular 
good  and  eviL 

According  to  some,  it  is  the  office  of  Equity  (meaning  the 
Equity  of  Judges  as  exercising  their  judicial  functions)  to  correct 
the  particular  evils  which  flow  from  the  generality  of  the  Law. 
*  JSquitas  (says  Cicero  in  precisely  the  same  spirit)  est  laxa- 
mentum  juris.'  And  here  I  may  remark,  that  if  the  general 
rule  be  good  in  the  main,  the  equity  which  affects  to  correct  its 
particular  evil  consequences  is  clearly  mischievous.  It  is  hardly 
possible  to  imagine  a  case,  wherein  the  application  of  a  general 
rule  is  not  productive  of  some  consequence  which  a  good-natured 
judge  would  wish  to  avert  So  that  if  it  were  competent  to  the 
judge  to  apply  or  dispense  with  rules,  agreeably  to  his  notions 
of  particular  consequences,  there  would  be  no  law  to  which 
expectations  could  be  accommodated,  and  by  which  conduct 
could  be  guided. 

Where  Bules  are  bad  (and  the  Legislature  is  incapable  or 
supine)  it  is  indeed  expedient  (as  I  shall  shew  in  a  future 
Lecture)  that  the  judge  should  do  the  business  of  the  supine  or 
incapable  legislature,  and  abrogate  or  amend  the  pernicious  or 
defective  law.  But  to  abrogate  or  amend  a  law  directly  or 
indirectly,  is  widely  different  from  the  Equity  which  allows  the 
law  to  remain,  and  simply  dispenses  with  it  in  specific  cases. 
By  abolishing  or  amending  the  law  once  for  all,  partial  evil 
may  be  inflicted.  But  the  bad  law  is  itself  removed,  and  a 
good  rule  of  conduct  is  substituted  in  its  stead.  The  Equity 
which  dispenses  with   the  law  in  particular  instances,  leaves 
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Lect.      the  standing  nuisance  untouched,  and  renders  all  Law  utterly 
XXXIII  .   .       ®  ^ 

V     ^     >    uncertain. 

The  evils  of  the  Equity  which  I  have  now  described  are  not 
badly  put  in  the  following  passage:  which  I  take  from  a 
tractate,  or  dissertation,  by  a  certain  lavdatus  but  somewhat 
obscure  writer,  '  pro  summo  jure  contra  sequitatis  defensores.' 

'Non  sunt  illaB  injurisB,  quas  subtilitatis  studium  et  obser- 

vatio  juris  introduxit,  tarn  lamentabiles  quam  illi  dolores  quos 

parit  sequitas.     Est  longe  melius  unum  quandoque  aut  alterum 

Isedi,  quam  fortunas  hominum  k  sol&  eequitate  et  arbitrio  judicis, 

sen,  ut  rectius  dicam,  ^  fato  dependere.    Quis  volubilem  adeo  et 

incertam  sequitatem   ut  juris   justitisBque   normam    agnoscet  ? 

Admiss&  hoc  justi  norm&  merito  conqueri  possumus,  leges  habere 

cereum  nasum,  et  quamcunque  in  partem  inflecti  posse.' 

Equity,  as  Fourthly :)  I  remarked  in  a  former  Lecture  that  the  jus 

stendwS     ncUurale  or  gentium  of  the  classical  jurists  and  the  Law  Natural 

legislative    of  modem  writers  on  jurisprudence,  often  mean  nothing  more 

IthkiSr     ^^^^  ^^^^  standard  to  which,  in  the  opinion  of  the  speaker,  law 

principles,   should  conform. 

The  same  may  be  said  of  cequitas,  or  Tuxiuralis  cequUas. 
In  this  sense  it  is  said  that  equity  is  the  spirit  of  laws :  or 
(as  the  French  have  it)  *  L'^quit^  est  Tesprit  de  nos  lois.'     In 
this  sense  of  the  term,  writers  often  talk  of  an  jEquUas  legida- 
toria,  by  which,  if  they  mean  anything  distinct,  they  must  mean 
general  utility.     In  this  sense,  jEquitas  is  reckoned  by  Cicero 
amongst  the  sources  of  Law ;  which  is  obviously  absurd,  though 
cequUas,  in  the  sense  here  used,  may  be  one  of  the  inducements 
which  lead  to  the  enactment  of  a  law.     He  enumerates  the 
following  as  the  sources  of  the  Boman  law :  Leges,  Senaius-con- 
stdta,  res  judicaicR  (by  this  he  means  law  established  by  specific 
decisions),  juris-peritorum  auctorUas  edicta  magistratuum,  mos  or 
customary  law,  and  lastly  a  certain  cequitas ;  by  which  it  is 
manifest  that  he  cannot  mean  anything  more  than  what  I  have 
just  expressed.     In  the  same  vague  sense  as  meaning  utility,  or 
any  standard  whatever,  innovating  judges  (whether  Praetors, 
Chancellors,  or  Chief  Justices)  have  generally  applied  the  term 
'  equity '  or  '  equitable '  to  the  new  rules  which  they  have  ven- 
tured to  introduce. 
Equity,  as         Fifthly)  and  lastly,  Equity  is  often  synonymous  with  the 
^rform^      performance  of  imperfect  obligations.*^     An  equitable  or  just 
"^^^r^b*  ™^^  ^  *  ^^^  ^^0,  though  not  compelled  by  the  legal  sanction, 
ligations,     performs  the  obligations  imposed  by  the  moral  and  religious 

^  MUhlenbruch,  vol.  i.  p.  76. 
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sanctions.     In  like  manner  equity  is  often  used  as  synonymous      Lect. 

XXXIII 

with   morality.^      Whether  with   positive   morality,   or   with    ^     ^     > 
morality  as  it  ought  to  be,  is  generally  left  undetermined ;  for  As  mean- 
the  notions  of  the  ancients  seem  to  have  been  perfectly  vague  as  ity. 
to  the  bounds  which  separate  laws  from  morality,  or  positive  law 
and  positive  morality  from  the  principles   of  legislation   and 
deontology.     ^qwUas  is  often  spoken  of  as  synonymous  with 
hoTiestiis,    Jus  gentium  and  naturale  often  have  the  same  meaning. 
They  denote  morality,  I  believe  positive  morality,  as  distinguished 
from  positive  law. 

Notes. 

The  term  *  equity,'  as  meaning  a  portion  of  positive  law,  seems  Oriffin  of 
to  be  equivalent  to  impartialUy  or  equality :  applica- 

Kg,  Older  Jus  gentium,  term  to 

Again :  Jus  prcetorium^  either  as  having  borrowed  largely  from  Equity  as 
that  jus  gentium^  or  as  being  itself  of  a  more  equal  and  impartial  ^^i^ing 
character  than  the  jus  civile :  e.g.  Giving  rights  to  strangers,  persons 
inpotestaie,  etc. 

Again:  Expected  of  Prsetors  and  other  legislating  magistrates, 
that  their  law  should  be  CBquum,  et  non  ambitiose  factum.  Thence, 
applied  to  any  law  which  any  one  wished  to  commend ;  especially 
by  innovating  judges  seeking  to  commend  to  others  their  innovations. 

Eqmiy^ — not  the  name  of  jus  prcetorium^  but  the  law  itself — said 
to  arise  from  the  suggestions  of  the  personified  abstraction  styled 
*  equity.' 

Seems,  in  England,  to  be  the  name  of  the  law.  The  law  would 
be  called  better,  *  Chancery  Law.'     Circumlocutions  for  Equity  Law. 


LECTURE   XXXIV. 


EQUITY  AS  A  DEPARTMENT  OF  LAW  CONSIDERED  HISTORICALLY. 
JURISDICTION  OF  THE  PILETOR  URBANUS. 

Having  examined  certain  meanings  of  the  term  *  Equity '  as  not     Lect. 

denoting  Law  (or  a  portion  of  some  body  of  law),  I  proceed  to  .^^^^^. 

those  portions  of  certain  bodies  of  law  which  are  distinguished  Various 

by  the  name  of  *  equity,'  or  by  the  epithet  of '  equitable ;'  or  p^jJJjj^^iQ^^ 

which   are  said  to  owe  their  creation  to  the  suggestions   of  cutionsfor 

'  equity ;'  or  which  are  said  to  be  remarkable  for  their '  equitable '  asmeamntr 

spirit ;  or  which  are  said  to  rest  exclusively,  or  in  the  main,  ooeitive 

upon  '  equitable '  grounds  or  principles.  J^nion'or 

Of  all  those  portions  or  departments  of  bodies  or  systems  depart- 
ment of  a 
^  '  Velut  erga  Denm  religio :  ut  porentibus  et  patriffi  pareamus.'    D.  i.  1,  2. 
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of  Law,  which  have  gotten  the  name  of  '  Equity,'  or  the  epithet  of 
'  equitable/  the  most  remarkable  and  interesting  are  the  follow- 
ing: namely,  that  portion  or  department  of  the  Boman  Law, 
which  was  introduced  by  the  perpetual  Edicts  of  the  Proetores 
Urbani  ;  and  that  portion  or  department  of  the  Law  of  England 
which  is  exclusively  ^  administered  by  tribunals  styled  *  Courts 
of  Equity/  and  was  introduced  by  judicial  decisions  of  the 
English  Chancellors  as  exercising  their  extraordinary  jurisdiction. 

That  portion  of  the  Boman  Law  which  was  introduced  by 
the  perpetual  edicts  of  the  Prcetores  Urbani,  is  commonly  styled 
Jus  prcetaritim.  That  portion  of  the  Law  of  England  which  is 
exclusively  administered  by  Courts  styled  *  of  Equity/  I  would 
call  '  Chancery  Law,'  For,  though  it  is  not  administered  by  the 
Court  of  Chancery  only,  it  was  introduced,  and  (in  the  main)  has 
been  formed,  by  judicial  decisions  of  that  high  tribunal 

The  application  of  the  term  'Equity '  to  that  portion  of  our 
Law,  and  of  the  phrase  '  Courts  of  Equity '  to  the  tribunals  by 
which  it  is  administered,  is  grossly  improper,  and  leads  to  gross 
misconceptions.  Taking  the  term  '  Equity '  as  meaning  a  species 
of  interpretation ;  or  as  meaning  the  impartiality  which  is  in- 
cumbent on  judges  and  arbiters ;  or  as  meaning  judicial  decision 
not  determined  by  rules;  or  as  meaning  good  principles  of 
direct  or  judicial  legislation ;  or  as  meaning  the  cheerful  per- 
formance of  imperfect  duties ;  or  as  meaning  positive  morality, 
or  good  principles  of  deontology,  the  Courts  styled  '  of  Equity ' 
and  the  Courts  styled  'of  Law'  are  equally  concerned  with 
Equity,  or  are  equally  strangers  to  Equity. 

Having  premised  these  remarks,  together  with  the  prefatory 
explanations  contained  in  my  last  Lecture,  I  shall  endeavour  to 
compare  or  contrast  Praetorian  and  Chancery  Law  as  perspicu- 
ously and  as  correctly  as  the  brevity  to  which  I  am  constrained 
wiU  permit  . 

This  comparison  or  contrast  will  subserve  a  double  purpose. 

First :  It  will  shew  that  the  distinction  between  Law  and 
Equity  (meaning  by  equity  a  portion  or  department  of  law)  is  not 
deducible  from  the  universal  principles  of  jurisprudence,  but  is 
accidental  and  anomalous :  that  in  every  system  of  law,  in  which 
the  distinction  obtains,  the  import  of  the  distinction  is  singular 
or  peculiar,  or  (changing  the  expression)  that  the  distinction 
between  Law  and  Equity,  which  obtains  in  one  system,  resembles 
in  name,  rather  than  in  substance,  the  distinction  between  Law 
and  Equity  which  obtains  in  another, 

*>  See  note,  p.  601,  post.—K  C. 
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Secondly :  By  previously  comparing  or  contrasting  Praetorian  Lect. 
and  Chancery  Law,  I  shall  be  able  to  state  and  examine,  with  v" 
more  clearness  and  effect,  the  distinctive  properties  of  direct  and 
judicial  legislation :  the  respective  advantages  and  disadvantages 
of  the  two  species;  with  the  much  agitated  and  interesting 
question,  which  regards  the  expediency  of  reducing  bodies  of 
Law  into  formal  systems  or  Codes. 

But  in  order  that  I  may  institute  this  projected  comparison 
or  contrast,  and  may  make  it  subserve  the  purposes  at  which  I 
have  now  pointed,  I  must  state  the  nature  of  the  jurisdiction 
exercised  by  the  Prcetores  Urbani;  and  also  the  nature  and 
causes  of  the  direct  legislative  power,  which  they  first  exercised 
with  the  tadt,  and  then  with  the  express,  authority  of  the 
sovereign  Boman  People. 

The  history  and  nature  of  the  jurisdiction  exercised  by  the 
Court  of  Chancery  is,  I  may  confidently  assume,  well  understood 
by  my  hearers.  To  tfuU,  therefore,  as  to  something  sufficiently 
known,  I  shall  merely  allude. 

Ziierd  rqnMicd,  or  before  the  virtual  dissolution  of  the  free  Criminal 
or  popular  government,  criminal  cases  were  regularly  tried  and  tionKi^d 
determined  by  the  assembled  Boman  People :  Though,  by  virtue  r^ublicd, 
of  particular  and  exceptional  laws,  the  particular  criminal  cases,  tdction  of 
to  which  those  laws  related,  were  tried  and  determined  by  bodies  wrongs 
of  judices,  or  jurymen,  to  which,  as  to  committees  of  its  own  and  ^-  ^ 
number  or   body,  the  sovereign  people  delegated  its  judicial  ^'«^- 
powers. 

Hence  it  is,  that  the  parts  of  the  Institutes  and  Pandects 
which  relate  to  criminal  procedure,  bear  the  title  '  De  jvdidis 
publicist  And  hence  it  is,  that '  crimen '  is  often  styled  in  the 
language  of  the  Boman  Law  *  delictum  publicum!  Since  the 
regular  or  ordinary  tribunal  was  the  people,  community,  or  public, 
the  trial  and  judgment  were  naturally  styled  'public;*  and  the 
epithet  naturally  applied  to  the  trial  and  judgment,  was  as 
naturally  extended  to  the  delict  or  offence  itself. 

After  the  popular  government  had  been  virtually  dissolved, 
and  the  trial  of  criminal  cases  gradually  withdrawn  from  the 
people,  criminal  procedure  and  crimes  still  kept  the  names  of 
'judida  et  delicta  pvblica:'  Although  the  epithet  'public'  (in 
its  primary  import)  was  now  no  more  applicable  to  criminal  pro- 
cedure or  crimes  than  to  civil  procedure  or  the  delicts  styled 
'  private.' 

And  since  crimes  and  criminal  procedure  kept  the  epithet 
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of '  public/  although  (in  its  primary  import)  it  had  ceased  to 
apply  with  propriety,  the  Classical  Jurists  justified  or  accounted 
for  the  epithet  in  the  following  manner :  They  supposed  that 
crimes  afifect  the  public  or  community;  whilst  the  mischief  of 
private  delicts,  and  of  other  civil  injuries,  is  limited  to  the  in- 
jured individuals.  That  it  is,  therefore,  the  interest  of  the  public 
to  pursue  or  prevent  crimes ;  whilst  the  pursuit  or  prevention  of 
private  delicts,  and  of  other  civil  injuries,  may  be  left  to  the 
discretion  of  the  individuals  who  feel  or  who  are  obnoxious  to 
the  damage. 

In  the  earlier  ages  of  the  Boman  Bepublic,  civil  jurisdiction 
(or  jurisdiction  properly  so  called)  was  exercised  by  the  Consuls. 
But  as  the  Consuls  were  commonly  busied  with  military  com- 
mand, a  magistracy  styled  'PrsBtura'  was  afterwards  created; 
and  to  the  magistrate  by  whom  this  office  was  filled,  the  civil 
jurisdiction  originally  exercised  by  the  Consuls  was  completely 
transferred. 

When  I  say  that  civil  jurisdiction  was  originally  exercised 
by  the  Consuls,  and  afterwards  by  the  Praetors  (as  representa- 
tives or  substitutes  of  the  Consuls),  I  understand  the  proposition 
with  certain  limitations.  For,  in  certain  excepted  cases,  civil 
jurisdiction  was  exercised  by  magistrates  styled  Centumviri;  by 
the  JEdiUs  (or  the  conservators  of  public  buildings,  roads 
and  markets) ;  and  also  by  the  PofUifices  (or  priests).  But  in 
respect  of  my  present  purpose,  these  exceptions  are  imtmaterial, 
and  may  therefore  be  dismissed  with  this  brief  and  passing 
notice. 

The  tribunal  of  the  original  Prsetor  (or  of  the  Praetor  who 
was  appointed  as  the  representative  or  substitute  of  the  Consids) 
was  fixed  immovably  in  the  City  of  Bome :  And  (owing  to  the 
cause  which  I  explained  in  a  former  Lecture)  his  jurisdiction 
was  originally  restricted  to  civil  cases  arising  between  Boman 
Citizens.  Consequently,  after  the  subsequent  appointment  of 
the  PrcBtor  Ptregrinus,  and  of  Presidents  or  Grovemors  (sometimes 
styled  '  ProUors ')  to  the  outlying  provinces,  he  was  styled,  by 
way  of  distinction,  Prcetor  Urhanus.  When  that  distinctive 
epithet  was  not  needed,  he  was  styled  Prcetor  simply. 

The  judicial  functions  of  the  Prsetor  bore  less  resemblance 
to  the  functions  of  our  own  Court  of  Chancery,  than  to  those  of 
our  own  Court  of  Common  Pleas,  or  of  our  other  Common  Law 
Courts  (regarded  as  civil  Tribunals). 

For,  in  causes  falling  within  his  jurisdiction,  the  ordinary  or 
regular  procedure  was  this : — 
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The  Praetor  aJUme  disposed  of  the  cause,  or  the  PrsBtor  alone      Lect. 
heard  and  determined,  in  the  following  events :  v     \     > 

First,  K  the  defendant  confessed  the  facets  contained  in  the 
plaintiff's  case,  without  disputing  their  sufficiency  in  law  to 
sustain  the  demand : 

Secondly,  If  the  contending  parties  were  agreed  as  to  the 
facts,  but  came  to  an  issue  of  law : 

Thirdly,  If  the  defendant  disputed  the  truth  of  the  plaintiff's 
statement,  but  the  statement  was  supported  by  evidence  so  short, 
clear,  and  convincing,  that  the  Praetor  could  decide  the  issue  of 
fact  without  an  elaborate  and  nice  inquiry. 

But  if  the  parties  came  to  an  issue  involving  a  question  of 
fact,  and  the  evidence  produced  to  the  Praetor  appeared  doubtful, 
the  Praetor  defined  or  made  up  the  issue,  or  put  the  disputed 
point  into  a  formtUa  or  statement. 

The  formula  (or  statement  of  the  issue)  being  prepared  by 
the  FrcBtor,  the  issue  was  submitted  to  the  decision  of  a  Judex 
or  Arbiter :  Who  (it  seems)  was  appointed  for  the  particular  or 
specific  occasion ;  and  is  rather  to  be  regarded  as  a  juryman 
(taken  pro  re  natd  from  the  citizens  at  large)  than  as  a  permanent 
judicial  officer. 

The  judex  or  arbiter  thus  appointed,  not  only  inquired  into 
the  question  of  fact,  but  gave  judgment  generally  upon  the  issue 
submitted  to  his  decision. 

The  formula  (or  statement  of  the  issue),  together  with  the 
judgment  of  the  judex  or  arbiter,  was  remitted  to  the  Frcetor  (or 
to  the  Court  above). 

The  judgment  of  the  judex  or  arbiter,  was  then  carried  into 
execution  by  or  by  the  command  of  the  Praetor :  By  whom  (in 
every  cause)  the  consummation,  as  weU  as  the  initiative  of  the 
procedure,  was  superintended  or  directed. 

It  nmy  here  be  observed  that  jurisdictio  was  properly  the  Juris- 
power  of  hearing  and  determining  causes,  or  of  associating  a  ^^at!* 
judex  or  arbiter  when  necessary.     This  was  all  that  the  word  CoercUio. 
meant,  and  the  Praetor  had  this  power  by  virtue  of  his  jurisdictio.  rn^ZnT^ 
Jurisdictio  was  distinct  from  the  coerdtio  (or  power  of  compelling  ^i^^'^^ 
and  restraining)  which  might  be  necessary  to  carry  into  effect 
the  judgment  of  the  Praetor  or  judex. 

The  power  of  compelling  or  restraining  (when  vested  in 
criminal  tribunals)  was  called  imperium,  or  imperium  w^rum;  and 
is  often  synonymous  with  our  *  criminal  jurisdiction.'  '  Juris- 
diction '  (in  Boman  law-language)  is  seldom  or  never  applied  to 
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criminal  jurisdiction.     When  combined  with  civil  jurisdiction, 
the  power  of  coercing  was  styled  imperium  mixtum. 

Imperium  merum,  as  well  as  mixtum,  resided  in  the  Presi- 
dents or  Governors  of  Provinces. 

The  Praetors,  whose  jurisdiction  was  merely  civil,  had 
imperiwm  mixtum  only. 

The  ProefectiLS  urH  (under  the  emperors)  imperium  merum 
only. 

From  this  division  of  judicial  power  between  the  prcetor  and 
the  judex,  the  functions  of  the  praetor  more  resembled  those  of 
the  Courts  of  Common  Law,  than  those  of  the  Court  of  Chancery. 

The  important  differences  between  the  functions  of  the  praetor 
and  those  of  our  Conunon  Law  Courts  were  the  following : 

First,  the  formula  empowered  the  judex  not  simply  to  find 
for  one  party  or  for  the  other,  but  to  add  to  the  finding  what 
should  be  done  by  the  parties  in  pursuance  of  the  finding;  not 
only  to  give  a  verdict  but  to  give  judgment ;  the  verdict  being 
involved  in  the  terms  of  the  judgment  which  he  gave.  This 
was  then  remitted  to  the  court  above,  and  by  them  merely 
executed.  With  us  the  jury  merely  finds  for  one  party  or  the 
other :  what  shall  be  done  in  pursuance  of  the  finding,  is  deter- 
mined by  the  court  above. 

Secondly,  another  very  important  difference  is  this.  With 
us,  where  the  parties  come  to  an  issue  of  fact,  the  cause  goes  to 
the  jury  at  all  events ;  but  in  the  Boman  law,  the  cause  was 
not  necessarily  referred  to  a  judex  because  the  issue  was  an  issue 
of  fact  It  was  at  the  discretion  of  the  praetor  either  to  give  a 
judex  or  not  When  he  did  so  he  acted  more  like  the  chancellor 
when  he  directs  an  issue.  The  cases  would  be  exactly  alike, 
if  the  chancellor  granted  an  issue  whenever  the  question  of  fact 
could  not  be  properly  tried  in  the  court  above.  There  was  the 
same  difficulty  in  settling  the  bounds  between  the  power  of  the 
praetor  and  that  of  the  judex,  as  with  us  between  the  judge  and 
the  jury,  where  the  boundary  is  perfectly  indefinite.  It  is  often 
said  indeed  that  the  court  judges  of  the  law,  the  jury  only  of  the 
fact :  but  it  is  only  necessary  to  look  at  the  terms  of  the  finding, 
to  see  that  this  maxim  is  false.  Generally,  and  notoriously,  the 
jury  is  judge  of  law  as  well  as  of  fact  In  the  Boman  law  there 
was  the  same  difficulty ;  for  though  the  issues  were  made  up 
with  great  preciseness,  they  often  involved  questions  of  law : 
and  the  judgment  often  directed  the  praetor  to  come  to  a  certain 
conclusion  if  certain  premises  were  established :  which  involved 
a  proposition  of  law  as  well  as  of  fact    Siparet  Auium  Egerium 
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amui  NiMMrium  JEgerium  argentum  depasuisse  idque  die  Twminaio      IsExrr. 

.  XXXIV 

Numerius  Egerius  Avio  Egerio  non  reddiderU  .  .  .  cond^mnato.  - 

I  may  remark  also  that  the  proceedings  before  the  praetor  jw  a 
were  called  proceedings  injure  ;  those  before  the/iwfec  or  arbiter  J^*^^^- 
to  whom  he  remitted  any  part  of  the  case,  proceedings  injudido. 

I  shall  also  observe,  that  the  original  proceedings  before  the  Natural 
praetor  approached  more  closely  than  any  other  proceedings  which  ^^""* 
I  know  to  what  Mr.  Bentham  calls  ncUural  procedure ;  for  the  wards 
whole  pleading  or  process  by  which  the  precise  poiQt  at  issue  is  *'^*'"^" 
elicited,  took  place  vivd  voce  in  the  presence  of  the  praetor  him- 
self.   The  witnesses  were  present  and  the  praetor  himself  decided 
the  cause  immediately  and  on  the  spot,  if  the  question  of  fact 
was  not   attended  with  difficulty.     Nothing   could   be   more 
summary  or  less  dilatory  and  expensive. 

After  the  judicial  constitution  was  changed,  the  distinction 
between  the  praetor  and  the  judex  was  abolished,  and  the  whole 
proceeding  took  place  before  a  siogle  judge.  A  similar  alteration 
took  place  about  the  same  period  iu  the  manner  of  conducting 
the  pleading.  The  parties  began  to  put  in  their  mutual  allega- 
tions in  writing,  in  the  modem  form :  which  has  introduced  the 
delay  and  expense  of  the  administration  of  justice  in  modem 
times. 

In  certain  cases,  the  praetor  at  the  outset  gave  provisional  Procedure 
or  conditional  judgments,  or  issued  provisional  commands  on  an  /^JJ^^ 
ex  parte  statement  by  the  Plaintiff:  a  process  like  an  injunction  See  next 
in  Chancery  or  a  mandamus  in  the  Courts  of  Common  Law.  ^*^*^^- 
The  command  being  issued  provisionally  by  the  praetors,  the 
parties  to  whom  it  was  addressed  were  compelled  to  obey  it  if 
they  considered  that  they  had  not  a  case ;  if  they  considered 
that  they  had,  they  might  shew  cause  why  they  should  not  obey 
the  command  provisionally  issued.     If  the  party  in  possession 
disputed  the  command  and  shewed  causae  against  it,  and  there 
appeared  doubt  as  to  a  question  of  fact,  tins  question  was  treated 
in  the  regular  manner  and  remitted  to  a  judex. 

What  I  have  now  described  was  the  regular  and  ordinary  OognUio, 
proceeding.     In  certain  cases,  which  it  is  not  necessary  to  detail,  i^^i^^^" 
the  praetor  was  said  to  have  not  only  jurisdictio  but  cognitio,  ordi7iem. 
He  might  enquire  into  a  question  of  fact,  whatever  might  be  its 
difficulties,  and  dispose  of  the  whole  case  without  a  jvdex  or 
arbiter.     The  praetor,  too,  like  some  modern  courts  of  justice, 
exercised  a  voluntary  jurisdiction  in  cases  relating  to  contracts. 
The  proceedings  in  such  cases  are  not  suits  at  all :  though  it  is 
within  the  province  of  courts  of  justice  to  give  judicial  authority 
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Lect.      to  the  convention  and  to  facilitate  the  production  of  evidence  if 

XXXIV 

.  ^  V  any  difficulty  arise.  In  the  old  Eoman  law,  the  praetor  exercised 
this  jurisdiction  dt  piano,  not  pro  trihuncUi.  As  the  cause  was 
not  a  suit  inter  partes,  but  merely  a  convention  or  contract,  it 
was  not  conducted  with  the  forms  of  judicature.  The  praetor 
lent  his  auspices,  not  as  a  judge,  but  as  sanctioning  the  pro- 
ceeding. Fines  and  recoveries  in  the  Common  Pleas  ^  are  very 
similar  to  this  jurisdiction  of  the  Praetors ;  and  what  was  called 
in  jure  cessio  ^^  is  exactly  analogous  to  fine  and  recovery.  This 
was  a  mere  conveyance,  in  the  form  of  a  fictitious  suit,  carried 
on  in  the  presence  of  the  praetor,  with  nearly  all  the  formalities 
which  accompanied  a  real  suit 
Ulti-  The  jurisdiction  which  I  have  attempted  to  describe,  and 

nUio  ^r^    ^^^  division  of  the  judicial  powers  in  certain  cases  between  the 
proceeding  court  above  and  an  occasional  temporary  tribunal,  seems  to  have 
ftem^nnC'  ^^>^^  altered  about  the  end  of  the  third  century.     It  was  in 
venal.        force  in  the  time  of  Gains :  but  in  the  time  of  Justinian  the  old 
judicial  establishments  had  been  completely  altered.     It  is  for 
that  reason  asserted  in  the  Institutes  fiodie  omnia  judicia  sunt 
extra  ordinem.     The  cognisance  of  the  suit  from  its  institution 
to  its  completion  was  then  wholly  had  by  a  single  judge,  and 
the  original  practice,  which  seems  to  have  been  generally  culopted, 
of  dividing  the  judicial  power  in  the  imamfier  abone  mentioned, 
was  dropped. 


The  only  dose  resemblance  between  Roman  and  English  Equity 
appears  to  be  this :  that  under  each  system  the  law  corrected  or 
abrogated  by  the  so-called  equity  law  is  allowed  to  exist  in  form. 

Another  resemblance :  that  Roman  and  English  Equity  has  been 
formed  to  some  extent  by  analogy  on  the  law  to  which  it  is  contrasted : 
the  one  by  analogy  to  jus  civUe  (suhse^Uur  jus  civile) ;  the  other,  to 
Common  Law  (seguitur  legem).  Of  course  they  must  have  deviated ; 
but  analogy  was  observed  to  some  considerable  extent.  This,  how- 
ever, is  not  a  proof  of  resemblance,  since  much  of  every  body  of 
innovating  law  is  formed  by  the  same  analogy. 

80  Xa  instance  of  modem  procedure  '^  Gail  Comm.  iu  §  22. 

bearinff  probably  a  still  closer  analogy  lUs  maneivi  were  alienable  by  Hanoi- 

to  the  interposition  of  judicial  authority  nation  (a  fictitious  sale) ;  injure  cessio  (a 

mentioned  in  the  text,  is  furnished  by  nctitious  suit) ;  or  (if  corporeal)  by  usu- 

bonds  and  contracts  bearing  a  clause  of  capion  working  upon  simple  tradition, 

registration  for  execution,  according  to  — Marginai  note  in  Oaius. 
the  Scotch  practice. — R.  C. 
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LECTURE   XXXV. 

LEGISLATION    OF   THE   PRiBTORS. 

From  the  judicial  functions  of  the  Proetores  Urbani,  I  proceed  to      Lect. 
that  power  of  direct  legislation  which  they  exercised  (at  first) 
with  the  tacit  consent,  and  (afterwards)  with  the  express  authority 
of  the  sovereign  Boman  People. 

Originally  and  properly,  the  Prsetor  was  merely  a  judge.  The  direct 
It  was  his  business  to  administer  the  Law,  established  by  the  ^^fi^^^^^J® 

'  •'  power  of 

Supreme  Legislature,  in  specific  cases  falling  within  his  juris-  the 

diction.  ^^  ^rigi. 

But  though  it  was  his  business  to  administer  the  law  estab-  nailj  con- 
lished  by  the  supreme  legislature,  the  manner  of  administration,  /vL^^re, 
or  the  mode  of  procedure,  was  left,  in  a  great  measure,  to  his  ^"^  ^^er- 
own  discretion.     Accordingly,  every  Praetor,  on  his  accession  to  tended  to 
the  Prsetorship,  made  and  published   Btdes   of  Procedure  or  SubsUtn- 
Practice :  Bules  to  be  observed,  during  his  continuance  in  office, 
by  those  who  might  happen  to  be  concerned  (as  parties,  or  other- 
wise) in  causes  coining  before  him. 

Such,  originally,  was  the  direct  legislative  power  exercised 
by  the  Praetors.  It  extended  to  procedure  or  practice,  but  not 
to  the  substantive  law  which  it  was  their  business  to  administer. 
It  may  be  likened  to  the  power  of  making  RegtuUB  Praxis  which 
is  not  unfrequently  exercised  by  our  own  Courts  of  Justice. 

But^  in  consequence  of  incessant  changes  in  the  circumstances 
and  opinions  of  the  Boman  community,  corresponding  changes 
in  its  institutions  were  absolutely  necessary.  And,  inasmuch  as 
the  demand  for  innovation  was  slowly  and  imperfectly  supplied 
by  the  supreme  and  regular  legislature,  the  Praetors  ventured 
to  extend  their  direct  legislative  power,  and  to  amend  or  alter 
the  substantive  law  which  properly  it  was  their  office  to  ad- 
minister. 

As  I  have  used  the  expression  substantive  law,  I  may  here 
note  that  this  name  is  applied  by  Mr.  Bentham  to  the  law  which 
the  Courts  are  established  to  administer,  as  opposed  to  the  rules 
according  to  which  the  substantive  law  is  itself  administered. 
These  last,  or  the  rules  of  procedure  or  practice,  he  has  termed 
culjective  law.  These  expressions  appear  at  first  sight  somewhat 
odd ;  but  they  are  closely  analogous  to  the  terms  employed  to 
denote  the  same  two  departments  of  law,  in  a  very  able  report 
presented  to  the  Prussian   Government  in   1811.     What  Mr. 


592 


Law :  Sources  and  Modes, 


Lect.  Bentham  calls  substantive  law,  the  framer  of  the  report  calls 
.'  ^  V  material  law ;  the  adjective  law  of  Mr.  Bentham  he  calls  formal 
law.  The  only  difference  is  that  the  one  writer  draws  his  meta- 
phor from  the  language  of  grammarians,  the  other  from  that  of 
logicians.  The  expressions  of  the  French  law  are  nearly  similar. 
Substantive  law,  or  the  law  which  the  Courts  are  appointed  to 
administer,  is  called  by  the  French  lawyers  U  fonds  du  droit : 
adjective  law,  or  the  rules  according  to  which  the  substantive 
law  is  to  be  administered,  they  call  la  forme.  There  is  really 
nothing  odd  or  eccentric  in  Mr.  Bentham's  phrases.  There  are 
indeed  many  objections  to  them,  and  I  think  that  it  would  be 
better  to  express  the  meaning  by  a  circumlocution;  because 
there  are  many  rules  which  are  not  properly  rules  of  procedure, 
but  which  might  with  equal  propriety  be  called  adjective  law, 
or  formal  law;  such  as  the  formalities  prescribed  by  law  in 
entering  into  contracts. 

I  adopt,  for  the  present,  the  distinction  between  substantive 
and  adjective  law,  although,  as  I  shall  shew  hereafter,  it  cannot 
be  made  the  basis  of  a  just  division. 
Difference  The  Law  introduced  by  the  PrsBtor  (whether  it  consisted  of 

ffeneS^  sitfts^aii^zw  law,  or  of  rules  of  procedure  or  practice)  was  intro- 
and  special  duced  (for  the  most  part)  by  their  general  Edicts,  or  by  their 
Edicts.       g^^^  (simply  so  caUed). 

The  Edicts,  Orders,  or  Precepts,  issued  by  the  Praetors,  were 
of  two  kinds :  general  and  special. 

A  general  Edict  was  made  and  published  by  a  Praetor  in 
his  legislative  capacity.  A  special  Edict  was  made  and  issued 
by  a  Praetor  in  the  exercise  of  his  judicial  functions. 

A  general  edict  consisted  of  a  rule  or  rules,  which  had  no 
specific  relation  to  a  specific  case  or  cases,  but  regarded  indiffer- 
ently all  cases  of  a  given  class  or  classes.  A  special  edict  was 
issued  in  a  specific  cause ;  was  addressed  to  a  person  or  persons 
concerned  in  that  cause,  and  specifically  regarded  the  person  or 
persons  to  whom  it  was  addressed. 

In  short,  a  general  edict  was  a  statute,  or  a  body  of  statute 
law ;  and  was  made  and  published  by  its  author  as  a  subordinate 
legislator.  A  special  edict  was  an  order,  made  in  a  specific 
cause ;  and  was  made  and  issued  by  its  author  as  ajvdge. 

It  appears,  then,  that  the  term  '  Edict '  was  often  applied 
indifferently,  to  the  general  rules  or  orders  which  were  published 
by  the  Praetors  as  legislators,  and  to  the  special  orders  or  com- 
mands which  they  made  and  issued  as  judges.  But  when  the 
Edicts  of  the  Praetors  are  mentioned  without  qualification,  their 
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general  or  legislative  edicts,  and  not  their  particular  or  judicial,      Lect. 
are  commonly  or  always  referred  to  by  the  writer.  .     ^     . 

In  like  manner,  the  jva  edieendi,  which  is  ascribed  to  the 
Praetors,  denotes  their  power  or  right  of  making  general  rules, 
and  not  their  power  or  right  of  making  special  orders  in  the 
exercise  of  their  judicial  functions.  And  so,  ' edicere'  or  'jvs 
edieere'  is  to  legislate  directly:  The  act  oi judging  (or  of  apply- 
ing existing  law  in  specific  causes)  being  denoted  by  the  expres- 
sion 'jus  dicere '  (or  *jtis  decemere '). 

In  the  orations  of  Cicero  against  Verres,  'edicej^e'  and 
'decemere'  are  directly  and  distinctly  opposed  in  the  senses 
which  I  have  now  referred  to.  For  one  of  the  charges  against 
Verres  (who  as  Governor  or  President  of  a  province  was  in- 
vested with  the  jus  edieendi)  is  tlus :  quod  aliter,  atque  ut 
edixerat,  decrevisset : — that  in  the  decrees  or  orders,  which  he 
issued  as  judge,  he  violated  the  rules,  which  he  hcul  established 
in  his  legislative  capacity,  by  his  own  general  edict.  In  like 
manner,  the  general  constitutions  promulged  by  the  Emperors  as 
legislators  (when  opposed  to  the  decrees  which  they  issued  as 
judges  in  the  last  resort)  are  frequently  styled  *  edictcU,* 

Interdicere  (as  well  as  dicere  and  decemere)  is  also  opposed 
to  edicere.  But  an  interdictum  was  a  special  and  judicial  order 
of  a  particular  species.  It  was  a  provisional  or  conditional 
order  made  by  the  Praetor  on  the  ex  parte  statement  of  the 
applicant:  The  party  to  whom  it  was  addressed  having  the 
power  of  shewing  cause  why  the  order  should  not  be  carried 
into  effect  In  shorty  it  was  what  would  be  styled,  in  the 
language  of  our  own  law,  an  injunction  or  mandamus. 

Any  Praetor  might  publish  a  general  edict  at  any  period  Why  the 
during  his  stay  in  ofi&ce.     But,  generally  speaking,  all  the  rules  ^"c^^^f 
or  laws,   which   were  published  by  any   given    Praetor,  were  the  Pne- 
published  or  promulged  immediately  after  his  accession,  and  were  a^ied^^^* 
comprised  in  one  edict,  or  constituted  one  edict.  perpetual. 

The  edict  which  was  published  by  any  given  Praetor,  was 
not  legally  biqding  upon  his  successor  in  the  Praetorship,  and 
only  obtained  as  Law  till  the  end  of  the  year  during  which  he 
himself  continued  in  office.  And,  accordingly,  the  general  edicts 
of  the  Praetors,  or  their  edicts  simply  so  called,  are  styled  by 
Cicero  and  others  '  EdiUa  annual  or  '  leges  annuoe! 

But  though  a  general  edict  was  merely  annual  (or  merely 
obtained  as  Law  while  its  author  continued  in  office),  the  general 
or  legislative  Edicts,  made  and  promulged  by  the  Praetors,  are 
nevertheless  styled  ' perpettcaU     Now  the  epithet  'perpetual' 
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Lect.  (taken  in  its  ordinary  meaning)  is  hardly  applicable  to  a  law  or 
^  \  >  statute  of  a  certain  or  definite  duration.  A  perpettuU  law  or 
statute  (taking  the  terms  in  their  ordinary  meaning)  would  seem 
to  denote  a  law  which  was  intended  to  be  irrevocable,  or  which 
(at  least)  was  intended  to  endure  until  some  competent  authority 
should  abrogate  or  repeal  it. 

Accordingly,  the  epithet  '  perpetual  *  (when  applied  to  the 
legislative  edicts  made  and  published  by  the  Praetor)  indicates 
their  generality,  and  not  their  duration.  When  thus  applied, 
the  epithet  'perpetual '  is  opposed  to  *  occasional^  and  is  used  to 
distinguish  the  general  edicts  of  the  Praetors  from  the  special 
edicts  or  orders  which  they  issued  in  their  judicial  capacity. 

And  (taking  the  epithet '  perpetual '  in  this  meaning)  it  was 
justly  applicable  to  these  general  or  legislative  edicts,  although 
their  duration  was  definite  or  certain.  For  a  special  or  judicial 
edict  was  issued  in  a  given  cause :  was  restricted  to  the  cause 
in  which  it  was  issued ;  and  expired  with  the  specific  exigency 
which  it  was  intended  to  meet  It  was  an  occasional  order 
concerning  a  particular  case,  and  not  extending  generally  to 
cases  of  a  class.  In  the  language  of  the  Boman  Law,  it  was 
made  and  issued  'pro  re  nald*  (or  'prout  res  inddit'). 

But  an  edict  issued  by  a  Praetor,  as  exercising  his  legislative 
powers,  consisted  of  general  Rules.  It  was  neither  provoked  by 
a  specific  occasion,  nor  did  it  expire  with  any  of  the  specific 
occasions  on  which  its  general  provisions  were  actually  applied. 
It  was  intended  to  apply  to  entire  classes  of  cases ;  and  was 
applicable  to  every  case  belonging  to  any  of  those  classes,  so 
long  as  the  Praetor  by  whom  it  was  promulged  should  occupy 
his  office.  In  the  language  of  the  Boman  Law,  it  was  made 
and  issued,  'non  prout  res  incidit,  sed  jurisdictionis  perpetuce, 
caus&.'  It  was  not  provoked  by  a  specific  incident  or  occasion ; 
but  was  intended  to  serve  as  a  guide  to  all  who  might  be  con- 
cerned in  causes,  so  long  as  the  Praetor  who  issued  or  promulged 
it  should  continue  to  exercise  the  jurisdiction  annexed  to  his 
office. 

The  epithet  'perpettuU*  when  applied  to  the  Edict  of  a 
Praetor,  is  therefore  synonymous  with  'general'  (as  opposed  to 
'  specific '  or  *  occasional ').  It  denotes  that  the  Edict  consisted 
of  general  provisions ;  and  not  that  it  was  calculated  to  endure 
in  perpetuum,  or  imtil  it  should  be  abrogated  or  repealed  by  a 
supreme  or  subordinate  legislature.  As  opposed  to  general  and 
legislative  edicts,  special  and  judicial  edicts  are  frequently  styled 
repentina :  An  epithet  which  does  not  denote  that  they  were 
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issued  in  haste,  but  that  they  were  made  on  the  spur  of  a  specific      Li^^cr. 
or  particular  occasion.  ^     ^     > 

The  Ptsetorian  Edict,  which  was  in  force  at  any  given  period,  Edictum 
was  properly  the  edict  of  the  Pr«tor  who  then  occupied  the  ^^^fl, 
Prsetorship.  For  the  edict  which  was  promulged  by  any  given  the  Edict 
Praetor,  expired  with  the  year  during  which  he  stayed  in  the  p^tor  or 
office,  and  yielded  to  a  similar  edict  promulged  by  his  immediate  Pwetore. 
successor. 

But  though  the  edict  of  every  foregoing  Praetor  was  super- 
seded by  the  edict  of  his  immediate  successor  in  the  office,  every 
succeeding  Prsetor  inserted  in  his  own  edict,  aU  such  rules  and 
provisions,  contained  in  the  edict  of  his  predecessor,  as  had 
found  favour  with  the  public  at  large,  or  had  met  with  the 
approbation  of  the  classes  who  influenced  the  community. 
fZ  as  the  legislative  power  of  the  Pr«tors  was  derived  from 
the  tacit  consent  of  the  sovereign  people,  its  exercise  was 
inevitably  determined  by  general  opinion. 

Such  being  the  case,  the  edict  promulged  by  every  succeed- 
ing Prsetor  was  a  simple  or  modified  copy  of  the  edict  promulged 
by  his  predecessor.  He  simply  rqpublished  the  edict  which  his 
immediate  predecessor  had  issued,  or  else  he  republished  it  with 
such  omissions  and  additions  as  were  demanded  by  general 
opinion  or  suggested  by  general  expediency.  If  he  simply  copied 
the  edict  which  the  foregoing  Praetor  had  promulged,  the  edict 
promulged  by  himself  was  simply  transkUiticms,  or  tralatUimis. 
in  other  words,  it  merely  consisted  of  rules  and  provisions, 
which  he  translated  (transferred  or  adopted)  from  the  edict  of 
lus  immediate  predecessor. 

If  he  copied  the  edict  of  his  predecessor  with  certain 
modifications,  the  edict  promulged  by  himseK  was  partly  Edictum 
trakUitium,  and  partly  Edictum  Tuywmi,  So  far  as  it  consisted 
of  provisions  taken  from  the  edict  of  his  predecessor,  it  was 
Edictum  tralatitium.  So  far  as  it  consisted  of  provisions  devised 
and  introduced  by  himself,  it  was  not  Edictum  tralatitiumy  but 
Edictum  novum. 

It  rarely  happened  that  the  general  edict  of  a  Praetor  was 
purely  trakUiticms.  For  incessant  changes  in  the  position  and 
opinions  of  the  community  created  an  incessant  demand  for 
corresponding  changes  in  its  law.  And  since  this  continued 
demand  was  slowly  and  imperfectly  satisfied  by  the  supreme 
and  ordinary  legislature,  the  Praetors  were  provoked  to  supply 
the  demand  by  a  continued  though  cautious  exercise  of  their 
legislative  powers. 
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Lect.  It  is  remarkable  that  all  the  edicts  of  all  the  successive 

.  .    Prsetors  -are  frequently  considered  as   constituting  (me  Edict. 


They  are  frequently  styled  (in  the  singular  number)  '  tht  Edict ; ' 
'  ih^  Praetorian  Edict ;'  or  '  iht  Edict  of  the  Praetors  or  Praetor.' 
The  process  of  translation  or  transference  which  I  have  attempted 
to  describe,  explains  this  form  of  expression. 

With  reference  to  its  promulgation^  the  general  Edict,  which 
was  in  force  at  any  given  period,  was  the  edict  of  the  Praetor 
who  then  occupied  the  Praetorship.  But  with  reference  to  its 
contents,  or  to  the  rules  of  which  it  consisted,  it  was  partly  the 
production  of  the  Praetor  who  then  occupied  the  Praetorship,  and 
partly  the  production  of  his  various  predecessors  in  the  office. 
For  much  of  the  edict  promulged  by  every  Praetor,  was  translated 
into  the  edict  promulged  by  his  immediate  follower.  With 
reference,  therefore,  to  their  contents  (though  not  with  reference 
to  their  promulgation),  the  series  of  edicts,  issued  by  a  series  of 
Praetors,  constituted  an  indivisible  whole,  or  formed  a  continuous 
chain.  Although  the  edict  for  the  time  being  had  been  pro- 
mulged by  the  actual  Praetor,  his  predecessors  as  well  as  himself, 
had  lent  a  hand  to  the  formation  of  its  provisions. 

And  here  I  may  remark,  that,  after  the  Praetors  had  legislated 
through  a  long  tract  of  time,  the  general  Edict  of  the  Praetor  for 
the  time  being  naturally  consisted  (for  the  most  part)  of  deriva- 
tive or  translatitious  rules.  For  as  the  legislative  power  of  the 
Praetor  was  commonly  exercised  discreetly,  the  rules,  introduced 
originally  by  the  Praetor,  for  the  time  being,  were  comparatively 
few  and  unimportant.  They  bore  a  small  and  insignificant 
proportion  to  those  provisions  of  his  predecessors  which  were 
also  a  part  of  his  edict,  and  which  had  accumulated  through  a 
series  of  ages. 
The  'jus  The   aggregate   of  rules,  which  had  been  introduced  by 

P™*?!1-    successive  edicts,  and  which  were  embodied  in  the  edict  obtain- 

lam   was  ' 

formed  by  ing  for  the  time  being,  formed  or  constituted,  at  any  given 
of t^*^  period,  the  portion  of  the  Roman  Law  which  was  styled  'Jus 
Prsetora.      Prcstorium.* 

A  part  of  the  Boman  Law  (like  much  of  the  Law  of  England) 
was  made  by  judicial  decisions  on  specific  or  particular  cases. 
Decided  c£ises,  serving  as  precedents,  formed  a  portion  of  the 
Boman,  as  well  as  of  our  own  system.  In  the  language  of  the 
Boman  Law,  as  well  as  in  the  language  of  the  English,  such 
decided  cases  are  frequently  ccUled  precedents : — *  prcepcdicia.' 
More  commonly,  however,  such  decided  c£ises  are  styled  'res 
judicatce  :*  And  their  influence  (as  precedents)  upon  suhseqtunt 
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judicial  decisions,  is  styled  '  auctcyntd^  rerum  perpetiw  similiter      Leot. 
judicatanun.'  . 

Now  as  most  civil  cases  fell  within  the  jurisdiction  of  the 
Praetor,  most  of  the  civil  law,  which  was  formed  by  judicial 
decisions,  migJU  have  been  styled  with  propriety  '  praetorian  law.' 
Where  the  Praetor  decided  without  an  arbiter  or  judex,  the 
questions  of  law  which  happened  to  arise  in  the  cause  were  of 
course  determined  by  himself.  And  where  he  remitted  the 
cause  to  a  fudex  or  arbiter,  the  questions  of  law,  which  the 
farmtUa  happened  to  involve,  were  probably  decided  in  effect  by 
the  Court  above,  and  not  by  the  secondary  or  subordinate 
tribunal.  The  fudex  probably  took  the  opinion  of  the  Court 
above  on  the  point  of  law,  and  decided  accordingly.  I  have 
not  been  able  to  discover,  whether  it  was  incumberU  on  the  jvdex 
to  take  the  Law  from  the  Praetor,  and  whether  the  latter  could 
grant  a  new  trial  in  case  the  fudex  or  arbiter  decided  against  the 
law,  but  it  is  probable  that,  in  practice,  such  a  miscarriage  in 
fudieio  seldom  occurred. 

But  though  most  of  the  law,  formed  by  judicial  decisions, 
was  made  by  the  Praetors  (as  judges),  and  might  have  been  ^yled 
'  praetorian,'  the  term  'fu$  jyrcetorium '  was  exclusively  applied 
to  the  law  which  they  made  by  their  general  edicts  in  the  way 
of  direct  legislation. 

This  is  a  fact  which  I  cannot  account  for  satisfactorily ;  but 
which  (perhaps)  may  be  explained  in  the  following  manner. 

Though  part  of  the  Roman  Law  was  formed  by  judicial 
decisions,  that  part  of  it  which  was  so  formed  bore  an  insignificant 
proportion  to  the  rest  of  the  system.  Demand  for  law  of  the 
kind  was  superseded,  in  a  great  measure,  by  the  law  which  the 
Praetors  introduced  in  the  exercise  of  their  legislative  powera 
And  since  the  law  which  they  introduced  through  the  medium 
of  their  general  edicts,  eclipsed  the  law  which  they  established 
by  their  decisions  on  specific  cases,  general  attention  was  fixed 
on  the  former,  whilst  the  existence  of  the  latter  was  generally 
forgotten.  The  former  being  conspiciums,  and  being  conspicucmdy 
the  work  of  the  Praetors,  it  obtained  exclusively  the  name  oifus 
prcetarium,  although  the  name  might  with  equal  propriety  have 
been  extended  to  the  latter. 

The  fu8  ediceridi  (or  the  power  of  legislating  directly  by  The  jus 
general  edicts  or  statutes)  was  not  confined  to  the  PraUores  ^^^^f^ 
Urbani.     It  was  exercised  by  every  magistrate  of  a  superior  or  the  jus  ho- 
elevated  rank,  with  reference  to  such  matters  as  fell  within  his  **^^^"^^- 
jurisdiction.     It  was  exercised  by  the  high  priests  or  Pontifices 
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Tocudmi.  It  was  exercised  by  the  EdiUs,  or  the  surveyors  and 
curators  of  public  buildings,  roads,  and  markets.  With  reference 
to  cases  arising  in  Italy,  between  provincials  and  provincials,  or 
between  provincials  and  Boman  citizens,  it  was  exercised  by  the 
Prcstores  Peregrini.  In  the  outlying  provinces,  it  was  exercised 
by  the  Proconsuls,  and  other  Presidents  or  Bulers,  to  whom  the 
government  of  those  provinces  was  committed  by  the  Boman 
People. 

The  rules  which  were  established  by  the  general  edicts  of 
the  magistrates  who  enjoyed  the  jus  edicendi,  were  often  con- 
sidered as  constituting  a  whole,  and  were  styled  (when  considered 
as  a  whole)  the  jm  fumorarium.  For,  as  every  office  of  an 
elevated  character  honoured  or  distinguished  the  person  by  whom 
it  was  occupied,  every  office  of  the  kind  was  styled  'honos' 
And  since  the  magistrates  who  enjoyed  and  exercised  the  power 
of  promulging  general  edicts,  enjoyed  it  by  virtue  of  their  Jumores, 
or  of  the  elevated  offices  which  they  filled,  the  law  which  they 
created  by  their  general  edictswas  naturally  styled  jus  hmorariumi. 

Hence  it  follows,  that  the  jus  proetorium  was  merely  a  por- 
tion of  the  jus  JumorariumL  But  as  no  other  portion  of  the  jus 
honorarium  was  equal  in  extent  and  importance  to  the  jus 
prtxtorium,  the  term  jus  honorarium  is  frequently  restricted  to 
the  latter. 

'  Prsetores  (says  Pomponius)  edicta  proponebant :  quse  edicta 
prsetorum  jus  honorarium  constituerunt.  Honorarium  dicitur, 
quod  ab  honore  prsetoris  venerat' 

'Jus  prsetorium  (says  Papinian)  et  honorarium  dicitur:  ad 
honorem  praetorum  {or  ex  honore  prsetorum)  sic  nominatum.' 


Materials  The  jus  prcetorium  (or  the  law  which  the  prastores  urbani 

which  the    introduced  by  their  general  edicts)  seems  to  have  been  made  by 
jusprceUh    thosc  distingmshcd  magistrates  out  of  the  following  materials, 
formed.  ^™^  0  They  gave  the  force  of  Law  (through  the  medium  of 

their  general  edicts)  to  various  customary  or  merely  moral  rules 
which  had  obtained  generally  amongst  the  Boman  people. 

Secondly:)  They  imported  into  the  Boman  Law  (through 
the  medivmi  of  their  general  edicts)  much  of  that  jus  gentium, 
or  that  eequal  or  common  Law,  which  had  been  formed  by 
the  JProetores  Peregrini,  and  by  the  Presidents  of  the  outlying 
provinces. 

Thirdly :)  So  far  as  the  opinion  of  the  Boman  public  invited 
or  permitted  such  changes,  they  supplied  the  defects  of  the  jus 
civile,  or  proper  Boman  Law,  and  even  abolished  portions  of  it. 
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agreeably  to  their  own  notions  of  public  or  general  utility. —      Lect. 
'Jus  PMetorium  est  (sajrs  Papinian)  quod  pwetores  (supplendi    .^   ^     . 
vel  corrigendi  juris  civilis  gratiS.)  introduxerunt,  2?rqp^er  utilitatem 

Inasmuch  as  the  body  of  law,  formed  by  the  PrtBtores  Urbaniy  The  term 
was  partly  derived  from  the  Jus  gentium,  and  was  partly  fashioned  ^^^ 
upon  Utility  (as  conceived  by  the  Praetors  and  the  public),  it  =  utmtas, 
was  naturally  styled  the  Equity  of  the  Praetors,  or  was  said  to  approviwi 
be  founded  by  the  Prs^rs  upon  equitable  grounds  or  principles,  pnnciple 
For  (as  I  remarked  in  a  former  Lecture)  the  jus  gentium  was  tiouF^Jus- 
styled  jus  cequum,  whilst  general  utility  (or  principles  of  legislation  ^^*<*» ." 
supposed  to  accord  with  it)  was  often  styled  '  .£quitas.'  utuuas,  or 

It  is  said  in  a  passage  of  the  Digests  (referring  to  a  certain  °^«;»P- 
rule  of  the  jus  prastonum)  *  hoc  cequitas  suggerit  etsi  jure  deficia-  principle, 
mur :'  That  is  to  say,  the  rule  was  commended  by  general  utility  ^^' 
(or  equity),  although  it  was  not  recognised  by  that  portion  of 
the  Roman  Law  which  was  opposed  to  the  jus  prcetorium  by  the 
name  of  'jus  civile*     Though  that  which  conforms  to  the  jus 
prcBtorium  is  commonly  styled  ce^um,  it  is  frequently  styled 
*justum*     That  which  does  not  conform  to  the  jus  prastorium, 
is  commonly  styled  ' iniquum'  and  not  unfrequently,  * injvstum.* 

Inasmuch  as  the  jus  prcetorium   grew  gradually,  or  was  JusPras- 
formed  by  successive  edicts  of  many  successive  Praetors,  it  was  i^o^dlte" 
not  a  formal  system  or  digested  body  of  law,  but  an  incondite  Y^v  of 
collection  or  heap  of  single  and  insulated  rules.     No  Praetor  ,^1^,^ 
thought  of  legislating  systematically:  Nor  would  his  stay  in 
ofiBce  have  allowed  him  to  legislate  systematically,  although  the 
opinion  of  the  public  had  favoured  the  attempt,  and  the  supreme 
or  regular  legislator  had  inclined  to  acquiesce  in  it.     When  the 
Praetor  for  the  time  being  was  struck  by  a  partictdar  defect  in 
the  existing  law,  and  when  the  general  opinion  invited  or  pro- 
voked him  to  supply  it,  he  cured  that  particular  defect  by  a 
particular   provision.      And  if   he   thought    a  particular  rule 
iniquum  or  mischievous,  and  general  opinion  favoured  or  de- 
manded its  abolition,  he  inserted  a  clause  in  his  edict  abolishing 
the  specific  mischief. 

It  is  also  remarkable,  that  even  the  substantive  law  intro-  Implica- 
duced  by  the  Edicts  of  the  Praetors,  wore  a  practical  shape  or  gubiton- 
was  implicated  with  procedure.  ^i^®  1?^» 

If  the  Praetor  gave  a  right  unknown  to  the  jus  civile,  he  did  particular, 
not  give  that  right  explicitly  and  directly.  He  promised  or  ofsubstan- 
declared,  through  the  medium  of  his  general  edict,  that,  in  case  torian  law, 
any  party  shoxdd  be  placed  in  a  certain  position,  he,  the  Praetor,  ^^JJ"'' 
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Lbct.  would  give  him  an  action,  or  would  entertain  an  action  if  he 
V  should  think  fit  to  bring  one.     K  the  Praetor  abolished  a  rule 

which  was  parcel  of  the  j'u»  civile,  he  did  not  abolish  or  repeal 
it  formally  and  expUcitly.  He  promised  or  declared,  through 
the  medium  of  his  general  edict,  that  in  case  an  attempt  should 
be  made  to  enforce  the  rule  by  action,  he  would  empower  or 
permit  the  defendant  to  excqft  to  the  plaintifiTs  action,  or  to 
defeat  the  plaintifiTs  action,  by  demurrer  or  plea.  For  example ; 
Many  conventions  or  pacts,  which  were  void  jure  civili,  were 
rendered  legally  binding  by  the  Edicts  of  the  Prsetors.  But 
when  a  Praetor  (through  the  medium  of  his  general  edict)  gave 
validity  to  a  convention  which  was  void  jure  dvUi,  he  did  not 
determine  formally  the  rights  and  obligations  of  the  parties. 
He  merely  indicated  the  fiction  which  he  would  give  to  the  pro- 
misee, in  case  the  promisor  should  neglect  or  refuse  performance. 

Again :  According  to  HiQJtts  civile,  a  party  obliged  (by  con- 
tract or  otherwise)  was  not  freed  from  the  performance  of  the 
obligation  by  a  simple  promise  on  the  part  of  the  obligee,  not  to 
enforce  it  by  action.  According  to  the  jtis  civile,  the  obligor  was 
not  freed  from  performance  without  a  formal  release  (styled 
acceptUaiio)  executed  by  the  obligee. 

Now  the  Praetors  determined,  by  their  general  edicts,  that 
the  obligation  should  be  extinguished,  in  case  the  obligee  merely 
promised  that  he  would  not  require  performance.  But  instead 
of  abolishing  the  old  law  explicitly  and  directly,  the  Praetors 
gave  to  the  obligor  an  eocception  founded  on  the  promise.  Instead 
of  declaring  explicitly  that  the  obligee  had  no  rights  they  left 
him  (in  appearance)  his  right  of  action,  but  empowered  the 
obligor  to  defeat  that  apparent  right  by  a  defence  bottomed  in 
Equity  (or  in  the  jus  prcetorium). 

This  obscure  and  absurd  mode  of  abrogating  law  has  also 
been  pursued  by  our  own  Chancellors.  Where  a  common-law 
rule  is  superseded  by  a  rule  of  equity,  it  is  left  to  appearance 
unabrogated  and  untouched.  But  in  case  an  attempt  be  made 
to  enforce  it  by  action,  the  plaintiff  is  restrained  by  the 
Chancellor  from  pursuing  his  empty  right. 

The  only  difference  between  the  cases  arises  from  this : 

In  Bome,  there  was  no  distinct  tribunal  affecting  to  admin- 
ister a  distinct  system  of  Law  under  the  name  of  Equity. 
Consequently,  the  equitable  defence  was  submitted  to  the  Praetor 
himself,  or  to  the  very  tribunal  in  which  the  action  was  brought 

In  England,  there  is  a  distinct  Court  affecting  to  administer 
a  distinct  system  of  Law  under  the  name  of  Equity.     Conse- 
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quently,  the  action  is  brought  before. oisi^  Court,  and  the  defence      Lect. 
(in  the  shape  of  a  suit)  is  submitted  tp  another.     The  action  is    . 
brought  in  a  conmion-law  Court,  and  in  that  Court  the  action  is 
not  to  be  resisted.^^     But  the  Chancellor  (on  the  •'application  of 
the  defendant)  issues  an  order,  restraining  the  plaintiff  at  Law 
from  pursuing  his  legal  demand. 

In  Home,  there  was  (/m  suit.     The  plaintiflf  presented  his  '  •; '  -  \ 
demand  (founded  on  the /z^  cimZe)  to  the  Prsetor;    and  the       *  ^ ,. 
defendant  submitted  his  defence  (foimded  on  the  jva  ptixtorium) 
to  the  same  tribunal 

In  England,  there  are  two  suits.  The  plaintiff  brings  his 
action  before  a  Common-law  Court :  and  the  defendant  institutes 
a  suit  before  a  Court  of  Equity,  for  the  purpose  of  obtainiog  an 
order  to  stay  the  proceedings  of  his  adversary.  In  England, 
the  mess  of  complication  and  absurdity  is  somewhat  thicker 
than  it  was  in  ancient -Home. 

To  revert  to  the  subject  from  which  I  have  digressed  for  a 
moment :  Wherever  the  Praetor,  by  his  edict,  gave  a  right,  he 
did  not  give  the  right  directly  and  explicitly.  He  merely  pro- 
mised a  certain  remedy,  in  case  the  right,  which  he  gave  in 
effect,  should  be  violated  or  disturbed.  And  the  nature  of  the 
right  which  he  thus  virtually  created,  was  implied  (or  described 
implicitly)  in  his  description  of  the  remedial  process. 

Before  I  quit  this  subject,  I  will  advert  to  two  peculiarities  Actiones 
of  the  Boman  Law  language  which  are  extremely  perplexing.        ^n  factum. 

The  actions  (or  rights  of  action)  created  by  the  Praetorian 
Edict,  are  frequently  styled  utiles. 

It  commonly  or  often  happened,  that  actions  given  by  the 
jus  prcetorium  were  analogous  to  actions  given  by  the  jus  civile. 
Or  (speaking  more  accurately)  a  case  wherein  the  Praetor  gave 
an  action,  was  often  analogous  to  a  case  wherein  an  action  had 

"  According  to  the  letter  of  our  selves  to  effect  the  purpose  which  the 
statute  law  this  is  no  longer  precisely  promoters  of  the  statute  may  be  con- 
*  the  case.  But  the  provisions  for  con-  jectured  to  have  had  in  view.  If  it  be 
ferring  an  equitable  jurisdiction  on  the  wished  effectually  to  invest  the  Common 
Common  Law  Courts,  contained  in  the  Law  Courts  with  jurisdiction  now  pro- 
Common  Law  Procedure  Act,  1854,  have  perly  belonging  to  Courts  of  Equity,  or 
proved,  especially  in  relation  to  equitable  vice  versd,  the  Court  on  which  the  new 
defences,  of  little  practical  value.  jurisdiction  is  confeired  must  be  in- 
This  &ilure  has  been  owin^  partly  to  vested,  in  relation  to  the  subject-matter, 
the  extreme  pressure  of  public  business  with  the  whole  powers  of  the  Court 
on  our  Common  Law  Courts,  and  the  already  having  jurisdiction.  This  is 
consequent  reluctance  of  the  judges  to  the  mode  adopted  in  the  Acts  conferriDg 
give  a  liberal  interpretation  to  their  an  equitable  jurisdiction  on  the  County 
new  jurisdiction.  But  it  is  also  due  to  Courts  ;  and  the  successful  operation  of 
the  inadequacy  of  the  enactments  them-  these  Acts  is  now  beyond  doubt. — R.  C. 


•    • 
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Lect.      been  given  by  the  jva  cH^ifk^  .  Although  the  case  for  which  the 

V   \     ^    Praetor  provided,  f ejl  >iqt  Vi^i^  the  provision  of  the  jus  civile,  it 

fell  within  the*pna(3i^e*upon  which  that  provision  was  founded. 

Hence  th^  ng^tV)f  action  given  by  the  Pwetor  was  given  by 

way  Qf*q7SU6§y :  by  way  of  analogy  to  a  right  of  action  which 

^.  -.hfiCi  already  been  given  by  thejtbs  civile.     And,  being  given  by 

•     ^    #  • 

.•\  •;•'.,  ^vuy  of  analogy,  the  action  given  by  the  Praetor  was  styled 
utUis.  For  the  term  utilis  (as  taken  in  this  sense)  is  not 
derived  from  tUi  the  verb,  but  is  related  to  lUi  the  adverb.  The 
Praetor  gave  the  action,  a^  he  would  have  given  it,  if  the  case, 
submitted  by  the  applicant,  had  fallen  within  the  provision  of 
the  jus  civile.  An  actio  utilis  (as  thus  understood)  may  be 
likened  to  an  action  on  the  Case,  For  an  action  on  the  case  (or 
an  action  of  trespass  on  the  case)  was  originally  an  action 
founded  on  a  writ  issued  in  consimili  casu :  that  is  to  say,  in  a 
case  analogous  to  a  case  for  which  the  ancient  law  had  already 
provided. 

In  the  language  of  the  Soman  Law,  tUilis  is  often  synony- 
mous with  'legally  valid  or  operative.*  But,  as  applied  to 
praetorian  actions,  it  seems  to  be  synonymous  with  '  analogous.' 
For,  since  many  praetorian  actions  were  really  analogous  to 
actions  given  by  the  jus  civile,  praetorian  actions  were  styled 
utiles,  even  in  cases  where  no  such  analogy  obtained. 

Actions  given  by  the  Edicts  of  the  Praetors  are  also  fre- 
quently styled  'actiones  in  factum,'  or  'actiones  in  factum 
concept.'  A  form  of  expression  which  seems  to  have  arisen 
from  a  peculiarity  in  the  form  of  procedure.  Where  an  action 
was  founded  on  the^t^  civile,  it  would  seem  that  the  plaintiff 
not  only  stated  his  case,  but  alleged  or  quoted  the  law  upon 
which  he  rested  his  demand.  Whence  such  actions  were  styled 
actions  in  jus,  or  actions  in  jus  conceptce.  But  where  an  action 
was  founded  on  the  jus  proetorium,  the  plaintiff  merely  stated 
the  facts  (or  case),  without  adverting  to  the  law  which  gave  him 
a  right  to  sue.  And  since  the  a/ior  merely  detailed  the  facts, 
his  action  was  styled  an  action  in  factum,  or  an  action  in  factum 
concepta.  The  reason  of  this  difference  in  forms  I  am  not  able 
to  explain ;  nor,  perhaps,  is  it  worth  explaining.  But  it  is  of 
importance  that  the  import  of  the  expression  '  action  in  factum ' 
should  be  marked  and  understood.  For,  looking  at  the  shape 
of  the  expression,  it  would  seem  to  denote  an  action  allowed  by 
the  Praetor  arbitrarily,  rather  than  an  action  founded  on  the  jus 
proetorium,  or  on  the  settled  Law  which  the  Praetors  had  intro- 
duced by  their  edicts. 
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Under  the  virtual  sovereignty  of  the  Emperors  or  Princes,     J^JS^ 
the  Praetors  exercised,  at  least  till  the  reign  of  Hadrian,  the    -     ^     ^ 
properly   legislative   powers   which    they    exercised   in   liberd  S^^S!^.°^ 
rqniblicd,  or  during   the  substantial  existence  of  the  popular  torian 
government     But  with  this  diflference :  the^end^of 

Idberd  rqmhlicd,  the    Prsetors   exercised    those    legislative  thepopu- 
powers  by  the  express  or  tacit  authority  of  the  sovereign  Roman  J^^  to"^" 

People  :  the  reign 

After  the  virtual  dissolution  of  the  popular  government,  the  tiniwa" 
Praetors  exercised  those  legislative  powers  by  the  express  or 
tacit  authority  of  the  Emperors  or  Princes,  who  at  first  were 
substantially  though  covertly,  and  at  length  were  substantially 
and  avowedly,  moharchs  or  autocrators  in  the  Boman  World. 

Till  the  reign  of  Hadrian  the  praetorian  law  retained  the  Change 

under 

characters  which  I  have  just  described.      It  was  merely  an  uadrian. 
incondite   mass  of  occasional  and   insulated  rules,  that   had 
grown,  by  a  slow  and  nearly  insensible  aggregation,  through  a 
long  succession  of  ages. 

As  having  been  promulged  by  the  Praetor  for  the  time  being 
(or  as  being  comprised  in  the  edict  in  force  for  the  time  being), 
this  body  of  rules  was  merely  annual,  or  was  merely  calculated 
to  last  during  his  stay  in  the  office.  But  most  of  the  rules 
comprised  in  that  present  edict  had  been  trandated  or  transferred 
from  the  edicts  of  his  predecessora  And  (of  course)  most  of 
them  would  also  be  translated  into  the  edicts  of  his  successors ; 
and  (by  virtue  of  the  republications  which  his  successors  would 
give  to  them)  would  continue  to  constitute  a  large  and  importcmt 
portion  of  the  entire  Boman  Law. 

In  the  reign  of  Hadrian,  the  Jus  Prcetorium,  or  the  Praetorian 
Edict,  underwent  a  considerable  change.  It  was  amended  or 
altered  by  the  jurisconsult  Julian,  and  was  then  promulged,  by 
the  conmiand  of  Hadrian,  in  the  form  of  a  body  of  rules  pro- 
ceeding immediately  from  the  sovereign.  Taking  the  terms 
written  and  unumtten  in  their  juridical  and  improper  meanings, 
the  jus  prastorium  passed  from  the  department  of  umoritten,  into 
the  department  of  vmtten  law. 

As  thus  promulged  by  the  command  of  Hadrian,  the  jus 
prastoriwm  ought  not  to  have  retained  the  nama  For,  as  thus 
promulged  by  the  command  of  Hadrian,  it  was  not  properly  the 
law  of  the  Praetors,  but  was  Law  proceeding  immediately  from 
the  sovereign  legislator :  Just  as  the  excerpts  from  the  writings 
of  jurisconsults,  of  which  Justinian's  Pandects  are  mainly  com- 
posed, are  7U>t  (as  constituting  the  Pandects)  the  production  of 
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Leot.  the  original  writers,  but  are  property  the  production  of  the 
monarch  who  selected,  published,  and  sanctioned  them.  But,  as 
chiefly  consisting  of  rules  which  the  Praetors  had  originally 
introduced,  the  jus  prcetorium  retained  its  original  name,  after 
its  naiure  had  been  changed  by  Hadrian's  promulgation. 

Before  the  change  to  which  I  have  now  adverted,  the 
general  edicts  of  the  Prsetors  were  styled  *perpetiud,'  inasmuch 
as  they  consisted  of  general  and  prospective  rules,  and  were  not 
issued  Sprout  res  incidit'  or  on  the  spur  of  specific  occtisions. 
They  were  styled  *  perpetual ^  as  opposed  to  the  occasUmai  edicts 
which  the  Prsetors  issued  judicially  in  particular  causes. 

But  the  Praetorian  Edict,  as  promulged  by  the  command  of 

Hadrian,  was  styled  'perpetual^  in  another  signification  of  the 

epithet      As   promulged   by   the    command    of  Hadrian,  the 

prsetorian    edict   was   not   edictum  annuum ;    or   it   was   not 

calculated  to  endure  to  the  end  of  a  definite  period,  and  then 

to  cease  as  Law,  unless  it  should  be  rq)ublished.     The  Edict 

amended  by  Julian,  and  promulged  by  Hadrian,  was  calculated 

to  endure  in  perpetuum,  or  until  it  should  be  abrogated  by 

competent  authority. 

ThePraeto-         Whether  the  Praetors  after  this    change   under   Hadrian, 

mn  Liegis-  (continued  to  legislate  directly  (or  to  legislate  by  general  edicts), 

after  the     is  an  agitated  and  doubtful  question.     It  would  rather  appear 

undOT^       that  Hadrian,  in  making  the  change,  intended  (amongst  other 

Hadrian,     objects)  to  obviate  the  necessity  and  demand  for  the  subordinate 

legislation  of  the  magistracy. 

Sources  of  Whether  such  general  edicts  were  or  were  not  issued,  after 

adminis.     ^^  change  under  Hadrian,  it  is  certain  that  the  Prsetors  ceased 
tered  by      to  legislate  directly  in  the  course  of  the  third  century, 
bimals,  -A.t  or  before  the  close  of  the  third    century,  the    direct 

from  Alex-  legislation  of  the  Praetors,  and  also  the  legislation  of  the  Populus, 
Severus  to  Pl^is,  and  Senate,  had  yielded  to  the  avowed  legislation  of  the 
the  acces-    virtual  monarchs  or  autocrators. 

Justinian.  At  or  before  the  close  of  the  third  century,  and  from  thence 

to  the  accession  of  Justinian,  the  living  Boman  Law  or  the 
Boman  Law  administered  and  enforced  by  the  tribunals,  was 
drawn  exclusively  from  the  two  following  sources :  namely,  the 
general  and  special  Constitutions  of  the  Emperors  or  Princes, 
and  the  writings  of  the  jurisconsults  whose  opinions  were 
deemed  authoritative. 

For  though  the  authors  of  those  writings  were  not  properly 
founders  of  law,  their  expositions  of  principles,  and  their  solutions 
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of  specific   cases,  were  equivalent,  in  efifect,  to  statutes    and     J^JSa. 
judicial  decisions ;  since  those  expositions  and  solutions  guided 
the  tribunals,  in  all  the  cases  coming  before  them,  for  which 
the  Constitutions  of  the  Emperors  had  not  provided. 


LECTUEE  XXXVL 

JUS  PRiETORIUM  AND  ENGHSH  EQUITY  COMPARED. 

Havino  sketched  the  history  of  the  Praetorian  Edict  to  the      i^^cr. 

XXXVI 

accession  and  reign  of  Justinian,  I  will  note  the  eflFect  of  its    ^     ^     m 
structure  on  the  arrangement  of  his  Code  and  Pandects,  before  I 
examine  the  opinions  concerning  the  nature  of  Equity  to  which 
I  alluded  in  my  last  discourse. 

The  Eoman  Law,  as  it  was  left  by  Justinian,  lies  mainly  in 
his  Code  and  Pandects:  it  having  been  the  intention  of  their 
imperial  projector,  that  they  should  comprise  the  whole  of  the 
Soman  Law  to  obtain  thereafter  in  the  Empire. 

His  Institutes  are  properly  a  hornbook  for  the  instruction 
or  institution  of  students;  though,  since  its  publication  was 
subsequent  to  the  publications  of  the  Code  and  Pandects,  this 
properly  institutional  treatise  was  regarded  as  a  source  of  law,  in 
so  far  as  it  conflicted  with  those  two  compilations,  or  in  so  far 
as  it  was  concerned  with  matters  for  which  those  two  compila- 
tions had  not  provided. 

The  publications  of  his  Code,  Pandects  and  Institutes,  com- 
pleted the  design  of  the  imperial  reformer.  His  Novels,  or  new 
Constitutions,  were  published  subsequently;  and  are  merely 
partial  supplements,  or  partial  correctives,  to  the  three  compila- 
tions embraced  by  his  original  project. 

His  Code  and  Pandects  are  digests  of  Soman  Law  in  force  Matter  of 
at  the  time  of  thdr  conception:  His  Code  being  a  compilation  of  an^Pi^** 
imperial  constitutions  issued  by  his  predecessors  and  himself;  dects. 
and  his  Pandects  or  Digests  being  a  compilation  of  excerpts 
from  the  writings  of  the  jurisconsults   whose  opinions   were 
deemed  authoritative. 

There  are,  indeed,  in  these  two  compilations  (though  com- 
posed of  imperial  constitutions  and  excerpts  from  writings  by 
jurisconsults)  numerous  traces  of  laws  established  by  the  Popvlv^ 
and  PUbs,  of  Consults  emanating  from  the  Senate,  and  of  general 
Edicts  issued  by  the  Praetors.  For  laws  of  the  populus  and 
plebs,  consults  of  the  senate,  and  general  edicts  of  the  praetors, 

VOL.  II.  H 
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Lect.      axe  referred  or  alluded  to  in  many  of  the  constitutions  and 
.  >    excerpts  of  which  these  two  compilations  properly  consist. 

The  maUtr^  therefore,  of  his  Code  and  Pandects,  may  be 
conceived  and  described  in  the  following  manner : 

Hifl  Code  is  composed  partly  of  edictal  or  general  constitu- 
tions :  that  is  to  say,  statutes  made  and  promulged  by  Boman 
Emperors  or  Princes,  in  their  quality  of  sovereign  legislators. 
But  it  also  is  composed  partly  of  special  constitutions ;  that  is 
to  say,  judicial  decretes  (and  orders  analogous  to  decretes)  issued 
by  Soman  Emperors  in  their  quality  of  sovereign  administrators. 

His  Pandects  are  composed  entirely,  or  almost  entirely,  of 
excerpts  from  writings  by  jurisconsults.  Some  of  these  excerpts 
are  analogous  and  equivalent  to  statutes :  being  didactic  exposi- 
tions, in  general  or  abstract  terms,  of  laws  or  principles  of  law. 
Others  are  mere  resolutions  of  specific  or  particular  questions, 
and  therefore  are  analogous  and  equivalent  to  judicial  decisions. 
— ^Nay,  as  having  been  adopted  and  promulged  by  Justinian 
(who  was  sovereign  in  the  Boman  World),  these  general  exposi- 
tions and  particular  resolutions  are  properly  statutes  and  judicial 
decisions;  although  those  characters  cannot  be  properly  attributed 
to  them  as  being  the  productions  of  their  original  authors. 

Each,  therefore,  of  these  two  compilations  is  a  compound  of 

statute  and  judiciary  law :  being  partly  a  collection  of  statutes 

proceeding  immediately  from  a  sovereign  legislator,  and  partly  a 

collection  of  judicial  decisions  proceeding  immediately  from  a 

sovereign  judge. 

Anange-  Though  tlie  Code  is  a  collection  of  imperial  constitutions, 

C^e  arfd    ^^^  ^'^  Psndects  are  a  collection  of  excerpts  from  writings  by 

Pandects,    jurisconsults,  the  order  or  arrangement  of  each  of  these  two 

compilations  is  copied  from  the  order  of  the  Perpetual  Edict  : 

that  is  to  say,  the  praetorian  edict  (or  chain  of  preetorian  edicts), 

as  altered  by  the  jurisconsult  Julian,  and  promulged  by  the 

Emperor  Hadrian. 

This  appears  from  the  Commission  (to  adopt  a  modem 
expression),  by  which  Tribonian,  and  certain  associates,  are 
commanded  to  select  excerpts  from  the  writings  of  the  authori- 
tative jurisconstdts,  and  to  place  such  excerpts  in  Pandects  (or 
in  compartments  constructed  for  the  reception  of  them).  For 
in  this  Commission  (which  is  prefixed  to  the  Digests  or  Pandects, 
and  is  styled  Justinian's  Constitution,  '  De  Conceptione  Diges- 
torum')  he  commands  Tribonian  and  his  associates  to  arrange 
the  selected  excerpts,  'tam  secundum  nostri  constitutionem 
codicis,  quam  edicti  perpetui  imitationem.' 
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It  is  probable  that  the  order  of  the  Code  and  Pandects      xibot. 

XXXVI 

imitated  the  order  of  the  Perpetual  Edict,  for  the  following    -     ^     ^ 
reasons  or  causes. 

In  the  first  place :  Neither  the  laws  of  the  Popidus  or  Plebs, 
nor  the  consults  of  the  Senate,  nor  the  constitutions  of  the 
Emperors,  nor  the  judicial  decisions  of  the  subordinate  tribunals, 
had  ever  been  digested  or  even  collected.  Consequently,  The 
order  of  the  Prsetorian  Edict  (which,  though  it  was  a  shapeless 
mass  of  occasional  and  insulated  rules,  was,  at  least,  a  collection 
of  rules)  was  the  only  known  model  for  the  arrangement  of  the 
projected  compilations.  And,  since  Tribonian  and  his  associates 
were  uninventive  and  servile  copiers,  they  naturally  ordered  the 
matter  of  these  compilations  according  to  the  solitary  pattern 
which  the  Edict  presented  to  their  imitation. 

like  the  redactors  of  the  Prussian  and  French  Codes,  they 
miffJU  have  arranged  the  matter  of  these  compilations,  according 
to  the  scientific  or  systematic  method  which  had  been  pursued 
by  most  of  the  Classical  Jurists  who  had  composed  elementary 
treatises  for  the  instruction  of  students.  But  this  scientific 
method  had  never  in  fact  been  observed  by  any  but  institutioTial 
writers.  And  consequently,  although  it  was  followed  by  these 
slavish  imitators  in  the  composition  of  Justinian's  Institutes, 
they  never  thought  of  pursuing  it  in  the  composition  of  those 
larger  compilations  which  were  destined  to  embrace  the  detail  of 
Justinian's  legislation. 

In  the  second  place:  Many  of  the  writings  of  the  juris- 
consults whose  opinions  were  deemed  authoritative,  were  running 
annotations  or  commentaries  on  the  jus  prcetorium.  And  the 
writings  of  these  jurisconsults  at,  and  long  before,  the  accession 
of  Justinian,  were  perpetually  consulted  by  judges  and  practising 
lawyers.  And  this  may  have  been  a  reason  for  arranging  the 
Code  and  Pandects  according  to  the  order  of  the  Praetorian 
Edict  Their  contents  (it  may  have  been  thought)  would  be 
more  accessible  to  judges  and  practising  lawyers,  if  arranged 
according  to  a  method  with  which  they  were  already  familiar. 

As  I  shall  shew  hereafter,  when  I  touch  upon  the  nameless 
absurdities  of  these  clumsy  compilations,  the  compilers  meant 
them  to  contain  the  whole  of  the  law.  Yet  many  of  the  provi- 
sions contained  in  them  must  have  been  unintelligible,  except 
by  referring  to  the  ancient  law  which  they  were  designed  to 
supersede 

Since  the  contents  of  the  Code  and  Pandects  were  arranged 
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according  to  the  order  of  the  Preetorian  Edict,  their  arrangement 
has  as  little  pretension  to  the  name  of  systematic  as  if  it  were 
merely  alphabetical 

Till  the  reign  of  Hadrian,  the  various  rules,  comprised  by 
the  Prsetorian  Edict,  stood  in  the  order  of  the  respective  tim^ 
at  which  they  had  been  introduced  through  a  long  succession  of 
ages.  Nor  does  it  appear  that  Julian,  who  wrought  upon  the 
edict  imder  Hadrian,  did  anything  of  much  importance  towards 
ordering  or  arranging  its  contents.  As  promulged  by  Hadrian, 
the  Edict  of  the  Prsetors  (though  considerably  altered  in  its 
details)  seems  to  have  retained  its  ancient  and  venerable  form 
(or  its  ancient  and  venerated  deformity). 

The  arrangement  of  the  Code  and  Pandects  may  therefore 
be  suggested  by  the  following  comparison : — Let  us  imagine  that 
the  rules  or  principles  which  constitute  the  equity  of  the  Chfui- 
cellors,  stood  in  the  order  of  the  times  at  which  they  were 
respectively  introduced :  That  the  Law  created  by  Acts  of  Par- 
liament were  digested  in  that  order:  That  excerpts  from  the 
decisions  of  our  various  tribunals  (and  the  writings  of  our 
authoritative  lawyers),  were  digested  in  the  same  order :  And 
that  these  two  digests  of  our  statute  and  judiciary  law  were 
passed  and  promulged,  by  an  Act  of  the  Parliament,  as  the  Law 
to  obtain  thereafter  in  England  or  the  United  Kingdom. 

Now  the  imagined  Digest  of  our  statute  law  would  answer 
nearly  to  Justinian's  Code,  I  say  *  nearly.'  For  many  of  the 
imperial  constitutions  of  which  that  chaos  is  composed,  are  not 
edictal  or  gemral  constitutions  (or  statutes  promulged  by  the 
Emperors  in  their  legislative  capacity),  but  are  decrees  issued  by 
the  Emperors  as  judges  in  the  last  resort. 

The  imagined  digest  of  our  judiciary  law  would  correspond 
to  Justinian's  Pandects.  But  with  this  difference:  That  the 
Pandects  consist  of  excerpts  from  the  writings  of  authoritative 
lawyers ;  whilst  the  imagined  digest  in  question  (though  partly 
consisting  of  such  excerpts)  would  principally  consist  of  excerpts 
from  the  judicial  decisions  of  our  tribimals. 

By  many  modem  writers,  the  direct  legislative  power 
exercised  by  the  Prsetors  is  considered  as  usurped.  It  is  sup- 
posed that  the  changes,  which  they  wrought  in  the  Soman  Law, 
were  introduced  per  artes  (or  surreptitiously),  and  were  a  cheat 
upon  the  sovereign  legislature. 

It  is  said,  for  example,  by  Heineccius,  in  his  excellent  Anti- 
quities of  the  Roman  Law : 
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*  Quamvis  vero  Preetores  initio  magistratus  in  legis  jurarent :      Lect. 
revera  tamen  leges  edictis  suis  evertebant  sub  specie  aequitatis.  ^ 

Utebantur  banc  in  rem  variis  artibus,  veluti  fictixmibus  ;  quando,  J^^^^^"^ 
verbi  gratis,  fingebant,  rem  usucaptam,  quae  usucapta  baud  esset,  artea, 
vd  contra,  etc.'*^  Now  fictions  like  tbat  which  Heineccius  here 
cites  (and  all  the  praetorian  fictions  were  equally  palpable),  could 
not  have  deceived  any  one.  The  prsetorian  fictions,  therefore, 
were  not  artes^  nor  was  it  the  purpose  of  their  authors  to  intro- 
duce their  innovations  covertly. 

When,  for  example,  the  Praetor  declared  by  his  edict,  '  that, 
in  certain  cases,  a  thing  acquired  by  usucapion,  would  be  by 
him  considered  as  not  having  been  so  acquired,'  he  abrogated  a 
portion  of  the/t^^  civile  relating  to  usucapion,  as  avowedly  and* 
openly  as  if  he  had  formally  annulled  it  And  all  the  fictions 
by  which  the  Praetors  upset  the  jils  civile,  were  just  as  palpable 
as  that  to  which  I  now  have  adverted.  They  commonly  consisted 
in  feigning  or  assuming,  '  that  something  which  obviously  vms, 
was  not ;  or  that  something  which  obviously  was  not,  was,*  It 
is  ridiculous  to  suppose  that  such  fictions  could  deceive,  or 
were  intended  to  deceive.  Nay,  the  very  writers  who  reproach 
the  Praetors  with  their  artes,  laugh  at  the  grossness  of  the  so- 
called  lies,  with  which  (as  they  imagine)  the  Praetors  accom- 
plished their  unholy  purposes. 

And  the  remark  which  I  now  have  made,  will  apply  to  the 
fictions  through  which  our  own  tribunals  have  abrogated  certain 
portions  of  the  statute  law.  Can  it  be  conceited  for  a  moment, 
by  any  reasonable  person,  that  fines  and  recoveries  (for  example) 
ever  deceived  anybody,  or  were  intended  to  deceive  ?  that  the 
authors  of  these  absurdities  hoped  to  impose  upon  the  nobility 
whose  great  estates  they  were  trying  to  break  down  ?  or  that 
heirs  in  tail,  or  remaindermen  and  reversioners,  were  trepanned 
out  of  their  interests  by  that  ridiculous  juggling  ?  Such  a  con- 
ceit is  really  more  absurd  than  the  foolery  to  which  it  relates. 

It  is,  indeed,  extremely  difficult  to  determine,  why  sub- 
ordinate judges,  in  innovating  on  existing  law,  have  so  often 
accomplished  their  object  through  the  medium  of  fictions.  I 
incline  to  impute  this  curious  phaenomenon  to  two  causes. 

1^  A  respect  on  the  part  of  the  innovating  judges  for  the 
law  which  they  virtually  changed.  By  accomplishing  the  change 
through  a  fiction,  they  rather  eluded  the  existing  law,  than 
formally  annulled  it :  they  preserved  its  integrity  to  appearance, 
although  they  broke  it  in  efiect 

»  Antiq.  Rom.  Syntagma.     Ed.  Haubold.  Lib.  I.  Tit  2.  c.  24. 
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lovers  of  the  law  which  they  really  annulled  If  a  praetor,  or 
other  subordinate  judge,  had  said  openly  and  avowedly,  '  I 
abrogate  such  a  law,'  or  '  I  make  such  a  law/  he  might  have 
given  offence  to  the  lovers  of  things  ancient,  by  his  direct  and 
arrogant  assumption  of  legislative  power.  By  covering  the  in- 
novation with  a  decent  lie,  he  treated  the  abrogated  law  with 
all  seemly  respect,  whilst  he  knocked  it  on  the  head.  With 
regard  to  their  causes  and  effects,  the  fictions  through  which 
judges  innovate  on  existing  law,  may  be  likened  to  those  con- 
ventional, and  not  incommodious  Ues,  through  which  much  of 
the  intercourse  of  polished  society  is  habitually  carried  on.  If 
a  man,  for  example,  call  at  your  house,  and  you  flatly  let  him 
know  that  you  don't  wish  to  see  him,  you  insult  him.  But  if 
you  say,  through  your  servant,  *  not  at  home,'  you  intimate  just 
as  clearly  the  same  thing,  and  you  let  him  know  your  meaning 
in  a  respectful  and  inoffensive  manner. 

Such  (I  think)  are  the  causes  to  which  we  may  impute  the 
fictions  through  which  innovations  by  judges  have  been  so  often 
accomplished. 

For  many  of  the  fictions  (or  as  some  choose  to  call  them, 
lies)  by  which  positive  law  is  so  often  darkened  and  disgraced, 
I  cannot  account  For  they  seem  to  be  assumed  without 
necessity,  or  to  answer  no  purpose. 

Such,  for  example,  is  the  fiction,  in  our  own  law,  'that 
husband  and  wife  are  one  person :'  Or  the  fiction,  in  the  older 
£oman  Law,  'that  the  wife  is  the  daughter  of  her  husband:' 
Or  the  fiction,  in  the  Boman  Law  (which  Sterne  has  laughed  at 
in  his  'Tristram  Shandy'),  'that  the  mother  and  son  are  not  of 
kin. 

The  meaning  of  these  several  fictions,  is  merely  this :  That 
the  parties  have  certain  rights,  or  Ue  under  certain  duties,  or 
certain  incapacities.  When  it  is  said,  for  example, '  that  husband 
and  wife  are  one  person,'  the  meaning  merely  is,  that  they  lie 
under  certain  incapacities  with  respect  to  one  another.  And 
where  those  incapacities  do  not  intervene,  the  fiction  of  their 
unity  ceases,  and  they  are  deemed  tvxiin. 

When  it  is  said  '  that  the  wife  is  the  daughter  of  the  hus- 
band,' the  meaning  is  merely  this: — That,  like  his  sons  and 
daughters,  she  is  subject  to  his  dominium  or  potestas :  that,  like 
his  sons  and  daughters,  she  succeeds  to  him  a&  intestato :  and 
that  succeeding  to  her  husband  <d>  intestato,  and  being  to  certain 
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purposes  a  member  of  his  family,  she  is  excluded  from  succeed-    J^^, 
ing  ai  inteskUo  to  members  of  the  family  out  of  which  she  - 

married. 

When  it  is  said  '  that  the  mother  is  not  of  kin  to  her  son/ 
the  meaning  is  merely  this :  That  she  is  not  related  to  the  son 
by  agnation,  or  through  male  progenitors :  and  that,  not  being 
related  to  her  son  through  agnation,  she  could  not  succeed  to 
him  (Jure  civUi)  as  an  agnai,  though  she  could  succeed  to  him 
as  his  coffnat  by  virtue  of  the  prsetorian  edict  which  admitted 
cognats  to  succession. 

Why  the  plain  meanings  which  I  now  have  stated  should 
be  obscured  by  the  fictions  to  which  I  have  just  adverted,  I 
cannot  conjecture.  A  wish  on  the  part  of  the  authors  of  the 
fictions  to  render  the  law  as  uncognoscHle  as  may  be,  is  probably 
the  cause  which  Mr.  Bentham  would  assign.  I  judge  not,  I 
confess,  so  uncharitably.  I  rather  impute  such  fictions  to  the 
sheer  imbecility  (or,  if  you  will,  to  the  active  and  sportive 
fancies)  of  their  grave  and  venerable  authors,  than  to  any 
deliberate  design,  good  or  eviL 

That  the  direct  legislative  power  assumed  by  the  Praetors 
was  not  usurped  and  was  not  a^ssuraed  covertly,  will  also  amply 
appear  from  the  following  obvious  considerations. 

Though  it  was  not  assumed,  in  the  beginning,  by  the  direct 
authority  of  the  sovereign  Boman  People,  it  was  assumed  and 
exercised,  from  the  beginning,  with  their  tacit  approbation.  For 
the  law  made  by  the  Prsetors  in  the  exercise  of  this  legislative 
power,  was  made  under  the  eyes  of  the  people,  whose  interests 
it  concerned,  and  who,  by  an  expression  of  their  will,  might 
have  abolished  it,  and  called  its  makers  to  account  And  being 
statute  law,  briefly  expressed  and  formally  and  conspicuously 
promulged,  neither  the  fact  of  its  enactment,  nor  the  purpose  at 
which  it  aimed,  could  have  been  overlooked  or  misconceived  by 
the  most  incurious  and  the  least  intelligent 

Add  to  this,  that  it  was  made  and  promulged  under  the 
eyes,  and  therefore  with  the  approbation,  of  the  Tribunes  of  the 
people  :^  who  by  their  veto  might  have  prevented  it  &om  taking 
efiect,  and  forced  its  authors  to  recall  it 

And  though  the  legislative  power  exercised  by  the  Prsetors 
was  not  assumed  in  the  beginning  by  the  direct  authority  of  the 
people,  it  afterwards  was  sanctioned  directly  by  acts  of  the 
sovereign  legislatura     For  numberless  leges  of  the  populus  and 

^  Hngo,  Gesch.  pp.  873,  890. 
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Lect.  rM>%.  with  numberless  consults  of  the  senate,  assume  that  the 
yM5  prcetorium  is  parcel  of  the  Eoman  law,  and  accommodate 
their  enactments  to  its  provisions :  just  as  acts  of  our  own 
parliament  are  moulded  and  fashioned  on  the  judge-made  law 
of  the  tribunals. 

The  obvious  truth  is,  that  in  Rome  (as  in  most  other  com- 
mimities),  powers  of  legislation,  direct  and  judicial,  were  assumed 
and  exercised  by  subordinate  judges;  at  first  with  the  tacit 
approbation,  and  in  time  by  the  direct  authority,  of  the  sovereign 
legislature. 

In  almost  every  community,  such  has  been  the  incapacity, 
or  such  the  negligence,  of  the  sovereign  legislature,  that  unless 
the  work  of  legislation  had  been  performed  mainly  by  sub- 
ordinate judges,  it  would  not  have  been  performed  at  all,  or 
would  have  been  performed  most  ineffectually :  with  regard  to  a 
multitude  of  most  important  subjects,  the  society  would  have 
lived  without  law ;  and  with  regard  to  a  midtitude  of  others, 
the  law  would  have  remained  in  pristine  barbarity. 

Perceiving  this  palpable  truth,  the  sovereign  legislature,  in 
almost  every  commimity,  has  permitted  and  authorised  sub- 
ordinate judges  to  perform  functions  which  it  ought  to  exercise 
itself.  And  till  sovereign  legislatures  are  much  better  constructed 
than  they  have  been  heretofore,  this  palpable  necessity  for  judge- 
made  law  will  inevitably  continue. 

Judge-made  law,  or  law  made  by  subordinate  judges,  has 
therefore  obtained,  in  almost  every  community,  on  account  of 
its  obvious  utility.  But  the  jtbs  prcetorivm  was  peculiarly  accept- 
able to  the  Boman  people,  on  account  of  the  mode  in  which  it 
was  made :  because  it  was  not  judiciary  law,  imbedded  in  a  heap 
of  particular  decisions,  but  was  clear  and  concise  statute  law, 
really  serving  as  a  guide  of  conduct  In  the  Digests,  it  is 
favourably  contrasted,  for  this  very  reason,  with  judiciary  law : 
the  certainty  of  the  one  being  opposed  to  the  comparative 
imcertainty  and  ex  post  facto  operation  of  the  other. 

*  Magistratus  quoque  (says  Pomponius)  jura  reddebant.  Et 
ut  scirent  cives,  quod  jus  de  qu&que  causS.  quisque  dicturus 
esset,  seque  jn^cemunirerU,  edicta  magistratus  proponebant:  quae 
edicta  prsetorum  jus  honorarium  constituerunt.*  Lord  Coke's 
redactions  (if  authorised)  would  have  strongly  resembled  Praetorian 
Edicts,  and  been  statute :  for  law  given  in  general  formulae  is 
statute  law. 

The  only  circumstance  to  be  regretted  is,  that  the  legislative 
power  of  the  judges  is  not  exercised  directly  and  avowedly  with 
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form  of  statute  law,  but  in  that  of  judiciary  law ;  that  our  Courts 
do  not,  like  the  Praetors,  promulge  their  law  in  the  form  of 
general  rules,  and  thus  legislate  openly  instead  of  covertly. 

All  the  mischief  and  confusion  which  have  been  occasioned 
by  our  judge-made  law,  have  arisen  from  the  covert  mode  in 
which  it  has  been  introduced.  But  this  was  the  effect  of  con- 
stitutional jealousy,  which  seldom  interferes  but  to  prevent  some 
good.  Constitutional  jealousy  would  have  forbidden  the  judges 
to  assume  and  exercise  eo  nomine  the  power  of  legislation,  but  it 
allows  them,  on  condition  of  proceeding  bit  by  bit,  to  nibble 
away  really  good  institutions.  This  same  constitutional  jealousy 
is  always  perverse  and  absurd.  It  is  always  straining  at  gnats 
and  swallowing  camels.     {e,g.  Police,  Army.) 

I  may  here  remark  upon  a  strange  inconsistency  of  Hugo  and 
other  German  jurists,  who  are  great  enemies  of  codes,  and  admirers 
of  customary  law,  as  being  made  by  the  people  themselves,  but 
who  yet  profess  the  greatest  admiration  of  the  Soman  Law. 

A3  lovers  of  customary  law,  they  depreciate  statute  law 
generally,  and  especially  abhor  codes,  or  compact  and  systematic 
bodies  of  law.  As  historians  and  admirers  of  the  Boman  Law, 
they  insist  (and  justly  insist)  on  those  excellencies  of  the  jvs 
prastorium  which  I  have  briefly  stated  or  suggested.  They  do 
not  perceive  that  those  excellences  belong  to  it  a^  leing  a  faint 
wpproojck  to  a  code :  and  that  they  belong  to  a  well-made  code  in 
a  degree  incomparably  higher. 

[Defective  constitution  of  legislature  (where  a  numerous  body). 

Changes  in  state  of  society,  which,  owing  to  such  constitution, 
etc.,  are  not  provided  for  by  requisite  changes  and  adaptations  of  the 
law.     (Hugo,  Gesch.  p.  501.) 

Fictions.  (Hugo,  Gesch.  pp.  391,  583;  Enc.  pp  19-28.  Savigny 
Yom  Beruf,  etc.  p.  32.) 

Causes  of  the  incompleteness  of  Written  Law  in  all  countries : 
And  comparative  merits  of  the  various  substitutes  for  direct  and 
supreme  legislation. 

V.  V.  Incapacity  of  hereditary  monarchs  for  the  business  of  legis- 
lation. 

V.  V,  Incapacity  of  legislatures  consisting  of  numerous  bodies. 
Business  of  legislation  ought  to  be  performed  by  persons  who  are 
at  once  thoroughly  versed  in  the  sciences  of  jurisprudence  and  legis- 
lation, and  in  the  particular  system  of  the  given  community :  The 
sovereign  legislature  merely  authorizing  and  checking,  and  not  affect- 
ing to  legislate  itself 

V,  V,  Peculiar  incapacity  of  bodies.     A  foriiori^  applicable  to  such 
bodies  as  the  Boman  populus  and  pkbs,] 
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.  (and  of  the  effect  produced  by  its  form  on  the  forms  of  the  Code 

Examina-  and  Pandects),  I  proceed  to  a  short  examination  of  some  cur- 
some  cur-  ^^^  ^^d  erroneous  opinions  conoeming  the  raJLwMde  of  the  dis- 
rent  and  tinction  between  strict  Law  and  Equity.  In  the  course  of  which 
opinions  examination,  I  shall  briefly  compare  or  contrast  the  JttsprcBtarium, 
^"^."^8  and  the  rules  of  equity  introduced  by  the  JEnglish  Chancellors, 
naie  of  the  It  seems  to  be  imagined  by  many,  that  the  distinction  in 

bS;we^^^  question  is  necessary  or  essential ;  or,  in  other  words,  that  every 
stria  Law  system  of  positive  law  is  distinguished  or  distinguishable  into 
^^  Law  and  Equity.  But,  in  truth,  the  distinction  is  confined  to 
£zamina-  the  particular  systems  of  some  particular  nations.  In  every 
opinion  ^  nation,  moreover,  whose  legal  system  has  been  distinguished  into 
that  the  law  and  equity,  the  distinction  arose  entirely  or  principally  from 
of  law  into  causes  which  operated  exclusively  in  that  very  community, 
law  and  j^^  accordingly,  the  equity  obtaining  in  any  of  the  systems  to 
necesMry  which  the  distinction  is  confined,  is  widely  different  &om  the 
^®^®®":      equity  obtaining  in  any  of  the  rest 

distinction         The  distinction,  therefore,  is  not  universal  and  necessary, 
dentd  and  ^^*  ^  particular  and  accidental.     And,  beiug  particular  and 
historical,    accidental,  it  may  be  styled  an  historical  distinction ;  since  its 
import  is  not  to  be  found  in  the  principles  of  general  jurispru- 
dence, but  must  be  gathered  from  the  respective  histories  of  the 
several  systems  of  law  to  which  it  is  respectively  peculiar. 
Is  nearly  So  far  is  the  distinction  from  being  universal  and  necessary, 

^manlnd  ^^^  ^  believe  it  is  nearly  confined  to  the  Eoman  and  English 
English       Law.     In  most,  indeed,  of  the  Anglo-American  States,  a  distinct 
^*  body  of  law  bearing  the  name  of  equity^  is  administered  by  dis- 

tinct courts,  styled  Courts  of  Equity^  or  is  administered,  in  con- 
junction with  the  Common  Law,  by  the  ordinary  tribunals. 
But  since  the  law  of  most  of  those  states  is  mainly  a  derivative 
of  the  English,  it  may  be  said  that  equity,  as  meaning  a  portion 
of  positive  law,  is  nearly  confined  to  the  Roman  and  English 
systems.  In  other  particular  systems  there  is  equity,  in  the 
other  senses  to  which  I  shall  advert  hereafter. 

There  is  equity  (for  instance),  as  meaning  judicial  impar- 
tiality: equity  as  meaning  a^itas  legiskUoria,  or  impartial 
maxims  of  legislation :  equity,  as  meaning  the  arbitrium  of  the 
judge :  or  equity,  as  meaning  the  parity  or  analogy  which  is  the 
ground  of  the  so-called  interpretation  ex  ratione  legis.  But  there 
is  no  body  of  positive  law,  distinguished  by  the  name  of  equity, 
and  opposed,  under  that  denomination,  to  other  portions  of  the 
legal  system. 
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In  France,  for  example,  the  arrti^  rSglemerUaires,  issued  by  Lect. 
the  ancient  parliaments,  bore  a  close  resemblance  to  the  edicts  of  . 
the  Eoman  Praetors.  For  they  were  properly  statutes,  not  con- 
cerned exclusively  with  mere  procedure  or  practice,  and  often 
annulling  or  modifying  laws  proceeding  immediately  from  the 
sovereign  legislature.  But  the  law  made  by  the  parliaments 
through  these  arr^,  never  acquired  the  name  of  equity ;  nor 
was  it,  I  believe,  distinguished  from  the  rest  of  the  legal  system, 
by  any  appropriate  denomination.  And,  in  France,  there  cer- 
tainly was  no  equity  resembling  the  body  of  law  which  in 
EngLsmd  has  gotten  that  name.  There  was  no  body  of  law 
styled  '  equity,'  and  exclusively  administered  by  extraordinary 
tribunals  styled  '  Courts  of  Equity.' 

The  origin  and  history  of  the  peculiar  Courts  in  this  country, 
styled  Courts  of  Equity,  has  been  given  with  great  clearness  by 
Blackstone,  in  probably  the  best  chapter  of  his  whole  work. 
From  the  facts  detailed  by  him,  it  is  obvious  that  equity  arose 
from  the  sulkiness  and  obstinacy  of  the  Common  Law  Courts, 
which  refused  to  suit  themselves  to  the  changes  which  took 
place  in  opinion  and  in  the  circumstances  of  society.  If  the 
Courts  of  Common  Law  had  not  refused  to  introduce  certain 
rules  of  law  or  of  procedure  which  were  required  by  the  exigen- 
cies of  society,  the  equitable  or  extraordinary  jurisdiction  of  the 
Chancellor  would  not  have  arisen,  and  the  distinction  between 
law  and  equity  would  never  have  been  heard  of.  If,  for  instance, 
the  Common  Law  Courts  would  have  extorted  evidence  from  the 
parties,  plaintiffs  would  not  have  had  recourse  to  the  Chancellor, 
in  cases  in  which  they  required  the  power  of  interrogating  the 
defendant.  If,  again,  the  Common  Law  Courts  would  have  con- 
sented to  enforce  certain  trusts,  trusts  as  a  subject  of  the 
jurisdiction  of  Courts  of  Equity  would  never  have  been  heard  of. 
There  would  indeed  have  been  trusts,  and  suits  in  relation  to 
trusts,  these  being  involved  in  almost  all  law,  but  those  par- 
ticular classes  of  trusts  which  are  enforced  by  Courts  of  Equity 
would  never  have  been  heard  of,  as  distinguished  from  others. 
Enterprising  judges  of  the  Courts  of  Common  Law  have  even, 
at  comparatively  recent  periods,  tried  to  get  back  the  jurisdiction 
which  their  predecessors  had  not  thought  fit  to  exercise.  Lord 
Mansfield,  for  example,  made  several  such  attempts ;  and  was 
baffled.  Even  that  stickler  for  antiquity.  Lord  £enyon,  in  one 
instance  successfully  attempted  the  same  thing :  in  the  case  of 
Bead  v.  Brookman,  when  he  took  upon  himself  to  dispense  with 
the  profert  of  a  bond,  and  enable  parties  when  unable  to  produce 
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the  bond  to  prove  that  it  had  existed  and  had  been  lost :  which 
could  formerly  be  done  only  in  a  Court  of  Equity.  Whether  it 
is  desirable  that  judges  should  thus  break  through  established 
rules,  by  piecemeal,  for  the  sake  of  some  small  improvement  is 
another  question.  I  am  myself  inclined  to  the  opinion  that 
these  attempts  to  alter  the  law  in  little  bits,  are  productive  of 
more  mischief  by  thickening  the  general  confusion,  than  of  good 
by  their  direct  operation.  I  only  adverted  to  these  facts  because 
they  strikingly  illustrate  the  absurdity  of  the  distinction  between 
equity  and  law. 

Not  only  is  this  verbal  distinction  peculiar  to  the  Boman 
and  to  the  English  Law,  but  it  means  in  each  of  those  systems, 
something  peculiar  to  those  systems  respectively. 

From  the  historical  sketch  given  in  former  Lectures,  it  has 
been  seen  how  peculiar  was  the  origin  of  the  praetorian  law. 
The  history  of  the  equitable  jurisdiction  of  the  English  Chan- 
cellors may  be  found  in  Sir  William  Blackstone,  and  in  a  work 
of  Chief  Baron  Gilbert 

I  shall  contrast  the  two  systems,  for  the  purpose  of  shewing 
how  dissimilar  they  are,  and  of  adding  a  few  short  remarks. 

The  first  difference  is,  that  the  praetorian  equity  was  ad- 
ministered by  the  ordinary  civil  tribunals ;  English  equity,  by 
an  exceptional  or  extraordinary  tribunal  The  equity  of  the 
praetor  resembles  in  this  respect  not  the  equity  of  the  Chancellor, 
but  rather  the  corrections  made  by  the  common-law  tribunals  to 
the  statute  law :  whereas  the  English  Courts  of  Equity  not  only 
innovate  on  the  law  made  by  the  sovereign  legislature,  but  on 
that  made  by  the  ordinary  subordinate  tribunals.  To  have 
resembled  English  equity,  the  equity  of  the  Romans  should  have 
been  administered,  not  by  the  praetor  urbanus,  but  by  an  extra- 
ordinary pr^tor. 

A  second,  and  still  more  important,  difference  is,  that  the 
equity  administered  by  the  Roman  praetors  was  statiUe  law,  or 
law  promulged  in  an  abstract  or  general  form :  whereas  all  or 
almost  all  Chancery  law  is  not  stattUe,  but  judiciary  law. 

The  Chancellor,  as  Chancellor,  or  as  properly  exercising  his 
extraordinary  jurisdiction,  makes  and  promulges,  as  far  as  I  am 
aware,  no  general  rules  whatever,  except  rules  of  practice  or 
procedure.  In  Bankruptcy  indeed  he  occasionally  establishes 
general  rules ;  but  he  can  scarcely  be  considered  to  judge  Bank- 
ruptcy causes  by  virtue  of  his  extraordinary  jurisdiction  in 
Chancery,  but  rather  by  a  special  jurisdiction  under  special 
Acts  of  Parliament. 
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that  of  the  English  law  consists  in  this :  that,  as  might  have    ^ 
been  expected,  the  subjects  with  which  they  are  conversant  are 
widely  different. 

It  is  impossible  to  compare  the  subjects  in  detail,  since  it 
would  require  volumes  to  enumerate  them.  I  shall  merely 
mention  two  or  three  remarkable  cases  to  shew  the  extent  of 
the  dissimilarity. 

The  Praetors,  by  gradual  innovations,  altered  the  whole  law 
on  the  important  subject  of  succession  <d>  irUedato,  by  letting  in 
cognates  or  relations  in  the  female  line,  who  were  nearer  of  kin, 
in  preference  to  agnates  or  relations  in  the  male  line,  to  whom 
succession  ab  irUestato  was  originally  confined,  the  female  line 
being  entirely  excluded.  The  law  on  this  subject,  as  laid  down 
in  Justinian's  Code  and  Novels,  is  entirely  copied  from  the 
prsetorian  equity ;  it  formed  no  part  of  the  old  Boman  Law  or 
custom,  but  originated  in  the  praetorian  edicts,  which  have  thus 
formed  the  foundation  of  the  law  obtaining  on  this  great  subject 
in  England  and  throughout  Europe. 

Under  the  influence  of  similar  good  intentions  the  praetors 
gradually  limited  the  power  of  testamentary  bequest  By  the 
twelve  tables  a  testator  was  empowered  to  dispose  of  his  property 
ab  libitum.^ 

The  praetors  afterwards  took  upon  themselves  to  set  aside 
wiUs  by  which  a  father  disinherited  his  children,  under  the 
pretext  that  an  act  so  inofficious,  and  denoting  so  insane  a 
forgetfulness  of  moral  obligation,  might  be  assumed  to  proceed 
firom  actual  mental  alienation.  And  this  was  the  origin  of  the 
Ugitima  portio  of  the  Boman  Law,  the  UgitiTne  of  French  Law.** 

"  A  different  view,  however,  of  the  both  survive ;  bipartite,  if  wife  only  or 
original  intention  of  this  law  of  the  children  only.  One  share  is  subject  to 
Twelve  Tables  will  be  found  in  the  able  the  disposal  of  the  deceased ;  the  re- 
and  ingenious  chapter  on  the  history  of  maining  shares  belong  to  the  wife  and 
testamentary  succession  in  Maine's  An-  children  respectively.  The  children's 
cUrU  Law, — R.  C.  share,  in  Scotch  law,  was  anciently  and 

"*  I  should  think  it  probable  that  the  properly  described  as  the  haims*  part ; 
Ugitime  of  the  old  rrench  law,  as  it  out  when  the  study  of  the  civil  law 
existed  in  the  Pays  de  Coutume,  had  a  became  prevalent,  it  was  improperly 
more  homely,  though  not  less  venerable  and  by  analog  styled  the  UgUim,  The 
origin,  in  the  archaic  notion  of  the  com-  division  obviously  corresponds  neither 
munity  of  goods  in  the  family  subject  to  to  the  quarta  Ugitima  of  the  middle 
the  right  of  administration  of  the  hus-  Roman  law,  nor  to  the  rule  adopted  by 
band  and  father.  To  a  similar  ori^n,  Justinian.  That  the  same  principle  of 
and  not  to  a  Roman  source,  I  think,  division  anciently  obtained  oy  the  law 
should  be  referred  that  division  of  the  of  England,  is  testified  by  the  high 
movable  goods  which  in  the  twelfth  cen-  authority  of  Olanville  (book  vii.  c.  5, 
tnry  was  common  to  England  and  Scot-  temp.  Henry  II.)  It  is  also  recognised 
land,  and  which  in  the  latter  country  by  the  Council  of  Cashel  (a.d.  1172, 
remains  unchanged  to  this  day.  The  Ireland)  as  the  basis  of  an  arrangement 
division  is  tripartite,  if  wife  and  children  between  the  claimis  of  the  church  on  the 
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testator  was  pronounced  to  be  insane;  and  finally  the  same 
conclusion  was  drawn,  if  he  did  not  leave  to  each  a  certain 
portion.  And  in  time  this  determinate  portion,  which  the  tes- 
tator was  compelled  to  leave  to  each  of  his  children,  on  pain  of 
having  the  will  set  aside,  came  to  be  adopted  by  the  sovereign 
legislature,  and  now  obtains  as  law  in  probably  every  country 
in  Europe  except  England. 

That  institution  which  Mr.  M^CuUoch  and  others  have 
imagined  to  be  Jacobinical  and  revolutionary,  is,  in  fact,  about 
2100  years  old.  The  Constituent  Assembly  in  France  did  not 
establish  the  law,  but  only  a  little  enlarged  the  ISgitime,  and 
somewhat  abridged  the  power  of  willing  which  existed  under  the 
ancient  laws  of  France. 

Thus  completely  to  alter  the  law  on  the  important  subjects 
of  succession  and  testamentary  disposition,  as  was  done  by  the 
Boman  Praetors,  is  certainly  monstrous.  Our  Courts  of  Equity 
have  never  meddled  with  either  subject  The  maxim,  cequitas 
sequitur  legem  has  in  general  been  strictly  adhered  to. 

Another  striking  distinction  between  the  equity  administered 
by  the  Koman  Praetor  and  that  administered  by  the  English 
Chancellors  is  the  following : — 

One  of  the  principal  subjects  of  the  jurisdiction  of  our 
Courts  of  Equity,  is  what  are  called  technically  trusts :  not  that 
trusts  are  peculiar  to  equity,  since  they  are  of  the  essence  of  all 
law  whatever ;  but  that  there  are  certain  trusts  which  are  not 
enforced  by  the  ordinary  tribunala  In  the  Eoman  Law  there 
were  also  what  were  called  fideicommissa,  equivalent  to  trusts ; 
but  these,  it  is  remarkable  that  the  tribunals  and  the  praetors 
themselves  would  not  enforce;  they  were  first  enforced  by  the 
Emperors.  It  was  Augustus  who  gave  to  extraordinary  praetors, 
called  prcDtares  Jideicommissarii,  the  power  of  enforcing  trusts 
which  had  never  been  enforced  by  tiie  ordinary  praetors ;  and 
these  trusts  came  in  time  to  occupy  as  conspicuous  a  place  in 

one  side  and  those  of  the  family  on  the  pars  omnium  bonorum  debetur  filiis  et 

other  (Wilkins'  ConcUi€if  vol.  i  p.  478,  nliabus  ipsorum '  (Leges  IV.  Burgomm, 

Art   6).     The  'bairns*  part*  in  Scot-  c.   116:    vol.   i.    of  Thomson's    Acts). 

land  has  a  still  more  venerable  autho-  These  laws  of  the  four  burghs,  one  of 

rity,   namely,   the  Leges  Burgorum  of  which  was  Newcastle,  are  &lso  viduable 

David  I.  (1124-1158),  a  document,  un-  collateral  evidence  of  contemporary  Eng- 

like  some  others  ascribed  to  the  '  Scotch  lish  customs.      The  shares  of  the  wife 

Justinian,'  of  unquestioned  genuineness,  and  children  appear  to  have  vanished  in 

It  is  there  stated,  '  C^nsuetudo  est  omni-  England  owing  to  the  accident  of  their 

bus  burgis  Scocie  a  tempore  de  quo  non  having  been  marked  by  the  ambiguous 

eztat  memoria  in  confararium  quod  si  word  rationoMles  partes  (see  Blackstone, 

aliquis  burgensis  liberos  procreaverit  de  voL  iL  p.  492). — R.  C. 
uzore  sua  legitima  et  ipse  decedat,  tercia 
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the  Boman  Law,  as  trusts  occupy  in  our  own.     Thus,  then,  one      Lbct. 
of  the  chief  subjects  of  the  equity  jurisdiction  of  the  Chancellor    ^     ^     ^ 
was  completely  excluded  from  that  of  the  Boman  praBtor. 

The  only  resemblances  between  Boman  and  English  equity 
are,  in  fact,  two.  First,  they  both  are  unsystematic  in  their 
form,  and  were  introduced  by  gradual  innovations.  Neither  of 
them  is  a  system  of  law.  It  is  impossible  to  give  any  idea  of 
either,  in  general  or  abstract  expressions.  In  order  to  convey 
any  notion  of  them,  it  is  necessary  to  enter  into  the  whole 
extent  of  the  details.  In  order  to  explain  to  a  foreigner  the 
nature  of  English  equity,  it  would  be  necessary  to  enumerate  all 
the  cases  in  which  the  Chancellor  had  interposed  to  supply  or 
correct  the  defects  of  the  law  administered  by  the  Common  Law 
Courts.  The  notion  that  there  is  any  essential  or  necessary 
distinction  is  the  merest  absurdity. 

The  other  resemblance  is,  that  in  both  cases  the  party  said  to 
administer  equity  affects  not  to  alter  the  other  system,  but  to 
correct  or  supply  its  deficiencies.  In  ostent,  or  to  appearance, 
the  law  which  is  superseded  still  continues  to  exist;  so  that 
there  are  two  systems  going  at  the  same  time,  containing 
contrary  provisions  as  to  the  same  matter;  one  of  them  the 
shadow  of  a  law  which  has  been  superseded  but  is  feigned  still 
to  exist  as  law,  the  other  the  law  which  has  superseded  it 

Another  erroneous  notion  frequently  entertained  concerning 
Equity,  is,  that  it  is  the  scope  and  function  of  Equity  to  supply 
the  defects  and  correct  the  errors  and  iniquities  of  Law.  Tliis 
is  a  very  prevalent  notion,  and  seems  to  have  been  borrowed 
from  a  passage  of  Papinian,  quoted  in  my  last  Lecture.  This, 
however,  is  not  a  description  of  Equity  as  a  species  of  Law,  but 
of  cequitas  legidcUoria,  or  good  legislation,  by  whatever  parties 
introduced.  What  is  here  represented  as  the  peculiar  object  of 
Equity,  is  in  truth  the  scope  or  purpose  of  all  law.  What  else 
can  be  intended  by  makiag  new  law,  than  to  cure  the  faults  or 
supply  the  deficiencies  of  the  old  ?  And  this  is  equally  true, 
whether  the  law  be  made  by  one  party  or  another.  The  above 
description  of  Equity  is  as  applicable  to  the  Common  Law 
judges  when  they  introduce  new  rules  of  law,  as  to  the  Chancellor. 
It  is  applicable  equally  to  the  legislative  functions  of  Parliament. 
It  is  impossible  to  give  any  description  of  equity  which  shall 
mark  out  equitable  legislation  from  any  other  good  legislation. 

Another  very  common  error  is  to  suppose  that  equity  is  not 
a  body  of  laws  or  rules,  but  is  moulded  at  the  pleasure  of  the 
tribunals :  that,  in  short,  equity  as  meaning  law,  is  equity  as 
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meaning  the  arbUrium  of  the  judge.  This  is  an  error  of  which, 
strange  as  it  may  appear,  even  English  lawyers  of  considerable 
reputation  have  been  guilty.  I  remember  that  Mr.  John 
Williams,  in  Parliament,  a  few  years  ago,  quoted  as  applicable 
to  the  Courts  of  Equity  of  the  present  day,  a  passage  of  Selden 
written  200  years  ago,  in  which  he  describes  Equity  as  being 
regulated  by  the  Chancellor's  conscience,  and  compares  such 
a  mode  of  administering  justice  in  point  of  certainty  to  the 
regulation  of  it  by  the  length  of  the  Chancellor's  foot. 

This  description  is  altogether  inapplicable  to  the  Chancellor's 
jurisdiction  at  present,  when  he  is  as  much  bound  by  precedents, 
and  has  as  little  left  to  his  discretion  as  any  other  of  the  judges. 
It  is  obvious,  that  a  Court  which  does  not  follow  any  law  or* 
precedent,  but  decides  arbitrarily  in  eveiy  case,  could  not  exist 
in  any  civilised  conmiunity.  For,  by  the  uncertainty  it  would 
introduce,  it  would  defeat  all  the  ends  of  law,  more  than  an 
army  of  robbers. 

The  first  decision  on  each  point  must  have  been  arbitrary, 
but  not  those  which  followed  it  Yet  this  error  is  entertained 
by  most  foreign  jurists  who  have  written  about  English  Equity ; 
although  the  Grermans,  at  least,  are  well  acquainted  with  the 
Boman  Law,  and  with  the  tralatitious  edicts  of  the  praetors ; 
and  it  might  have  occurred  to  them  that  the  same  motives 
which  induced  the  praetor  to  copy  the  edict  of  his  predecessor, 
must  naturally  determine  every  Chancellor  to  abide  by  the 
decrees  of  former  Chancellors. 
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STATUTE  AND  JUDICIARY  LAW. 

Lkct.      Ibt  the  following  discourse,  I  shaU  call  your  attention  to  a  few 

.     ^     V    of  the  numerous  differences  which  distinguish  statute  law  (or 

Subjects  of  lo;^  made  by  direct,  or  prpper  legislation)  from  judiciary  law 

(or  law  made  by  judicial,  or  improper  legislation).     And  having 

stated  or  suggested  a  few  of  those  numerous  differences,  I  shall 

remark  upon  the  advantages  and  disadvantages  of  judicial  or 

improper  legislation,  and  the  possibility  of  excluding  that  prevalent 

mode  of  legislation,  by  means  of  codes,  or  systems  of  stattUe  law, 

I  would  briefly  remark,  before  I  proceed  to  the  former 

subject,  that  I  do  not  mean  exclusively,  by  the  term  '  statute 

law,'  statute  law  made  directly  by  sovereign  or  supreme  legis- 
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latures:  and  that  I  do  not  mean  exclusively,  by  the  term  Lbot. 
'judiciary  law/  judiciaiy  law  made  directly  by  subordinate  ^ 
judges  or  tribunals.  As  I  have  shewn  sufficiently  in  preceding 
lectures,  there  is  no  necessary  connection  between  direct  and 
supreme,  or  between  judicial  and  sviardiruUe  legislation.  Statute 
law  may  proceed  directly  from  subject,  or  subordinate  authors : 
whilst  a  monarch  or  supreme  body  may  exercise  the  judicial 
powers  inhering  necessarily  in  the  Sovereign,  and  therefore  may 
be  directly  the  author  of  law  made  in  the  judicial  manner. 

By  the  opposed  expressions '  statute  law,'  and  'judiciary  law,' 
I  point  at  a  difference  (not  between  the  sources  from  which  law 
proceeds,  but)  between  the  modes  in  which  it  begins.  By  the 
term  '  statute  law,'  I  mean  any  law  (whether  it  proceed  from  a 
subordinate,  or  &om  a  sovereign  source)  which  is  made  directly, 
or  in  the  way  of  proper  legislation.  By  the  term  'judiciary 
law,'  I  mean  any  law  (whether  it  proceed  from  a  sovereign,  or  a 
subordinate  source)  which  is  made  indirectly,  or  in  the  way  of 
judicial  or  improper  legislation. 

Having  premised  this  explanation,  I  call  your  attention  to  a 
few  of  the  numerous  differences  which  distinguish  staiute  from 
ivdidary  law. 

The  principal  or  leading  difference  between  those  kinds  of  The  prin- 
law,  is,  I  apprehend,  the  following :  SadiM 

A  law  made  judicially  is  made  on  the  occasion  of  a  judicial  difference 
decision.     The  direct  or  proper  purpose  of  its  immediate  author  gtei^teand 
is,  the  decision  of  the  specific  case  to  which  the  rule  is  applied.  Judiciary 
and  not  the  establishment  of  the  rule.    Inasmuch  as  the  grounds    ^^' 
of  the  decision  may  serve  as  grounds  of  decision  in  future  and 
similar  cases,  its  author  legislates  substantially  or  in  effect: 
And  his  decision  is  commonly  determined  (not  only  by  a  con- 
sideration of  the  case  before  him,  but)  by  a  consideration  of  the 
effect  which  the  grounds  of  his  decision  may  produce  as  a  general 
law  or  rule.     He  knows  that  similar  cases  may  be  decided  in  a 
similar  manner ;  and  that  the  principles  or  groimds  of  his  decision 
may  therefore  be  a  law  by  which  the  members  of  the  community 
may  be  bound  to  guide  their  conduct— But,  this  notwithstand- 
ing, his  direct  and  proper  purpose  is  not  the  establishment  of 
the  rule,  but  the  decision  of  the  specific  case  to  which  he 
applies  it    He  legislates  as  properly  judging,  and  not  as  properly 
legislating. 

But  a  statute  law,  or  a  law  made  in  the  way  of  direct  legis- 
lation, is  made  solely,  and  is  made  professedly,  as  a  law  or  rule. 
It  is  not  the  instrument  or  mean  of  deciding  a  specific  case,  but 
VOL.  n.  I 
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Lect.      is  intended  solely  to  serve  as  a  rule  of  conduct,  and  therefore  to 
V  guide  the  tribunals  in  their,  decisions  upon  classes  of  cases. 

T*io  prin-  The   principal   difference,  therefore,  between   statute   and 

e^be-^^   judiciary  law,  lies  in  a  difference  between  the  forms  in  which 
tween  sta-   ^j^gy  ^j-g  respectively  expressed, 

mdiciar^r  A  Statute  law  is  expressed  in  general  or  abstract  terms,  or 

diff^^  "^   wears  the  form  or  shape  of  a  law  or  rule. 

between  A  law  (or  rule  of  law)  made  by  judicial  decisions,  exists 

SVhiS^  nowhere  in  a  general  or  abstract  form.  Before  it  can  be  known, 
they  are  it  must  be  gathered  from  the  grounds  or  reasons  of  the  specific 
i^Tex-  decision  or  decisions  by  which  it  was  virtually  established.  It 
therefore  is  implicated  with  the  peculiarities  of  the  specific  case 
or  cases,  to  the  adjudication  or  decision  of  which  it  was  applied 
by  the  tribunals.  In  order  that  its  import  may  be  correctly 
ascertained,  the  peculiar  circumstances  of  the  cases  to  which  it 
was  applied,  as  well  as  the  general  propositions  which  occur  in 
the  decisions,  must  be  observed  and  considered.  For  those 
general  propositions  being  thrown  out  by  the  tribunals  with  a 
view  to  the  decision  of  a  specific  case,  they  must  be  taken  in 
conjunction  with,  and  must  be  limited  by,  the  specific  or  indi- 
vidual peculiarities  by  which  that  case  was  distinguished.  Such 
general  propositions,  occurring  in  the  course  of  a  decision,  as 
have  not  this  implication  with  the  specific  peculiarities  of  the 
case,  are  commonly  styled  extra-judicial,  and  commonly  have  no 
authority. 

In  short,  although  a  rule  or  principle  is  established  by  the 
decision  or  decisions,  and  is  applicable  and  actually  applied  to 
subsequent  and  resembling  cases,  that  rule  or  principle  lies 
i%  concreto,  and  must  be  gotten  from  the  decisions  by  which  it 
was  established,  through  a  process  of  abstraction  and  induction. 
Before  we  can  find  the  import  of  the  general  principle  or  rule, 
we  must  exclude  the  peculiarities  of  the  cases  to  which  it  wets 
applied,  and  must  consider  the  decision  to  which  the  tribunal 
would  have  come,  if  its  decision  had  not  been  modified  by  those 
specific  differences. 

Looking  at  the  general  reasons  alleged  by  the  Court  for  its 
decisions,  and  abstracting  those  reasons  from  the  modifications 
which  were  suggested  by  the  peculiarities  of  the  cases,  we  arrive  at 
a  ground  or  principle  of  decision,  which  will  apply  universally  to 
cases  of  a  class,  and  which,  like  a  statute  law,  may  serve  as  a 
rule  of  conduct. 

But  without  this  process  of  abstraction,  no  judicial  decision 
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can  serve  as  a  guide  of  conduct,  or  can  be  applied  to  the  solution      Lect. 
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of  subsequent  cases.     For  as  every  case  has  features  of  its  own,    ^ 
and  as  every  judicial  decision  is  a  decision  on  a  specific  case,  a 
judicial  decision  an  a  whole  (or  as  considered  in  concreto),  can 
have  no  application  to  another,  and,  therefore,  a  different  case.   / 

And  here  I  will  remark  (before  I  proceed  further)  an  enormous  An  enor- 
&ult  of  Justinian's  Pandects  and  Code,  considered  as  a  code  (in  S*i*ePan- 
the  modem  acceptation  of  the  term) :  that  is  to  sav,  as  a  body  dects  and 

£  11  Code,  con- 

of  general  rules.  8idei4d  as 

Though  much  of  his  Code  consists  of  edictal  or  general  Con-  *  ^<^ 
stitutions  (which,  as  I  have  stated  already,  are  statute  laws), 
much  of  it  consists  of  constitutions  which  are  special  or  particular : 
that  is  to  say,  which  are  judicial  decisions  of  the  Boman  Emperors 
as  the  supreme  judicatory  of  the  empire,  and  not,  like  the  edictal 
constitutions  of  the  same  emperors,  general  laws  or  rules. 

Consequently,  his  Code  is  a  compilation  of  statutes,  and  of 
judicial  decisions :  a  heterogeneous  mass  of  objects  having  no 
other  relation,  than  that  they  are  all  of  them  Imperial  ConstUu- 
turns :  that  is  to  say,  statutes  and  other  orders  emanating  from 
the  Emperors  direcfly,  and  not  emanating  directly  from  subor- 
dinate legislatures  or  tribunals. 

His  Pandects  (as  I  stated  in  my  last  Lecture)  consist  mainly 
of  excerpts  or  fragments  from  the  writings  of  celebrated  and 
authoritative  jurisconsults.  But  most  of  those  writings  were 
easuisticcU,  or  consisted  of  (pinions  of  the  writers  on  specific  or 
particular  cases.  They  consisted  of  applications  of  actual  law 
to  specific  cases;  or  of  applications  to  specific  cases,  of  law 
aniicipated  by  the  writers :  that  is  to  say,  of  law,  which  (in  the 
opinion  of  the  writers)  the  tribunals  would  probably  emit,  in  the 
event  of  the  cases  in  question  coming  under  judicial  cognisance. 

Most  of  those  writings,  therefore,  were  closely  analogous  to 
compilations  of  judicial  decisions:  The  only  difference  being, 
that  judicial  decisions  are  opinions  pronounced  by  sovereign 
authority,  whilst  the  decisions  or  opinions,  which  were  contained 
in  those  writings  of  jurisconsults,  were  decisions  or  opinions  on 
particular  cases,  emitted  by  private  or  unauthorised  persons. 
[But  were  rendered  law  by  Justinian's  sanction :  ie.  tantamount 
to  judicial  decisions.] 

Some  of  the  writings  of  jurisconsults,  from  which  .excerpts 
are  inserted  in  the  Pandects,  were  undoubtedly  didactic :  that  is 
to  say,  they  consisted  of  expositions,  in  general  terms,  of  the 
Soman  Law.     And,  by  consequence,  they  are  more  analogous  to 
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Leot.  statutes  than  to  judicial  decisions.  [And  were  rendered  such, 
through  Justinian's  ordination  and  promulgation.]  Thej  consist 
of  expositions  of  law  in  abstract  or  general  tenns,  as  statutes 
consist  of  commands  conceived  in  similar  expressions.  The 
difference  between  those  writings  and  statutes  or  legislative 
enactments,  mainly  consists  in  this :  that  statutes  are  general 
rules  set  by  sovereign  authority ;  whilst  the  writings  in  question 
(though  conceived  in  general  expressions)  were  merely  exposi- 
tions of  law  by  private  or  unauthorised  lawyers. 

The  literal  meaning  of  the  words  in  which  a  statute  is 
expressed  (or  their  grammatical,  customary,  or  obvious  meaning) 
is  the  primary  index  to  the  sense  which  the  author  of  the  statute 
annexed  to  them :  Or  (changing  the  phrase),  it  is  the  primary 
index  to  the  intention  with  which  the  statute  was  made,  or  the 
primary  index  to  the  law  which  the  legislature  intended  to 
establish. 

But  the  interpreter  r^arding  and  consulting  the  literal 
meaning  of  the  words,  may  find  that  the  intention  which  the 
legislature  held  is  indeterminate  and  dubious :  that  is  to  say, 
he  may  not  be  able  to  discover  in  the  literal  meaning  of  the 
words,  any  determinate  purpose  that  the  legislature  may  have 
entertained.  Now,  if  he  cannot  discover  in  the  literal  meaning 
of  the  words,  any  such  definite  and  possible  purpose,  he  may 
seek  in  other  indicia,  the  intention  which  the  legislature  held  : 
He  may  seek  it,  for  example,  in  the  reason  of  the  statute,  as  indi- 
cated by  the  statute  itself;  or  in  the  reason  of  the  statute,  as  indi- 
cated by  the  history  of  the  statute ;  or  in  the  clear  enactments 
of  other  statutes  made  by  the  same  legislature  in  pari  materid. 

But  if  he  be  able  to  discover  in  the  literal  meaning  of  the 
words,  any  such  definite  and  possible  purpose,  he  commonly 
ought  to  abide  by  the  literal  meaning  of  the  words,  though 
it  vary  from  the  other  indices  to  the  actual  intention  of  the 
legislature.  Or  (changing  the  phrase),  though  the  literal 
meaning  of  the  words  vary  from  the  other  indicia,  he  conmionly 
should  take  the  intention  which  their  literal  meaning  may 
point  at,  as  and  for  the  intention  with  which  the  statute  was 
made.  For  by  reason  of  the  abstract  form  which  is  given  to  a 
statute  law,  the  very  words  of  the  statute  are  almost  parcel  of 
the  statute.  The  terms  through  which  the  legislature  tried  to 
convey  its  intention,  were  probably  measured  as  carefully  as  the 
intention  which  it  tried  to  convey.  And  the  interpreter  ought 
to  infer  (unless  the  contrary  manifestly  appear),  that  it  employed 
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them  with  the  obvious  meaning  which  custom  has  annexed  to      Lxor. 
them,  and  not  with  a  sense  which  is  unusual,  and  therefore 
recondite  and  obscura 

If  the  literal  meaning  of  the  words  were  not  the  primary 
index  (or  were  not  scrupulously  regarded  by  the  interpreter), 
all  the  advantages  (real  or  supposed)  of  statute  legislation  would 
be  lost  For  the  purpose  is,  to  give  an  index  more  compendious, 
compact  (or  lying  together),  and  therefore  less  fallible,  than  is 
that  to  a  judiciary  mla  But  if  the  interpreter  might,  ad  libUum, 
desert  the  literal  meaning,  no  such  index  could  be  given. 

In  the  case,  therefore,  of  a  statute,  the  primary  index  to 
the  law  which  the  lawgiver  intended  to  establish,  is  the  gram- 
ma,(i9al  sense  of  the  words  in  which  the  statute  is  expressed. 

(But  the  primary  index  to  a  rule  created  by  a  judicial 
decision,  is  not  the  grammatical  sense  of  the  very  words  or 
terms  in  which  the  judicial  decision  was  pronounced ;  by  the 
legislating  judge:  And,  d  fortiori,  it  is  not  the  grammatical 
sense  of  the  very  words  or  terms  in  which  the  legislating  judge 
uttered  his  general  propositions.  (Aa  taken  apart  (or  by  them- 
selves), and  as  taken  with  their  literal  meaning,  the  terms  of 
his  entire  decision  (and,  d  fortiori,  the  terms  of  his  general 
propositions)  are  scarcely  a  clue  to  the  rule  which  his  decision 
implies. )  In  order  to  an  induction  of  the  rule  which  his  decision 
implies,  their  literal  meaning  should  be  modified  by  the  other 
indices  to  the  rule,  from  the  very  commencement  of  the  process. 
From  the  very  b^inning  of  our  endeavour  to  extricate  the 
implicated  rule,  we  should  construe  or  interpret  the  terms  of  his 
entire  decision  and  discourse,  by  the  nature  of  the  case  which 
he  decided ;  and  we  should  construe  or  interpret  the  terms  of 
his  general  or  abstract  propositions,  by  the  various  specific 
peculiarities  which  the  decision  and  case  must  comprise.  For 
it  is  likely  that  the  terms  of  his  decision  were  not  very 
scrupulously  measured,  or  were  far  less  carefully  measured  than 
those  of  a  statute ;  insomuch  that  the  reasons  for  his  dedsion, 
which  their  literal  meaning  may  indicate,  probably  tally 
imperfectly  with  the  reasons  upon  which  it  is  foimded.  And 
his  general  propositions  are  impertinent,  and  ought  to  have  no 
authority,  unless  they  be  imported  necessarily  (and  therefore 
were  provoked  naturally)  by  his  judicial  decision  of  the  very 
case  before  him.*^  )  ^ 

"  Kor  ia  it  neoessaiy,  that  the  general  constraed  (or  receiviDg  light)  from  the 

poonda   should   be   expressed  by  the  nature  or  class  of  the  case.    An  inference 

jndge.     In  which  case,  the  onl^  index  ex  rei  no^urd.— See  ThUatU  and  MUhleti' 

IS,  the  specialities  of  the  decision  as  Wtieh, 


626  Law :  Sources  and  Modes. 

Leot.  '  Most,  however,  of  the  writings  of  jurisconsults  (of  excerpts 
from  which  the  Pandects  are  composed),  are  rather  opinions 
on  specific  cases^  than  expositions  (in  abstract  terms)  of  the 
Boman  Law. 

A  large  portion  of  the  Code,  and  a  larger  portion  of  the 
Pandects,  consist  not  of  general  rules  (or  of  statute  laws),  but  of 
judicial  decisions  (or  of  opinions  analogous  to  such  decisions), 
from  which  rules  must  be  gathered  bj  a  process  of  abstraction 
and  induction. 

And,  what  is  worse,  the  portion  of  the  Code  and  Pandects 
which  consists  of  such  decisions  and  opinions,  is  constructed 
with  so  little  reflection  and  so  little  skill,  that  the  general 
reasons  or  principles  which  were  the  bases  of  the  decisions  and 
opinions  are  often  extremely  uncertain. 

^  As  I  have  stated  already,  the  general  propositions  which 
occur  in  a  judicial  decision,  must  always  be  taken  with  reference 
to  the  specific  peculicuities  of  the  case.  For,  as  the  proper 
purpose  of  the  judge  is  the  decision  of  the  specific  case,  any 
general  proposition  which  does  not  properly  concern  it  is  extra- 
judicial and  unauthoritative.  And  (moreover)  as  the  judge  is 
not  (like  the  legislator)  occupied  in  constructing  a  rule,  his 
general  propositions  are  often  crudely  expressed,  and  must  be 
carefully  construed  by  a  constant  reference  to  his  direct  and 
proper  purpose.  Any  of  his  general  propositions,  taken  by 
itself,  is  commonly  broader  or  narrower  than  the  intention 
which  he  really  entertains.  The  inaccurate  expressions  in 
which  it  is  conveyed,  must,  therefore,  be  enlarged  or  restricted 
by  the  scope  of  his  entire  discourse.  And  the  scope  of  his 
entire  discourse  cannot  be  known  with  assurance,  unless  the 
case  which  he  decides  is  known  in  all  its  detail. 

But,  for  the  sake  of  conciseness,  or  for  the  sake  of  getting 
at  propositions  of  an  abstract  or  general  form,  the  facts  of  the 
cases  contained  in  the  Code  and  Pandects  are  often  suppressed 
by  the  compilers.  The  general  propositions  contained  in  the 
special  Constitutions  (or  contained  in  the  analogous  opinions  of 
the  jurisprudential  writers),  are  detached  from  the  facts  to 
which  they  were  applied,  and  which  are  requisite  guides  to 
their  exact  import 

Consequently,  before  we  can  arrive  at  their  exact  import, 
we  must  perform  a  double  process.  From  the  remaining 
fragments  of  the  particular  case  to  which  a  proposition  of  the 
kind  was  applied  by  the  judge  or  jurisconsult,  we  must  gather 
the  residue  of  that  specific  case.     And  having  thus  conjectured 
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the  subject  of  the  decision  or  opinion,  we  must  collect   the    J^^^- 
import  of  the  proposition  (as  a  general  principle  or  rule),  by  the    ^     ^     ^ 
process  of  abstraction  and  induction  to  which  I  have  already 
adverted. 

Conceive  a  general  prpposition  of  my  Lord  Eldon,  detached 
from  the  case  in  which  it  occurs,  and  from  the  careful  limita- 
tions (suggested  by  the  peculiarities  of  the  case)  with  which  the 
proposition  is  guarded. 

Now  a  collection  of  propositions  so  detached  (and  of  which 
the  exact  import  must  therefore  be  extremely  uncertain),  will 
afibrd  a  conception  of  most  or  much  of  the  matter,  which 
Tribonian  and  his  associates  inserted  in  the  Code  and  Pandects, 
as  the  future  law  of  the  Boman  Empire. 

•V. 

It  follows  from  what  has  preceded,  that  law  made  judicially  RaXioUgii 
must  be  found  in  the  general  groramds  (or  must  be  found  in  the  %^^^^^^ 
general  reasons)  of  judicial  decisions  or  resolutions  of  specific  or 
particular  cases :  that  is  to  say,  in  such  grounds,  or  such  reasonSy 
as  detached  or  abstracted  from  the  specific  peculiarities  of  the 
decided  or  resolved  cases.     Since  no  two  cases  are  precisely] 
alike,  the  decision  of  a  specific  case  may  partly  turn  upon 
reasons  which  are  suggested  to  the  judge  by  its  specific  peculi- 
arities or  differences.     And  that  part   of  the  decision  which 
turns  on  those  differences  (or  that  part  of  the  decision  which 
consists  of  those  special  reasons),  cannot  serve  as  a  precedent  for 
subsequent  decisions,  and  cannot  serve  as  a  rule  or  guide  of 
conduct 

The  general  reasons  or  principles  of  a  judicial  decision  (as 
thus  abstracted  from  any  peculiarities  of  the  case)  are  commonly 
styled,  by  writers  on  jurisprudence,  the  ratio  decidendi.  And  / 
this  ratio  decidendi  must  be  carefally  distinguished  from  that, 
which  is  commonly  called  ratio  legis.  The  latter  is  the  end  or 
purpose  which  moved  the  legislator  to  establish  a  statute  law. 
Or  it  is  the  end  or  purpose  of  any  of  its  particular  provisions : 
an  end  or  purpose  which  is  subordinate  to  the  general  design  of 
the  statute.  , 

Batio  decidendi  is  itself  a  law :  or,  at  least,  it  is  the  general 
ground  or  principle  of  a  judicial  decision  or  decisions.  For 
want  of  a  statute  law,  it  performs  the  functions  of  a  general 
rule,  or  of  a  guide  of  conduct  Though  not  a  rule  in  form,  it 
is  tantamount  to  a  general  command  proceeding  from  the 
sovereign  or  state,  or  from  any  of  its  authorised  subordinates. 
For,  since  it  is  its  known  will  that  the  general  reason  of  a 


628  Law:  Sources  and  Modes. 

Lect.      decision  on  a  particular  or  specific  case  shall  govern  decisions 
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.  ^  >  on  future  resembling  cases,  the  subjects  receive  from  the  state 
(on  the  occasion  of  such  a  decision)  an  expression  or  intimation 
of  its  sovereign  will,  that  they  shall  shape  their  conduct  to  the 
reason  or  principle  thereo£ 

And  here  I  will  briefly  remark,  that,  when  I  speak  of  a 
rule  made  by  a  judicial  decision,  I  mean,  of  course,  such  a 
judicial  decision  as  is  not  a  mere  application  of  previously 
existing  law.  By  such  a  judicial  decision,  as  is  merely  an 
application  of  previously  existing  law,  no  rule  is  mada  In 
such  a  decision,  the  raJtio  decidendi  is  the  general  ground  of 
the  decision  which  the  judge  applied  to  the  given  case :  that  is 
to  say,  the  general  ground  of  decision  is  either  some  statute 
law,  or  else  the  general  ground  of  some  anterior  decision  by 
which  a  new  rule  had  been  already  introduced  and  created  In 
every  judicial  decision  by  which  law  is  made,  the  ratio  decidendi 
is  a  new  ground  or  principle,  or  a  ground  or  principle  fiat 
prevumdy  law. 

The  inter-  It  appears,  then,  from  what  has  foregone,  that  ratio  decidendi 

^^?^  (or  the  ground  or  principle  of  a  judicial  decision  which  is  not 
struction  merely  an  application  of  pre-existing  law)  is  itself  a  law,  or 
faw**^^    performs  the  functions  of  a  law. 

theiww-  But  ratio  legis  is  not  a  law;  nor  does  it  perform,  in  any 

cess  of  ab-   i*espect,  the  functions  of  a  law.     It  is  the  general  and  paramount 

"*^*^**S^     cause  of  a  statute  law  (or  else  the  particular  and  subordinate 

tion,  etc     reason  of  any  of  its  particular  and  subordinate  provisions).     The 

rule  to  be  observed  by  the  governed  is  not  the  rati/)  legis,  but 

the  lex  ipsa.\   The  rule  to  be  observed  by  the  governed  must  be 

collected   from   the   tennfis  wherein   the  statute  is  expressed: 

though,  to  the  end  of  ascertaining  the  meaning  annexed  to  those 

terms  by  the  legislator,  the  ratio  legis  (as  a  mean  or  instrument 

of  interpretation  or  construction)  must  commonly  be  consulted 

by  the  judges  who  apply  the  statute  judicially,  and  by  all  who 

would  shape  their  conduct  to  the  provisions  of  the  statute. 

Hence  it  follows,  that  the  interpretation  or  construction  of  a 
statute  law  widely  differs  from  the  analogous  process  of  induction, 
by  which  a  rule  made  judicially  ia  collected  from  decided  cases. 
Since  a  statute  law  is  expressed  in  determinate  expressions^ 
and  those  expressions  were  intended  to  convey  the  will  of  the 
legislator,  it  follows  that  the  import  or  meaning  which  he 
annexed  to  those  very  expressions  is  the  object  of  genuine  inter- 
pretation.    If  those  terms  be  of  doubtful  import,  the  ratio  or 
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scope  of  the  statute  (or  even  the  history  of  the  statute)  may  be      Lbot. 

'        ''  XXXVII 

used  as  an  instrument  or  mean  for  determining  the  doubtful   ^ 
import     But  if  those  terms  be  not  doubtful,  the  certain  sense 
of  those  terms  must  be  followed  by  the  judge,  although  it  may 
conflict  with  the  scope  of  the  statute  as  collected  from  other 
indicia. 

Baiio  legis  is,  as  I  have  said,  the  scope  or  determining  cause, 
of  a  statute  law :  that  is  to  say,  the  end  or  purpose  which 
determines  the  lawgiver  to  make  it,  as  distinguished  from  the 
intention  or  purpose  with  which  he  actually  makes  it.  For  the 
intention  which  is  present  to  his  mind  when  he  is  constructing 
the  statute,  may  chance  to  differ  from  the  end  which  moves  him 
to  establish  the  statute.  Although  he  conceive  that  intention 
with  perfect  clearness  and  precision,  and  although  he  express  it 
in  the  statute  with  similar  clearness  and  precision,  he  may  not 
pursue  the  scope,  nor  adhere  to  the  principle,  of  the  statute  with 
perfect  completeness  and  consistency.  Consequently,  notwith- 
standing the  clearness  and  the  precision  with  which  he  conceives 
and  expresses  his  actual  intention  or  purpose,  the  statute  may 
be  fitted  imperfectly  to  accomplish  the  end  or  purpose  by  which 
he  is  determined  to  make  it  And  hence  the  spurious  inter- 
pretation, ex  ratione  legis,  through  which  a  statute,  unequivo- 
cally worded  by  the  lawgiver,  is  extended  or  restricted  by  the 
judge. 

By  such  extensive  or  restrictive  interpretation  the  judge 
may  depart  from  the  manifest  sense  of  a  statute,  in  order  that 
he  may  carry  into  effect  its  rcUio  or  scope.  But,  in  these  cases, 
he  is  not  a  judge  properly  interpreting  the  law,  but  a  subordi- 
nate legidatar  correcting  its  errors  or  defects.  He  supposes  the 
expressions  which  the  lawgiver  loovld  have  used  (or  he  supposes 
the  provisions  which  the  lawgiver  vHnUd  have  made),  if  the  latter 
had  expressed  his  intention  in  appropriate  terms  (or  had  pursued 
the  scope  of  the  statute  in  a  consistent  manner) :  And  those 
supposed  expressions,  or  those  supposed  provisions,  he  stibstitiUes 
for  the  clear  expressions  which  the  lawgiver  has  actually  used, 
or  for  the  provisions  which  the  lawgiver  has  indisputably  made. 
This,  however,  is  not  iTUerpretation,  but  a  process  of  legislative 
amendment,  or  a  process  of  legislative  correction,  which  lays  all 
statute  law  at  the  arbitrary  disposition  of  the  tribunals. 

In  the  process  of  interpretation  (properly  so  called),  the 
purpose,  therefore,  is  to  get  at  the  meaning  of  the  expressions 
in  which  the  legislator  has  attempted  to  convey  his  intention. 
For,  owing  to  the  abstract  form  of  a  statute  law,  the  very  terms 
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Leot.      in  which  it  is  expressed  are  necessarily  the  main  index  to  the 
XXXVII    ,     .  ,  ^    .  ^  ^ 

-     ^     '   legislators  purpose. 

But  in  the  analogous  process  of  induction,  by  which  a  rule 

'  of  law  is  extracted    from  judicial   decisions,  that  scrupulous 

attention  to  the  language  used  by  the  legislating  judge  would 

•  commonly  defeat  the  end  for  which  the  process  is  performed. 

As  the  general  propositions  which  the  decision  contains  are  not 

commonly  expressed  with  much  premeditation,  and  as  they  must 

be  taken  in  connection  with  all  the  peculiarities  of  the  case,  it 

follows  that  the  very  terms  in  which  those  propositions  are 

clothed  are  not  the  main  index  to  the  raiio  decidendi; — to  the 

general  rule  or  principle  which  that  decision  estabUshed,  and 

^  which  is  the  governing  principle  of  the  case  awaiting  solution. 

In  short,  a  statute  law  is  expressed  in  general  or  abstract 

terms  which  are  parcel  of  the  law  itsell     And,  consequently, 

the  proper  end  of  interpretation  is  the  discovery  of  the  meaning 

which  was  actually  annexed  by  the  legislator  to  those  very 

expressions.     For  if  judges  could  depart  <id  libitum  from  the 

meaning  of  those  expressions,  and  collect  the  provisions  of  the 

statute  from  other  indicia,  they  would  desert  (generally  speaking) 

a  more  certain,  for  a  less  certain  guide. 

But  a  rule  of  law  established  by  judicial  decision,  exists 

nowhere  in  precise  expressions,  or  in  expressions  which  are  parcel 

of  the  ratio  decidendi.     The  terms  or  expressions  employed  by 

the  judicial  legislator,  are  rather  faint  traces  from  which  the 

principle  may  be  conjectured,  than  a   guide  to  be   followed 

inflexibly  in  case  their  obvious  meaning  be  perfectly  certain. 

Broad  as  the  distinction  is  between  the  interpretation  of 

statute  law  and  the  analogous  process  of  induction  by  which  a 

rule  is  extracted  from  a  judicial  decision  or  decisions,  the  two 

distinct  processes  have  commonly  been  confounded  by  those  who 

have  written  on  the  interpretation  of  the  Boman  law. 

As  I  have  remarked  above>  a  part  of  Justinian's  Code 
consists  of  edictal  Constitutions,  or  of  proper  or  statute  laws 
made  and  promulged  by  the  Emperors  as  legislators.  But  a 
part  of  it  consists  of  special  Constitutions;  that  is  to  say,  of 
judicial  decisions  by  the  Emperors  as  the  supreme  judges  of  the 
Empire:  whilst  the  Pandects  consist  of  excerpts  from  the 
writings  of  jurists,  which  not  uncommonly  are  solutions  of  cases, 
and  closely  analogous  to  judicial  decisions. 

[Owing  to  the  sanction  imparted  to  them  by  the  Emperor,  they 
are  substantially  judicial  decisions.] 
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Now  most  of  the  modem  Civilians  who  have  treated  of\^oT. 
interpretation,  have  applied  to   the  statute  law  contained  in 
Justinian's  compilations,  and   to  the  decisions  and  casuistical  \ 
solutions  which  the  compilations  also  comprise,  the  same  rules  of 
interpretation  or  construction* 

For  example:   They  have  confounded  extensive  interpreta- 
tion of  statute  law  with  the  application  of  a  decided  case  to  a     y 
resembling  case.  j 

The  so-called  extensive  interpretation  of  statute  law  ex  rations    ' 
leffis,  is  the  extension  of  the  provisions  of  the  law  to  a  case  which 
they  do  not  comprise,  because  the  case  falls  within  the  scope  of 
the  law,  although  the  provisions  of  the  law  do  not  include  it.  , 
There  is  truly  an  extension  of  the  law. 

But  the  application  of  a  decided  case  to  the  solution  of  a*" 
similar  case,  is  the  direct  application  of  the  judiciary  law  itself, 
and  not  the  extension  of  the  law  agreeably  to  its  reason  or  scope. 
For,  here,  the  law  cannot  be  extended  agreeably  to  the  reason  of 
the  decision,  inasmuch  as  the  reason  of  the  decision  (or  the. 
ground  or  principle  of  the  decision)  is  itself  the  law.  The 
application,  therefore,  of  a  decided  case  to  the  solution  of  a 
resembling  case,  is  the  direct  suisumption  of  a  case  to  which  the' 
law  itseU  directly  applies,  and  not  the  extension  of  a  law  ex 
ratione  ejus  to  a  case  or  species  obveniens  which  the  law  does  not  ^ 
embrace. 

{v.  V.  The  way  in  which  they  have  confounded  their  subject,  from 
not  perceiving  the  distinction  to  which  I  have  now  adverted. 

'AmpUant  istam  regUlam  ut  turn  maxime  procedat  si  ratio  in 
lege^  sit  expressa;  tunc  enim  non  est  extensio  sed  potius  compretiensio, 
Habetur  enim  ratio  in  lege  expressa  pro  lege  generalL'^^] 

Again :  One  of  their  commonest  rules  of  interpretation — 
cessante  ratione  legis,  cessat  lex  ipsa — applies  solely  to  precedents, 
and  does  not  apply  to  statute  law.  For  in  statute  law,  the  law 
is  one  thing,  the  reason  another ;  the  law,  as  a  command,  may 
continue  to  exist,  although  its  reason  has  ceased,  and  the  law 
consequently  ought  to  be  abrogated ;  but  there  it  is,  the  solemn 
and  unchanged  will  of  the  legislator,  which  the  judge  should  not 
take  upon  himself  to  set  aside,  though  he  may  think  it  desirable 
that  it  should  be  altered.  But  in  the  case  of  judiciary  law,  if 
the  ground  of  the  decision  has  fallen  away  or  ceased,  the  ratio 
deddertdi  being  gone,  there  is  no  law  left 

""  Decided  ease  resting  upon  a  ground  "*  B.  Fonter,  de  Juris  Interpretatione, 

which  (whether  it  be  expressed  or  not  in  lib.  ii  c.  2,  quoted  by  Thibaut,  Theorie 

the  caae)  is  in  truth  the  Law. — MargiTuU  der  logischen  Auslegung  des  romischen 

iVbte.  Rechts,  p.  67. 
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Lbot.  Professor  Thibaut  of  Heidelberg  (in  his  Interpretation  of  the 

-  ^  -  Roman  Law)  was  the  first  (I  believe)  who  saw  distinctly,  that 
the  rules  of  interpretation  which  will  apply  to  the  edictal  Con- 
stitutions contained  in  Justinian's  compilations,  have  little  or  no 
applicability  to  those  judicial  decisions  (or  to  those  solutions  of 
cases  that  are  analogous  to  judicial  decisions)  which  the  same 
combinations  also  embrace. 

It  is  to  be  regretted  that  the  excellent  work  of  Professor 

Thibaut  is  on  the  interpretation  of  the  Boman  law  only,  not  on 

the  interpretation  of  law  in  general ;  for,  consequently,  owing  to 

the  strong  peculiarities  of  Justinian's  compilations  it  has  little 

to  do  with  the  general  principles  of  construction.     But  I  am 

scarcely  acquainted  with  any  book  which,  within  so  small  a 

compass,  contains  so  much  original  thinking.     As  was  said  by 

Gassendi  of  some  work  of  Hobbes,  parvus  est  libMus,  cU  meduUd 

scatet 

Gompeti-  As  being  connected  with  the  subject  which  I  am  now  con- 

anldogies :   sidering,  I  wiU  advert  to  an  oversight  of  Sir  Samuel  Bomilly,  in 

— P&ley      his  admirable  article  in  the  Edinburgh  Beview,  on  Mr.  Bentham's 

Romilly.     papers  relative  to  Codification. 

The  passage  is  as  follows : — 

'  It  is  very  extraordinary,  that,  with  such  accurate  notions 
as  Paley  appears  to  have  had  on  this  subject,  he  should  not 
have  seen,  that  this  ''  Source  of  disputation,"  as  he  calls  it,  was 
peculiar  to  an  unwritten  law.  He  strangely  supposes  it  to 
'  belong  equally  to  the  Statute  as  to  the  Common  Law.  "  After 
all  the  certainty  and  rest,"  he  says, ''  that  can  be  given  to  points 
of  law,  either  by  the  interposition  of  the  Legislature,  or  the 
authority  of  precedents,  one  principal  source  of  disputation,  and 
into  which,  indeed,  the  greater  part  of  legal  controversies  may 
be  resolved,  will  remain  still,  namely,  the  competition  of  opposite 
analogies."  Difficulties  undoubtedly  often  arise  in  the  applica- 
tion of  written  statutes,  and  Paley  himself  has  well  pointed  them 
out ;  but  they  are  quite  of  a  different  nature  from  those  which 
attend  the  administration  of  the  common  law,  and  certainly 
cannot  be  surmounted  by  that  competition  of  opposite  analogies 
which  he  mentions.'  ^ 

Now  it  seems  to  me,  that  'the  competition  of  opposite 
analogies '  (if  the  phrase  mean  anything)  is  just  as  likely  to 
arise  on  the  application  of  statute  law,  as  on  the  application  of 
judiciary  law.  Paley  must  be  speaking  (if  he  mean  anything), 
not  of  the  discovery  of  the  law  by  interpretation   or  other 

w  Edin.  Rev.  vol.  xxix.  p.  224. 
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induction,  but  of  the  application  of  the  law,  as  already  ascer-      Lbct. 
tained,  to  the  case  which  awaits  solution.  »  ^ 

With  regard  to  the  process  of  interpretation,  or  the  analogous ; 
process  of  induction  which  I  have  already  described,  the  phrase 
'competition  of  analogies'  has  no  meaning.  The  purpose  (in 
the  case  of  the  induction)  is  to  deduce  the  rule  of  law  from  the 
decided  case  or  cases  by  which  the  rule  was  established.  If  the 
rule  of  law  was  established  by  (yM  decided  case  the  rule  cannot 
have  been  founded  on  opposite  analogies.  If  it  was  established 
by  several  cases,  it  was  founded  on  the  resembling,  and  not  on 
the  differing  properties  of  those  several  cases ;  so  that  here  also, 
it  was  not  founded  on  opposite,  but  on  analogous  analogies. 

But  with  regard  to  the  application  of  the  law  to  the  case^ 
awaiting  solution,  '  the  competition  of  opposite  analogies '  may 
certainly  arise.  For  the  case  awaiting  solution  may  re- 
semble in  some  of  its  points  the  case  or  cases  to  which  the 
rule  of  law  has  actually  been  applied  But  it  may  also  resemble 
in  other  of  its  points  a  case  or  cases  from  which  the  application 
of  the  law  has  been  withheld.  Now,  with  reference  to  the  rule 
of  law  (or  with  reference  to  the  applicability  of  the  rule  to  the 
case  which  awaits  solution),  the  resemblances  of  the  case  to  the 
cases  to  which  the  law  has  been  applied,  and  the  resemblances 
of  the  case  to  the  cases  from  which  the  law  has  been  withheld, 
are  '  opposite  and  competing  analogies : '  the  first  inviting  the 
tribunal  to  apply  the  rule ;  the  second  admonishing  the  tribunal 
that  the  rule  is  not  applicable. 

But  this  is  not  peculiar  (as  Sir  S.  Bomilly  supposes)  to  judi- ; 
ciary  law.    Wherever  law  of  any  kind  is  to  be  applied,  this  '  com- 
petition of  opposite  analogies '  may  embarrass  and  vex  the  tribimal.^ 

As  being  connected  with  the  subject  which  I  am  now  con-  Black- 
sidering,  I  will    advert  to  a  foolish  remark  of  Sir  WiUiam  ^^ "oT- 
Blackstone   concerning   the   judicial    decretes    of  the   Boman  ceming 

Emperors.  cretes^f 

He  tells  us  that  these  decretes, '  contrary  to  all  true  forms  of  the  Roman 
reasoning,  argue  from  particulars  to  generals.'  Potots."^ 

The  truth  is,  that  an  imperial  decrete  of  the  kind  to  which 
Blackstone  alludes,  is  a  judicial  decision  establishing  a  new 
principle  Consequently,  the  appUcation  of  the  new  principle 
to  the  case  wherein  it  is  established,  is  not  the  decision  of  a 
general  by  a  particular,  but  the  decision  of  a  particular  by  a 
general     If  he  had  said  that  the  principle  applied  is  a  new 

«  VoL  L  p.  69. 
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Leot.  principle,  and,  therefore,  an  ex  post  facto  law  with  reference  to 
that  case,  he  would  say  truly.  But  the  same  objection  (it  is 
quite  manifest)  applies  to  our  own  precedents. 

What  hindered  him  from  seeing  this,  was  the  childish  fiction 
employed  by  our  judges,  that  judiciary  or  common  law  is  not 
made  by  them,  but  is  a  miraculous  something  made  by  nobody, 
existing,  I  suppose,  from  eternity,  and  merely  declared  from  time 
to  time  by  the  judges.  This  being  the  case,  of  course  there  can 
be  no  ea;  post  facto  legislation  in  the  English  Judiciaiy  law. 

Before  I  proceed  to  the  advantages  and  disadvantages  of 
judicial  legislation,  and  to  the  question  of  codification,  I  will  make 
a  few  remarks  upon  certain  topics  on  which  I  may  touch  con- 
veniently at  the  present  point  of  my  Course. 

As  I  observed  in  former  Lectures,  judiciary  law  is  suggested 
by  various  causes,  and  often  takes  from  these  various  causes, 
various  .names.  With  reference  to  its  suggesting  causes,  it 
consists  mainly  of: — 

1^  Bules  which  have  grown  up  by  custom  or  usage,  and 
which  become  Law  by  judicial  adoption. 

Bules  which  are  formed  from  these  by  consequence  or 
analogy.^^  To  law  formed  in  this  manner  the  term  '  Customary 
Law,'  is  commonly  confined. 

2*.  Eules  which  are  established  by  judges  ex  proprio  arbitrio  : 
i.e.,  according  to  their  own  notions  of  what  otight  to  be  Law ; 
whether  the  standard  be  utility  or  any  other. 

Bules  which  are  formed  out  of  these,  in  the  way  of  conse- 
quence and  analogy. 

Law  formed  in  this  way  has  received  various  names.  In 
most  of  the  countries  on  the  Continent  it  is  said  to  originate 
in  the  iisus  fori, '  Oericktsgebratich.'  In  France  it  is  commonly 
called  '  Jurisprudence,'  In  the  Boman  Law  it  has  no  peculiar 
name ;  '  AuctoritasI  etc. :  Nor  does  it  seem  in  that  law  to  have 
been  of  any  great  extent ;  the  use  of  decided  cases  as  a  source 
of  law,  having  been  rendered  to  a  great  degree  unnecessary  by 
those  predeterminations  of  the  Praetors  which  were  contained  in 
their  Edicts.  In  the  English  Law,  it  has  no  peculiar  name ; 
the  whole  of  the  judicial  law  being  confounded  together. 

3^.  Law  fashioned  on  opinions  and  practices  which  obtain 
amongst  lawyers ;  and  which  naturally  have  a  great  effect  upon 
the  decisions  of  judges. 

In  Bome,  the  Jus  Civile,  strictly  so  called,  was  entirely 

"  Hale,  Hist.  Ck>iiL  Law,  ch.  ir. 
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fonned  in  this  manner.  The  opinions  of  experienced  juris-  I^kot. 
consults  were  naturally  influential  with  the  community  and  v  ^  ^' 
with  the  courts,  and  the  decisions  of  the  tribunal  were  fre- 
quently fashioned  on  them.  Much  law  has  been  thu3  made  in 
England :  by  judges  adopting  the  views  of  authoritative  exposi- 
tory writers,  or  the  practice  of  conveyancers,  and  enforcing  them 
as  law. 

4°.  Law  formed  by  judicial  decisions  upon  questions  which 
arise  out  of  the  statute  law. 

Decisions  on  statutes  are  of  two  sorts.  The  judge  applies 
the  law  to  the  fact,  according  to  his  opinion  of  the  meaning ;  or 
(by  a  process  which  is  generally  confounded  with  interpretation 
or  construction,  but  which  in  truth  is  legislation)  he  decides 
according  to  his  own  notion  of  what  the  legislator  ought  to  have 
established  By  this  extensive  or  restrictive  interpretation  tx 
rcUione  legis,  much  judiciary  law  grows  up.  A  striking  example 
of  this  is  equity,  as  it  is  called,  of  the  statute  De  Bonis ;  that 
is,  its  application  by  judges,  to  cases  coming  within  the  pre- 
dominating purpose  of  the  statute,  though  omitted  out  of  its 
provisions.  The  Statute  of  Frauds  is  another  striking  example. 
The  decisions  of  the  Courts  on  this  single  statute  are  nearly  equal 
in  bulk  to  the  whole  of  the  French  civil  code.  The  whole  of 
these  decisions  are  judge-made  law  introduced  on  the  occasion 
of  pretended  applications  of  the  statute. 

5^  Law  framed  on  foreign  law  or  positive  international 
morality. 

Much  of  the  law  made  in  our  Ecclesiastical  Courts  originated 
in  this  manner,  for  the  law  administered  in  these  courts  was 
mainly  fashioned  upon  the  civil  and  canon  law.  The  law 
obtaining  in  the  different  states  of  Germany  for  the  most  part 
consists  of  the  Roman  Law,  that  is,  of  the  Roman  Law  as 
established  by  the  German  legislators  and  tribunals.  It  is  in 
force,  as  German  Law,  of  course,  but  it  is  German  Law  moulded 
on  a  Roman  modeL 

In  like  manner  judiciary  law,  particularly,  for  instance,  that 
administered  in  our  Admiralty  Courts,  often  originates  in  posi- 
tive international  morality.  As  positive  international  morality 
(so-called  international  law)  it  has  no  force  within  any  one 
nation ;  but  a  nation  may  adopt  it  and  enforce  it  as  positive 
law  within  itsel£  The  order 

The  natural  or  customary  order  in  which  the  law  of  any  in  which 
country  arises,  or  is  founded,  seems  to  be  this :  naturally 

**  Savigny,  Yom  Beruf,  etc  pp.  16-19.    Hugo,  Enc.  pp.  25-28.  rated." 
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yttvtt'  ^®^  Rules  of  positive  morality. 

2ndly.  The  adoption  and  enforcement  of  these  rules  by  the 
j   tribunala 

'  Srdly.  The  addition  of  other  rules  drawn  from  the  former 

I    by  consequence  or  analogy. 

4thly.  The  introduction  of  new  rules  by  the  judges,  propria 
arhitrio  ;  and  illations  from  these. 

Sthly.  Legislation  proper,  by  the  sovereign  legislature,  in 
the  same  order. 

6thly.  The  action  and  reaction  of  judicial  legislation  and 
legislation  proper. 

The  sovereign  legislature  by  its  acts  acknowledges  the 
existence  of  law  made  by  the  tribunals,  and  moulds  its  own 
enactments  upon  it;  the  application  of  the  law  made  by  the 
sovereign  gives  rise  to  further  judicial  legislation ;  and  in  some 
cases  the  sovereign  legislature,  acting  as  the  supreme  judicatory, 
makes  judiciary  law  by  its  own  judicial  decisions. 

7thly  and  lastly :  A  Code. 

The  conception  of  a  code,  or  systematic  and  complete  body 
of  statute  law,  intended  to  supersede  all  other  law  whatever,  does 
not  seem  to  belong  to  any  age  less  civilised  than  our  own.  It 
is  essentially  a  modem  thought^ 

Such  can  hardly  be  conceived  to  have  been  the  purpose  of 
Justinian.  It  does  indeed  appear  from  the  Pandects,  that  he 
intended  them  and  the  code  to  be  the  only  law  thereafter  to 
obtain  in  the  Boman  Empire ;  but  we  can  only  marvel  at  the 
conceit.  For  so  ill  did  the  compilers  of  those  works  accomplish 
their  task,  that  they  were  scarcely  promulgated  before  he  was 
obliged  to  add  to  them  a  body  of  Novels  as  big  as  themselves, 
and  to  set  about  a  new  edition  of  the  Compilation. 

This,  however,  is  the  only  example  occurring,  as  far  as  I  am 
aware,  in  ancient  times,  which  can  be  considered  as  an  approach 
to  the  conception  of  a  Coda  Csesar^s  idea  does  not  seem  to  have 
gone  beyond  a  compilation  of  the  leges  of  the  poprdus  and  plebs  ; 
a  digest  of  the  then  existing  statute  law. 

The  conceptions  entertained  of  a  Code  in  modem  times  have 
generally  been  as  indistinct  as  Justinian's.^  And  this  is  the 
chief  cause  of  the  imperfections  of  all  recent  attempts  at  codifica- 
tion, and  the  cause  by  reason  of  which  the  codifiers  have  left  to 

**  Anciently,  all  collections  of  Laws  the  middle  of  the  last  centary.     First 

(or  l^gal  rales)  promolged  by  the  legis-  examples  of  such  Codes :    in  Prossia, 

latore,  were  caUed  Ckules.    The  modem  1747  ;    Anstria,   1763 ;    Russia,    1767 ; 

idea  of  a  Code — a  complete  and  excla-  Fiimce,  1798. 

sive  body  of  law— did  not  arise  till  after  ^  Bentham,  Principles,  etc.  p.  828. 
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be  covered  by  judiciary  law  the  wilderness  which  they  knew  not     Lbot. 
how  to  deal  with,  xxxvil 

Judiciaiy  and  statute  law  often  run  into  one  another.     An  Caaes  ap- 
example  of  this  is  a  declaratory  law.      A  declaratory  law^  pawntly 
though  not  a  decision  upon  a  question  of  law  in  the  course  of  mediate 
judicial  procedure  (that  is,  though  it  has  not  necessarily  any  ^«^?«** 
effect  upon  the  interests  of  determinate  parties),  has  yet  the  and 
operation  of  a  judicial  decision  with  respect  to  cases  in  generaL  Jjjf**® 
It  is  not  the  establishment  of  a  new  law,  but  determines  the 
import  of  pre-existing  law. 

If  it  introduce  a  new  rule  under  colour  of  explaining  an 
old  one,  it  is  not  in  substance  a  declaratory  law ;  and  is  then 
analogous  to  the  cases  in  which  judges  made  judicial  law,  under 
colour  of  interpreting  statute  law,  or  of  getting  by  induction  at 
prior  judge-made  law. 

If  the  declaratoiy  law  relate  to  an  anterior  statute,  it  is  in 
effect  a  republication  of  that  statute  in  a  more  correct  form : — 
in  a  form  which  expresses  more  precisely  the  real  or  supposed 
intention  with  which  the  statute  was  passed  If  it  relate  to 
judicial  law,  it  converts  judicial  into  statute  law ;  superseding 
the  authority  of  the  decision  upon  which  the  judicial  law  formerly 
rested  Thus  the  Pandects  of  Justiman  may  be  considered  as 
an  express  declaration  by  the  Legislator,  that  certain  writings 
which  had  acquired  authority  in  the  tribunals  should  thenceforth 
be  statute  law.     [Sed  quasre^  judicial  decisions  ?] 

There  is  the  same  difference  (with  regard  to  the  occasion  of 
the  declaration)  between  declaratoiy  laws,  that  there  is  between 
original  laws:  ix,  A  declaratory  law  is  either  emitted  as  a 
general  rule,  independently  of  a  particular  incident,  or  on  occa- 
sion of  a  particular  incident  Laws  of  the  former  sort  are,  de- 
claratoiy Acts,  etc..  Edicts  of  the  Prsetor,  so  far  as  interpreting : 
Laws  of  the  latter  sort,  Opinions  given  by  the  Boman  Emperors 
at  the  instance  of  particular  parties ;  Opinions  which  Courts  of 
Justice  might  be  authorised  to  give  on  occasion  of  transactions 
contemplated :  Eescripts.*' 

The  great  difference  here  (as  in  original  legislation)  is  this ; 
that  in  the  former  case  the  law  is  not  only  formally  promulged 
(which  is  an  accident)  but  is  given  in  abstract,  in  the  form  of  a 
general  proposition  or  propositions  detached  from  any  actual 
incident :  in  the  latter,  it  is  given  as  part  of  an  opinion  or  deci- 
sion upon  a  particular  incident ;  and  must  always  be  taken  into 

M  Bentham,  Principlefl,  etc  p.  328. 
^  See  p.  519,  ante.    Falck,  §  16.     Blackatone,  toI.  i  p.  86. 

VOL.  n.  K 
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Lbct.      consideration  lointly  with  that  incident,  in  order  that  we  may 
AAA  Y 11    i^jr^  a  correct  estimate  of  its  import. 

The  Bescripts  of  the  Boman  Emperors^  though  issuing  from 
the  legislature,  were  not  statute  law.  They  were  either  decisions 
on  appeal  declaratory ;  or  instructions  how  to  decide,  issued  to 
inferior  judicatories. 

In  England  we  have  nothing  analogous  to  this :  Acts  of 
Parliament  relating  to  particular  cases  are  not  decisions  in  the 
way  of  appeal,  but  privileffia :  and  the  House  of  Lords,  though 
it  sit  as  a  Court  of  Judicature,  is  not  the  legislature,  but  only 
a  branch  of  it     [Provision  in  Statute  of  Treasons.^] 

In  France,  perhaps  the  judicial  decisions  of  the  Conseil  du 
Boi,  which,  before  the  Bevolution,  performed  the  functions  of 
the  present  Court  of  Cassation,  may  have  resembled,  in  this 
respect,  the  rescripts  of  the  Soman  Emperors.  But  whether 
such  decisions  were  given  in  the  name  of  the  King  (who  for  a 
century  or  two  before  the  Bevolution  was  substantially  the 
legislature)  I  am  not  able  to  determina  If  not  supposed  to 
proceed  from  him  by  the  advice  of  his  Conseil,  but  to  be  the  act 
of  the  Conseil  itself,  sitting  as  a  Court  of  Cassation,  they  were 
nx>t  analogous  to  rescripts. 

Declaratory  laws  are  sometimes  provoked  by  a  particular 
case,  and  are  so  far  analogous  to  judicial  decisions.^  Such  are 
the  laws  made  by  the  Prussian  Law  Commission.  If  the  judges, 
whose  duty  it  is  to  decide  according  to  the  provisions  of  the 
Prussian  Code,  differ  in  their  interpretation  of  it,  and  cannot 
unravel  the  meaning,  the  decision  of  the  last  Court  of  Appeal  is 
referred  to  the  Law  Commission,  who  have  power,  not  to  alter 
the  decision  as  respects  the  particular  case,  but  to  amend  the 
law  in  futurum,  and  what  they  promulge  is  a  law  declaratory  of 
what  shall  be  deemed  law  in  future  on  the  occurrence  of  a  similar 
case. 

[The  matter  contained  in  the  following  pages  formed  no  part  of 
the  Lectures.     It  was  found  among  loose  papers. — S.  A.] 

Where  there  is  no  rule  in  the  system  applicable  to  the  case, 
the  judge  virtually  makes  one,  if  he  decides  at  all,  or  decides  on 
any  general  ground. 

Now  where  the  judge  makes  a  judiciary  rule,  he  may  build 
it  on  any  of  various  grounds,  or  derive  it  from  any  of  various 
sources:  e.g.  a  custom  not  having  force  of  law,  but  obtaining 

«■  Blackstone,  vol.  iv.  pp.  84,  85.     See  ante,  p.  620. 
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throughout  the  community,  or  in  some  class  of  it ;  a  maxim  of     Lect. 
international  law ;  his  own  views  of  what  law  ought  to  be  (be    . 
the  standard  which  he  assumes,  general  utility  or  any  other). 

[All  which  I  will  shortly  explain  elsewhere.] 

But  it  often  (perhaps,  most  commonly)  happens,  that  he 
derives  the  new  rule,  by  a  consequence  built  on  analogy,  from  a 
rule  or  rules  actually  part  of  the  system.  And  it  is  to  the 
creation  of  law  thus  derived  from  pre-existing  law,  that  the 
competition  of  opposite  analogies  to  which  judicial  legislation  is 
liable,  is  peculiarly,  if  not  exclusively,  incident. 

Law  thus  derived  from  pre-existing  law,  has  received  various 
names.  It  is  styled  by  Hale,  law  formed  by  illations  on  anterior 
law  :^  by  others,  law  derived  from  pre-existing  law,  by  conse- 
quence or  analogy :  by  others,  jus  quod  ex  jure  efficitur  argu- 
mentandoJ^  By  others  it  is  styled  law  built  upon  technical 
grounds :  i.e.  upon  grounds  like  those  of  the  rules  from  which  it 
is  derived,  rather  than  on  considerations  of  utility  which  regard 
the  actual  state  of  the  community. 

The  judge  makes,  and  applies  to  the  subjects  wanting  a  rule;  How  law 
a  rule  analogous  to  an  existing  rule  (statute  or  judiciary)  which  ^^^^0^ 
regards  analogous  subjects.      Mg. :  The  extension  of  a  statute  anterior 
Tinequivocally  expressed,  to  cases  embraced  by  its  scope,  but  fomed. 
omitted  by  the  lawgiver ;  or  its  extension  to  subjects  not  existing 
when  it  was  made,  but  analogous  to  subjects  embraced  by  its  pro- 
visions or  scope.     Or  (supposing  that  promissory  notes  preceded 
bills  of  exchange),  the  rules  applicable  to  the  latter  were  formed 
by  consequence  and  analogy  from  rules  regarding  the  former. 

In  every  case,  therefore,  the  new  rule  thus  derived  is  applied 
to  some  species  or  sort  of  a  given  genus  or  kind. 

But  the  rule  may  be  derived  from  a  rule  regarding  generally 
the  whole  geniLS,  or  from  a  rule  regarding  specially  some  of  its 
species.  JS.g, :  A  new  rule  regarding  contracts  of  a  species  or 
sort,  may  be  derived  from  a  rule  regarding  contracts  generally, 
or  &om  a  rule  regarding  specially  some  other  species  of  contracts. 
Considering  the  way  in  which  law  is  gradually  built  out,  the 
latter  is  the  more  ordinaiy  process. 

In  either  case,  the  new  rule  is  derived  from  the  pre-existing 
role  by  consequence  and  analogy,  or  rather  by  a  consequence 
founded  on  analogy.  For  the  new  rule  is  made  what  it  is,  in 
consejiience  of  the  existence  of  a  similar  rule  applying  to  subjects 
which  are  analogous  to  (or  of  the  same  genus  with)  the  subjects 
which  itself  particularly  concerns. 

^  Hale,  Hist  Com.  Law,  ch.  iv.  sub  fine,  ^^  Miihlenbruch,  vol.  i.  lib.  i.  §  42. 
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How  the 
competi- 
tion of  op- 
posite ana- 
lo^es  may 
arise. 


Q.  Whe- 
ther diffi- 
calties 
may  not 

inconsist- 
ency of 
competing 
rules? 


There  is,  in  every  case,  a  consequence,  an  analogy,  and  a 
difference. 

The  new  rule  is  formed  by  consequence  from  the  anterior 
rule.  The  subjects  of  the  new  rule  are  analogous  to  those  of 
the  old  one.  But,  by  reason  of  the  specific  difference  of  the 
species  or  sort  which  its  peculiar  subjects  belong  to,  the  new 
rule  is  different  from,  as  well  as  like,  tJie  old  ona 

However,  where  the  new  rule  is  formed  from  an  old  rule 
regarding  the  genus  generally,  the  new  rule  is  not  co-ordinate 
with  the  old  one,  but  is  included  under  it,  as  the  minor  of  a 
syllogism  is  included  under  the  major.  But  where  the  new  rule 
is  derived  from  an  old  rule  specially  regarding  a  species  or  sort, 
the  new  rule  is  merely  co-ordinate  with  the  old  and  is  not 
included  in  it  as  a  consequence. 

And  hence  probably  the  difference  between  rules  formed  by 
consequence,  and  rules  formed  by  analogy. 

[Sed  quoBre,  For,  if  there  were  merely  a  consequence,  in 
the  case  of  the  generic  rule,  there  would  not  be  a  new  rule,  but 
merely  a  subsumption  of  the  new  species  under  the  old  one.] 

Subjects  calling  for  a  rule,  may  be  like,  in  some  respects,  to 
subjects  of  anterior  rule  A ;  but,  in  other  respects,  to  subjects 
of  anterior  rule  B,  which  is  essentially  different  from  A. 

The  two  likenesses  are  competing  analogies.  One  inviting 
the  judge  to  model  the  rule  in  projection  on  A ;  and  the  other 
inviting  him  to  model  it  on  B :  one  inviting  him  to  decide  the 
case  analogously  (but  not  exactly  similarly)  to  decisions  by  A ; 
and  the  other,  etc. 

This  is  the  copipetition  specially  contemplated  by  Paley. — 
He  supposes  a  question  which  can  only  be  brougJU  within  any 
fixed  ride  by  anaioffy,  i.e.  which  ought  to  be  decided  by  a  rule 
analogous  to  a  fixed  or  existing  rule.  For,  if  the  case  were 
brought  wUMn  a  fixed  ride,  it  would  be  directly  subsumed  imder 
that  rule,  and  the  difficulty  would  not  exist  He  commits  the 
usual  mistake  of  supposing  that  a  rule  can  be  extended.  like 
the  mistake  of  supposing  that  the  judge  extends  a  statute,  when 
he  ekes  it  out  by  a  judiciary  rule. 

It  has  been  supposed  by  Sir  Samuel  Bomilly  that  the  com- 
petition of  opposite  analogies  could  not  arise,  if  the  system  of 
law  were  entirely  statute  (codified  or  not). 

Now  with  regard  to  that  competition  which  is  incident  to 
the  application  of  law,  it  is  manifestly  incident  to  statute  law. 
For  statutes  may  be  inconsistent  inter  se,  or  a  single  statute 
may  be  inconsistent  with  itself.     Nor  is  direct  legislation,  more 
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than  judicial^  free  from  a  competition  of  analogies.  For  a  statute, 
like  a  judiciary  rule,  is  often  derived,  by  a  consequence  founded 
on  analogy,  from  an  anterior  statute  or  an  .anterior  judiciary 
rula 

A  remarkable  example  of  this  is  furnished  by  the  legislation 
of  the  Praetors,  by  whom  most  of  the  working  civil  law  was 
formed  Now  though  they  legislated  directly  (or  by  way  of 
what  the  French  would  call  arrits  gi^nArmm  et  r^lementaires), 
they  l^islated,  commonly,  agreeably  to  the  maxim  which  has 
guided  the  judicial  legislation  of  our  own  Chancellors,  '  jEqwUas 
sequUwr  legem :'  ^  that  is  to  say,  the  law  which  they  made,  was 
made  by  consequence  and  analogy  to  the  jus  civile  or  common 
law^  much  more  than  in  pursuance  of  their  own  views  of  public 
utility.  Though  this  last  was  consulted  too,  or  their  cequitas 
would  have  been  nugatory. 

Nothing,  indeed,  can  be  more  natural,  than  that  legislators, 
direct  or  judicial  (especially  if  they  be  narrow-minded,  timid, 
and  unskilful),  should  lean  as  much  as  they  can  on  the  examples 
set  by  their  predecessors.  The  internal  history  of  almost  every 
system  of  law,  consists  mainly  in  tracing  the  course  wherein 
the  system  was  formed  by  successive  illations. 

Sir  Samuel  Bomilly  supposes  that  the  competition  of  opposite 
analogies  is  a  means  of  surmounting  the  difficulty.  It  is,  in 
truth,  the  difficulty  to  be  surmounted.  He  falls  into  the  mistake 
of  confounding  the  competition  incident  to  the  application,  with 
the  competition  incident  to  the  creation,  of  law.  This  arose 
from  his  assmning  unconsciously  at  the  moment  (against  what 
he  had  shewn  in  the  text)  that  common  or  judiciary  law,  when 
virtually  made,  is  only  administered  or  applied 
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6B0X7NDLESS  OBJECTIGNS  TO  JUDICIAL  LEGISLATION. 

Having  touched  upon  a  few  of  the  numerous  differences  which 
distinguish  stattUe  from  judiciary  law,  I  pass  to  the  advantages 
and  disadvantages  of  judicial  or  improper  legislation,  and  the 
possibility  of  excluding  that  prevalent  mode  of  legislation,  by 
means  of  codes,  or  systems  of  statute  law. 

I  will  first  consider  some  groundless  objections  which  are 
made  to  judiciary  law.     I  then  will  remark  on  some  of  the  evils 

^  Digest,  zzii.  5  (De  Testibas),  L  14, 
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Leot.      with  which  it  really  is  pregnant      And  having  remarked  on 

.  those  evils,  I  will  proceed  to  the  scabrous  question  of  codificaiion. 

Bentham'8         It  seems  to  be  denied  by  Bentham,  that  judiciary  law  is 

to  judicr-     properly  law :  that  is  to  say,  that  it  is  law  imperative.     He  says 

ary  law,      it  consists,  at  the  most,  of  ^t^o^-commands :  of  objects  not 

that  it  18  ,,  ,,  , 

not  law.      commands,  but  merely  analogous  to  commands. 

This  objection  I  have  partly  answered  in  preceding  lectures. 
I  will,  however,  advert  to  it,  for  a  moment,  in  the  present  place. 

It  appears  to  me  that  judiciary  law,  whether  made  by  the 
sovereign  or  by  subordinate  judges,  quadrates  with  Bentham's 
own  definition  of  a  genuine  but  tacit  command,  as  given  in  a 
note  to  his  *  Fragment  on  Government'  Where  it  is  perfectly 
well  known  to  be  the  will  of  the  legislator  that  the  principles 
or  grounds  of  judicial  decisions  should  be  observed  as  rules  of 
conduct  by  the  subjects,  and  that  they  should  be  punished  for 
violating  them,  the  intimation  of  the  legislator's  will  is  as 
complete  as  in  any  other  case.  The  ratio  decidendi  of  a  decision 
may,  perhaps,  indeed  be  that  properly  called  not  a  law,  but  a 
norma  or  model,  which  the  law  obliges  you  to  observe,  the  law 
itself  being  properly  the  intimation  of  the  legislator's  will.  But 
this  would  be  eqmdly  a  reason  for  excluding  &om  the  name  law, 
all  the  expository  part  of  statute  law ;  for  instance,  the  descrip- 
tion of  the  act  which  is  to  be  done  or  forborne,  previously  to 
ordering  that  it  be  done  or  forborne. 

A  second  Another   objection   to  judical   legislation   which    is  often 

oyeSion^  insisted  upon  (and  which  is  urged  by  Sir  Samuel  Eomilly,  in 
tojudici-  the  article  already  referred  to),  is  also  (I  think)  founded  in 
mistake.  It  is  objected  to  judicial  legislation,  that  where 
subordinate  judges  have  the  power  of  making  laws,  the  com- 
munity has  little  or  no  control  over  those  who  make  the  laws 
by  which  its  conduct  must  be  governed.  Now  this  objection,  it 
is  manifest,  is  not  an  objection  to  judiciary  law,  but  to  law 
proceeding  from  authors  (judicial  or  not)  who  are  not  sufficiently 
responsible  to  the  bulk  or  mass  of  the  community.  It  applies 
to  statute  law  made  by  the  Sovereign  directly,  in  case  the 
supreme  government  be  purely  monarchical,  or  in  case  it  consist 
of  a  number  with  interests  adverse  to  the  majority.  It  applies 
to  statute  law  made  by  subordinate  judges  (or  made  directly  by 
any  subordinate  legislature),  in  case  that  subordinate  author  be 
the  creature  of  a  monarch  or  oligarchy,  or,  for  any  reason,  be 
too  independent  of  the  people.  It  applies  (it  is  true),  to  the 
decretes  of  the  Bo^ian  Emperors,  acting  as  supreme  judges :  but 
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it  applies  to  the  Edictal  Gonstitutioiis  of  the  same  Emperors  or      Lect. 
Princes,  acting  as  sovereign  legislators.  ^     ^     > 

In  short,  the  objection  is  not  an  objection  to  judicial  legis-  \ 
lation,  but  to  any  legislation  of  any  parties  who  are  not  sufficiently  \ 
controlled  by  positive  law,  or  by  the  law  (improperly  so  called)  J 
which  general  opinion  imposes.  / 

As  aimed  particularly  at  English  judiciary  law,  the  objection 
in  question  amounts  to  this: — that  the  judges  are  made  by 
the  King,  and  not  by  the  people  or  their  representatives ;  and 
therefore,  are  prone  to  regard  the  sinister  interests  of  their 
maker,  rather  than  the  general  interests,  or  the  interests  of  the 
community  at  large. 

But  the  objection  in  question,  as  aimed  particularly  at 
English  judiciary  law,  would  apply  to  statute  law,  made  by  the 
English  judges  after  the  manner  of  the  Eoman  PrsBtors.  It 
would  apply,  at  least,  to  such  statute  law,  in  a  considerable 
degree.  For  a  legislator  going  to  work  in  the  way  of  judicial 
legislation,  has  certainly  more  opportunities  of  covering  a  sinister 
intent,  than  a  legislator  who  sets  a  rule  directly  and  professedly. 
A  statute  law  being  expressed  in  an  abstract  or  general  form,  its 
scope  or  purpose  is  commonly  manifest.  In  case,  therefore,  its 
purpose  be  pernicious,  its  author  cannot  escape  from  general 
censure.  But  a  law  made  judicially  being  implicated  with  a 
peculiar  case,  and  its  purpose  not  being  expressed  in  any  deter- 
minate shape,  its  author  can  retract  and  disavow,  with  compara- 
tive ease,  in  case  his  intent  be  dishonest,  and  excite  attention 
and  criticism. 

It  is  a  remark  of  Kant,  that  the  expression  in  abstract  arui 
general  terms  of  a  given  maxim  or  principle,  affords  a  proof  (or 
a  presumption),  that  the  maxim  or  principle,  as  a  maxim  or 
principle,  ia  consonant  to  truth  and  reason.  'Der  aUgemeine 
Ausdruck  einer  Maxime  zum  Beweise  dient,  sie  sey  als  Maxime 
vemtinftig.' — It  certainly  affords  a  proof  (or  a  presumption), 
that,  in  the  opinion  of  the  party  who  so  expresses  the  maxim, 
the  maxim  is  consonant  to  reason,  and  may  be  laid  open  and 
bare  to  the  examination  of  others. 

And,  moreover,  the  objection  in  question,  as  aimed  par- 
ticularly at  English  judiciary  law,  is  not  an  objection  to  judicial 
l^islation,  but  an  objection  to  the  manner  in  which  the  judges 
are  appointed.  If  their  appointment  by  the  crown  render  them 
obnoxious  to  its  influence,  and  if  their  obnoxiousness  to  the 
influence  of  the  crown  produce  judicial  legislation  adverse  to  the 
general  interests,  let  their  appointment  be  vested  in  some  party 
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LxcT.     or  another  whose  interests  do  not  conflict  with  those  of  the 
^^^^^     community  at  large. 

In  the  last  result,  indeed,  the  objection  in  question,  as  aimed 
particularly  at  English  judiciary  law,  is  virtually  an  objection  to 
the  constitution  or  conduct  of  the  sovereign  legislature  of  Britain. 
For  the  judicial  law  made  by  the  English  judges  (like  the  statute 
law  made  by  the  Boman  PrsBtors),  has  been  formed  under  the 
eyes  of  the  sovereign  legislature,  has  been  made  with  the 
acquiescence  of  the  sovereign  legislature,  and  has  been  confirmed, 
in  innumerable  instances,  by  its  explicit  or  tacit  adoption  in 
statutes  passed  by  itself. 

In  short,  the  objection  which  I  now  am  considering,  is  not 
an  objection  to  judidary  law.  It  is  an  objection  to  judiciary 
law  (or  to  any  laW)  which  is  made  by  the  direct  establishment, 
or  by  the  express  or  tacit  authority,  of  a  Jarf  sovereign  govern- 
ment :  of  a  government  whose  interests  are  adverse  to  those  of 
the  generality  of  its  subjects;  or  which  is  too  ignorant  and 
incapable,  or  too  indifferent  and  lazy,  to  conduct  or  inspect 
advantageously  the  importcmt  business  of  legislation. 

A  third  Another  current  objection  to  judiciary  law,  is  also  bottomed, 

o^e^oD^  it  appears  to  me,  upon  a  complete  misapprehension  of  its  natura 
to  jadi-       It  supposes  that  judicial  legislators  legislate  arbitrarily :  that  the 
c^ry    ^-    ijQ(jy  Qf  the  law  by  which  the  community  is  governed,  is,  there- 
fore, varying  and  uncertain :  and  that  the  body  of  the  law  for 
the  time  being  is,  therefore,  incoherent. 

Now  this  may  be  true,  to  some  extent,  of  mpreme  judicial 
legislation,  for  the  Sovereign  in  the  character  of  judge  (like  the 
Sovereign  in  the  character  of  legislator)  is  controlled  by  nothing 
but  the  opinions  or  sentiments  of  the  commimity. 

But,  even  in  respect  of  supreme  legislation,  this  objection 
(like  the  former)  is  not  peculiarly  applicable  to  judiciary  law. 
It  is  equally  applicable  to  statute  law  made  directly  by  the 
sovereign  legislature. 

To  judiciary  law  made  by  subordinate  judges  (which,  in 
almost  every  community,  forms  the  greater  portion  of  judiciary 
law)  the  objection  in  question  will  hardly  apply  at  all.  For  the 
arbitrvwni  of  subordinate  judges  (like  that  of  the  sovereign 
legislature)  is  controlled  by  public  opinion.  It  is  controlled, 
moreover,  by  the  sovereign  legislature :  under  whose  inspection 
their  decisions  are  made:  by  whose  authority  their  decisions 
may  be  reversed:  and  by  whom  their  misconduct  may  be 
pimished.     Their  arUtrium  is  controlled  particularly  by  courts 
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of  appeal :  by  whose  judgments  their  decisions  may  be  reversed :      lam. 
and  who  may  point  them  out  to  general  disapprobation,  or  may 
mark  them  out  as  fit  objects  for  legal  penalties. 

And  (admitting  that  the  objection  will  apply  to  that  judiciary 
law  which  is  made  directly  by  subordinate  judges)  it  also  will 
apply,  with  a  few  modifications,  to  all  statute  law  which  is 
established  by  subordinate  authors. 

The  objection,  therefore,  in  question,  is  an  objection  to 
sutH/rdiivaJU  legislation,  rather  than  to  jvdidary  law. 

But,  owing  to  the  restraints  to  which  I  have  just  adverted, 
it  is  clear  that  subordinate  judges  will  rarely  legislate  arbitrarily, 
whether  they  legislate  directly  (in  the  manner  of  the  Prsetors  by 
their  Edicts)  or  legislate  indirectly  (in  the  manner  of  our  own 
Courts).  Where  subordinate  judges  subvert  existing  law,  they 
commonly  are  doing  that  which  the  opinion  of  the  community 
requires ;  to  which  the  sovereign  legislature  expressly  or  tacitly 
consents ;  and  which  the  sovereign  legislature  would  do  directly, 
if  it  cared  sufficiently  for  the  general  interests,  or  were  competent 
to  the  business  of  legislation. 

Before  I  quit  the  topic  which  I  am  immediately  considering, 
I  will  advert  to  another  cause  which  controls  the  arlUrium  of 
judges,  and  makes  the  rules  which  they  establish  by  their  deci- 
sions (or  the  rules  which  they  establish  by  direct  legislation) 
consonant  with  existing  law,  and  consonant  with  one  another. 

The  cause  in  question  is  the  influence  of  private  lawyers, 
with  the  authority  which  is  naturally  acquired  by  their  profes- 
sional opinions  and  practices.  The  supervision  and  censure  of 
the  bar,  and  of  other  practitioners  of  the  law,  prevent  deviations 
firom  existing  law,  imless  they  be  consonant  to  the  interests  of 
the  community,  or,  at  least,  to  the  interests  of  the  craft.  And 
though  the  interests  of  the  craft  are  not  unfrequently  opposed 
to  the  interests  of  the  community,  the  two  sets  of  interests  do, 
in  the  main,  chima 

The  judiciary  law  made  by  the  tribunals,  is,  in  effect,  the 
joint  product  of  tiie  legal  profession,  or  rather  of  the  most  experi- 
enced and  most  skilful  part  of  it:  the  joint  product  of  the 
tribunals  themselves,  and  of  the  private  lawyers  who  by  their 
cunning  in  the  law  have  gotten  the  ear  of  the  judicial  legislators. 
In  the  somewhat  disrespectful  language  of  Mr.  Bentham,  it  is 
not  the  product  of  judge  only,  but  it  is  the  joint  product  of 
Judge  and  Co.  So  great  is  the  influence  of  the  general  opinion 
of  the  profession,  that  it  frequently  forces  upon  the  Courts  the 
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liBOT.      adoption  of  a  rule  of  law,  by  a  sort  of  moral  necessity.     When 

XXXVIII  '     •'  •' 

.  the  illations  or  anticipations  of  lawyers  as  to  what  the  Courts 

would  probably  decide  if  the  case  came  before  them,  has  been 
often  acted  upon,  so  many  interests  are  adjusted  to  it,  that  the 
Courts  are  compelled  to  make  it  law.  What  a  howl  would  be 
set  up  (and  not  unjustly)  if  the  Courts  were  to  disregard  the 
established  practice  of  conveyancers ;  although,  until  sanctioned 
by  judicial  decisions,  it  is  not  strictly  law.  Being  constantly 
cu^ted  upon,  and  engaging  a  vast  variety  of  incidents  in  its 
favour,  it  performs  the  functions  of  a  law,  and  will  probably 
become  law  as  the  pfurticular  cases  arise. 

The  way  in  which  law  is  made  by  private  lawyers,  is  well 
described  in  the  Digests,  by  an  excerpt  from  Pomponiv^,  *  Con- 
stare  non  potest  jus,  nisi  sit  aliquis  jurisperitus,  per  quem  possit 
quotidie  in  melius  prodtici'  This  is  almost  inevitably  the 
growth  of  law.  The  laity  (or  non-lawyer  part  of  the  community) 
are  competent  to  conceive  the  more  general  rules :  but  none  but 
lawyers  (or  those  whose  minds  are  constantly  occupied  with  the 
rules)  can  produce  (or  evolve)  those  numerous  consequences 
which  the  rules  imply,  or  can  give  to  the  rules  themselves  the 
requisite  precision. 

Herr  von  Savigny  describes  modem  law  as  composed  of  two 
elements,  the  one  element  being  a  part  of  the  national  Ufe  itself, 
and  the  other  element  being  the  product  of  the  lawyers*  craft. 
The  first  he  names  the  political,  and  the  last  the  technical 
element. 

Independently  of  the  checks  which  I  have  just  mentioned, 
judges  are  naturally  determined  to  abide  by  old  rules,  or  to  form 
new  ones,  by  consequence  from,  or  analogy  to,  the  old. 

{v.  v.)  They  are  naturally  determined  by  two  causes. 

1.  A  regard  for  the  interests  and  expectations  which  have 
grown  up  under  established  rules:  or  under  consequences  and 
analogies  deducible  from  them. 

2.  A  perception  of  consequence  and  analogy :  which 
determines  the  understanding,  independently  of  any  other  con- 
sideration. 

The  truth  is,  that  too  great  a  respect  for  established  rules, 
and  too  great  a  regard  for  consequence  and  analogy,  has  generally 
been  shewn  by  the  authors  of  judiciary  law.  Where  the  intro- 
duction of  a  new  rule  would  interfere  with  interests  and  expec- 
tations which  have  grown  out  of  established  ones,  it  is  clearly 
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incumbent  on  the  Judge  start  decisis;  since  it  is  not  in  his 
power  to  indemnify  the  injured  parties.  But  it  is  much  to  be 
regretted  that  Judges  of  capacity,  experience  and  weight,  have 
not  seized  every  opportunity  of  introducing  a  new  rule  (a  rule 
beneficial  for  the  future),  wherever  its  introduction  would  have 
no  such  effect.  This  is  the  reproach  I  should  be  inclined  to 
laake  against  Lord  Eldon. 

A  striking  example  of  this  backwardness  of  Judges  to 
innovate,  is  to  be  found  in  the  origin  of  the  distinction  between 
law  and  equity ;  which  arose  because  the  Judges  of  the  Common 
Law  Courts  would  not  do  what  they  ought  to  have  done,  namely 
to  model  their  rules  of  law  and  of  procedure  to  the  growing 
exigencies  of  society,  instead  of  stupidly  and  sulkily  adhering  to 
the  old  and  barbarous  usages.  Equity,  when  it  arose,  has 
remained  equally  barbarous  from  the  same  cause:  the  rule 
cequitas  sequitur  legem  has  been  too  much  regarded;  a  rule 
which,  if  followed  literally,  would  leave  nothing  for  the  Courts 
of  Equity  to  perform. 

Owing  to  the  causes  to  which  I  now  have  adverted,  and  to 
others  which  I  pass  in  silence,  there  is  more  of  stability  and 
coherency  in  judiciary  law,  than  might,  at  the  first  blush,  be 
imagined. 

And  here  I  must  stop  for  the  present.  In  my  next  Lecture, 
I  will  remark  on  some  of  the  evils  with  which  judiciary  law  is 
really  pregnant :  and  I  will  also  advert  (as  fuUy  as  my  limits 
will  allow)  to  the  question  of  codification. 

These  two  topics,  with  a  few  others  on  which  I  must  touch, 
will  fill  a  long  discourse.  With  that  discourse,  I  shall  close  my 
disquisitions  on  the  sources  of  law,  and  on  the  modes  in  which  it 
begins  and  ends. 
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LECTURE   XXXIX. 


DISADVAin'AGES  OF  JUDICIAL  LEGISLATION. ^THE   QUESTION  OF 

CODIFICATION  DISCUSSED. 

In  my  last  evening's  discourse,  I  called  your  attention  to  a  few 
of  the  numerous  differences  which  distinguish  staivU  law  (or  law 
made  by  direct,  or  proper  legislation)  from  judiciary  law  (or  law 
made  by  judicial,  or  improper  legislation). 

Having  stated  (or  suggested)  a  few  of  those  numerous  differ- 
ences, I  passed  to  the  advantages  and  disadvantages  of  judicial 
or  improper  legislation,  and  to  the  possibility  of  excluding  that 
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Lect.      prevalent  mode  of  legislation,  by  means  of  complete  codes,  or 
.  complete  systems  of  stattUe  law. 

Adverting  to  the  last-mentioned  subject,  I  proposed  con- 
sidering the  following  topics  in  the  following  order:  First, 
certain  groundless  objections  which  have  been  made  to  judiciary 
law ;  secondly,  certain  of  the  evils,  which,  in  mj  opinion,  judiciary 
law  really  produces ;  thirdly,  the  possibility  of  excluding  judicial 
legislation,  by  means  of  complete  codes,  or  complete  bodies  of 
staivie  law. 

In  pursuance  of  that  purpose,  I  examined  certain  objections 
to  judiciary  law,  which,  in  my  opinion,  are  founded  in  misappre- 
hension. In  pursuance  of  the  same  purpose,  I  now  shall  state 
or  suggest  a  few  of  the  numerous  evils  which  judiciary  law 
really  produces :  And,  having  stated  or  suggested  a  few  of  those 
numerous  evils,  I  shall  give  to  the  question  of  codification  that 
brief  and  insufficient  notice  which  is  all  that  my  time  and  limits 
will  allow  me  to  bestow  upon  it. 
Note  on  Before  I  proceed  with  the  subject  of  judiciary  law  I  must 

the  terma  1  j?  i  xi_     i. 

'judiidary   make  a  few  remarks  upon  the  term. 

^od'  •  Perhaps  I  ought  to  have  called  it  *  judicial  law.'      The 

etc  /        epithet  'judicial'  has  been  applied  by  Sir  Samuel  Bomilly  and 

other  eminent  men,  to  improper  or  indirect  legislation.     And 

judges  who  legislate  as  properly  jvdging,  are  styled  by  the  same 

eminent  persons  'judicial  legislators.' 

I  find,  however,  on  looking  into  Bentham,  that  he  styles 
the  law  which  is  made  by  judges,  as  properly  and  directly 
exercising  their  judicial  fimctions,  'judiciary  law.'  And  in  the 
language  of  French  lawyers,  the  judicial  decisions  of  judges  are 
opposed  by  the  name  of  '  arrets  judidaires '  to  their  '  arrets 
gSnSranx  et  rdglementaires ;'  that  is  to  say,  to  their  statute 
laws.  The  difficulty  of  finding  a  term  at  once  significant  and 
unambiguous  is  extreme. 

The  numerous  ambiguities  of  '  unwritten,'  I  have  explained 
in  preceding  Lectures. 

At  the  end  of  this  evening's  discourse,  or  at  the  beginning 
of  my  next  Lecture,  I  shall  shew  that  the  term  '  common  law ' 
will  Jiot  answer  the  purpose.  I  will  merely  remark  at  present, 
that,  as  opposed  to  '  statute  law,'  '  common  law '  excludes  statute 
law,  but  does  not  of  necessity  comprise  the  whole  of  judiciary 
law.  As  opposed,  therefore,  to  statute  law,  '  common  law '  is 
inadequate.  And  as  opposed  to  the  law  (styled  '  equity ')  which 
is  administered  by  the  extraordinary  tribunals  styled  '  courts  of 
equity,'  *  common  law '  is  not  synonymous  with  'judiciary  law,' 
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As  opposed  to  '  equity/  it  only  includes  the  judiciary  law  which      Lbot. 
is  administered  by  the  Courts  styled  '  Courts  of  Common  Law  ;'     ^^^^^ 
and  it  comprises,  moreover,  the  statute  law  administered  by  the 
same  tribunals. 

'  Judge-made  law '  (as  it  has  been  applied)  is  also  insufficient. 
As  it  has  been  applied,  it  means  any  law  made  by  svJbordinate 
judges,  otjudi4siary  law  made  by  svhordiTuUe  judges.  As  mean- 
ing the  first,  it  includes  statute  law  as  well  as  judiciary  law. 
As  meaning  the  second,  it  excludes  the  judiciary  law  which  is 
established  directly  by  the  judicial  decisions  of  sovereign  or 
supreme  judges. 

We  want  a  term  for  the  following  object:  namely,  law 
made  jvduAally  (or  made  through  paHicular  decisions  on  par- 
ticular cases)  by  sovereign  or  subordinate  judges.  And  I 
think  that  the  term  'judicial  law,'  or  the  term  'judiciary  law,' 
is  the  only  term  which  will  denote  the  object  adequately  and 
imambiguously. 

There  is  the  same  difficulty  about  the  word  '  Coda'  This 
word  is  frequently  taken  for  a  collection,  not  of  the  entire  law 
of  a  country,  but  only  of  portions  of  it:  such  is  Justinian's 
'  Codex '  or  Code :  it  is  not  a  complete  code  of  law,  but  a  com- 
pilation of  the  constitutions  of  the  Emperors.  Justinian's  Code, 
in  the  sense  of  a  complete  and  exclusive  body  of  law  intended 
to  comprise  all  the  law  thereafter  to  obtain  in  the  Eoman  Em- 
pire, consisted  of  the  Code,  the  Pandects,  and  likewise  the  Insti- 
tutes, wherever  that  expository  treatise  had  the  force  of  law,  as 
being  necessary  for  the  understanding  of  the  Code  and  Pandects. 
There  is  the  same  ambiguity  in  &e  German  word  Oesets^nuJu 
Oesetz  is  translated  stattUum  or  lex ;  and  Oesetzlmeh  according  to 
this  analogy  should  mean  any  collection  of  statute  law ;  which 
it  accordingly  does :  but  it  also  occasionally  denotes  a  complete 
Code.  We  want  a  term  to  denote  a  complete  body  of  statute 
law,  being  or  intended  to  be  the  only  positive  law  obtaining  in 
the  community.  To  express  this,  there  is  no .  term  which  is 
wholly  xmambiguous.  The  word  'Code'  is  that  which,  with 
these  explanations,  I  shall  find  it  most  convenient  to  usa 

Having  made  these  remarks  upon  terms,  I  proceed  to  state  Tenable 

or  suggest  a  few  of  the  numerous  evils  which,  in  my  opinion,  jfe^?°* 

judiciary  law  really  produces.  ciaiy  law. 

First :  As  I  shewed  in  my  last  Lecture,  a  judiciary  law  (or  ^^  *^" 

a  rule  of  judiciary  law)  exists  nowhere  in  fixed  or  determinate  tion  to 

expressions.     It  lies  in  concreto :  Or  it  is  implicated  with  the  i^dic*"y 
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peculiarities  of  the  particular  case  or  cases  by  the  decision  or 
decisions  whereon  the  law  or  rule  was  established.  Before  we 
can  arrive  at  the  rule,  we  must  abstract  the  raJLvo  decidendi 
(which  really  constitutes  the  rule)  from  all  that  is  peculiar  to 
the  case  through  which  the  rule  was  introduced,  or  to  the 
resolution  of  which  the  rule  was  originally  applied.  And  in 
trying  to  arrive  at  the  rule  by  this  process  of  abstraction  and 
induction,  we  must  not  confine  our  attention  to  the  general 
positions  or  expressions  which  the  judicial  legislator  actually 
employed.  We  must  look  at  the  whole  case  which  it  was  his 
business  to  decide,  and  to  the  whole  of  the  discourse  by  which 
he  signified  his  decision.  And  from  the  whole  of  his  discourse, 
combined  with  the  whole  of  the  coae,  we  must  extract  that  rcUto 
decidendi,  or  that  general  principle  or  ground,  which  truly  con- 
stitutes the  law  that  the  particular  decision  established. 

But  the  process  of  abstraction  and  induction  to  which  I 
now  have  alluded  (and  which  I  analysed  at  length  in  my  last 
Lecture),  is  not  uncommonly  a  delicate  and  difficult  process ;  its 
difficulty  being  proportioned  to  the  number  and  the  intricacy  of 
the  cases  from  which  the  rule  that  is  sought  must  be  abstracted 
and  induced.  Consequently,  a  rule  of  judiciary  law  is  less 
accessible  and  knowable  than  a  statute  law :  provided  (that  is  to 
say)  that  the  statute  law  with  which  the  rule  is  compared,  be 
not  only  expressed  in  abstract  and  brief  expressions,  but  also  in 
such  expressions  as  are  apt  and  unambigiums  as  may  be.  For 
(as  I  shall  shew  immediately)  the  very  indeterminateness  of  its 
form  (or  the  very  indeterminateness  of  the  signs  by  which  it  is 
signified  or  indicated)  renders  a  judiciary  law  less  uncertain  in 
effect  than  a  statute  law  unaptly  and  dubiously  worded.  But, 
assuming  that  a  statute  law  is  aptly  and  unambiguously  worded 
(or  as  aptly  and  unambiguously  worded  as  the  subject  and 
language  will  permit),  it  is  more  accessible  and  knowable  than 
a  rule  of  judiciary  law  which  must  be  obtained  through  the 
process  to  which  I  have  adverted  above. 

And  it  must  be  recollected,  that  whether  it  be  performed 
by  judges  applying  the  rule  to  subsequent  cases,  or  by  private 
persons  in  the  course  of  extra-judicial  business,  this  delicate 
and  difficult  process  is  commonly  performed  in  hasta  Inso- 
much that  judges  in  the  exercise  of  their  judicial  functions,  and 
private  persons  in  their  extra-judicial  transactions,  must  often 
mistake  the  import  of  the  rule  which  they  are  trying  to  ascertain 
and  apply. 

And    this   naturally  conducts  me  to   a  second  objection : 


Disadvantages  of  Judicial  Legislation,  65 1 

namely,  that   judiciary   law   (generally  speaking)  is  not  only      Lect. 
applied  in  haste,  but  is  also  made  in  haste.     It  is  made  (gener-    ^ 
ally  speaking)  in  the  hurry  of  judicial  business,  and  not  with  objection 
the  mature   deliberation  which   legislation  requires,  and  with  ciaiylaw. 
which  statute  law  is  or  might  be  constructed. 

This  objection  does  not  apply  to  all  judiciary  law ;  for  when 
made  on  appeal,  after  solemn  argument  and  deliberation,  it  may 
be  made  with  as  much  care  and  foresight,  perhaps,  as  any 
statute  law.  This  was  the  case  with  many  of  the  decretes  of 
the  Soman  Emperors,  as  the  supreme  judicatory  of  the  empire, 
which  was  drawn  up  by  the  Prcefectus  jyrcetorii,  commonly  the 
most  eminent  lawyer  in  the  empire,  or  by  the  eminent  juris- 
consults whom  he  consulted.  The  same  may  be  the  case  with 
the  law  made  by  the  Prussian  Law-Commission  (if  this  can  be 
regarded  as  a  court  of  appeal).^^ 

I  would  not,  therefore,  affirm  of  aU  judiciary  law,  that  it  is 
made  with  less  deliberation  than  statute  law ;  but  (speaking 
generally)  it  is  made  in  the  course  of  business,  and  therefore  is 
not  constructed  with  the  requisite  forethought.  The  position  in 
which  judges  are  placed  gives  them  ample  opportunities  for 
marking  the  defects  of  the  law,  and  often  enables  them  to  offer 
to  the  legislator  invaluable  suggestions ;  but  it  does  not,  I  con- 
ceive, render  them  the  best  of  legislators,  nor  does  it  fit  them 
pre-eminently  for  actual  legislation :  I  mean,  as  engaged  in  their 
judicial  function ;  for  out  of  it  they  are  of  course  the  very  best 
l^islators  possible,  if  they  are  enlightened  as  well  as  experienced 
lawyers. 

Thirdly:  In  relation  to  the  decided  case  by  which  the  rule  A  third 
is  introduced,  a  rule  of  judiciary  law  is  always  (strictly  speaking)  J^jection 
an  ex  post  facto  law.     And  in  relation  to  the  case  to  which  it  is  to  judi- 
first  applied,  it  has  commonly  (though  not  universally)  the  effect  ^**^^ 
of  a  law  of  the  kind. — I  think  that  the  objection  on  which  I 
now  am  insisting,  must  be  taken  with  the  slight  limitation 
which  I  have  just  suggested,  and  which  I  will  briefly  explain. 

As  I  observed  in  my  last  Lecture,  the  decisions  of  the  Courts 
are  often  anticipated  by  private  practitioners.  And  the  law  thus 
anticipated,  though  not  strictly  law,  performs  the  functions  of 
actual  law,  and  generally  becomes  such  ultimately.  Now  where 
a  rule  of  judiciary  law  has  been  thus  anticipated,  it  may  not 
have  the  effect  of  an  ^  post  facto  law  with  reference  to  the  case 
by  which  it  is  introduced.     For  though  the  parties  to  the  case 

^  And  with   the  law  made  by  the   the  Privy  Council  according  to  the  pre- 
decisions  of  the  Judicial  Committee  of  sent  practice.    See  note,  p.  528. — R.  C. 
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have  not  been  forewarned  by  the  legislature,  they  may  have  been 
forewarned  by  the  opinion  or  practice  of  those  whose  opinions 
and  practices  the  tribunals  commonly  follow.  They  could  not 
have  guided  their  conduct  by  the  actual  law,  but  they  might 
have  guided  their  conduct  by  what  it  probably  would  be. 

The  same  observation  applies  wherever  the  parties  can  infer, 
by  probable  argumentation,  the  decision  which  the  tribunals 
will  come  to.  In  every  such  case  the  law  is  strictly  expostfacto^ 
and  the  parties  cannot  therefore  obey  the  law,  but  they  never- 
theless have  an  inkling  of  the  rule  by  which  their  case  will 
probably  be  decided. 

I  suggest  the  limitation,  being  unwilling  to  exaggerate. 

The  limitation,  however,  is  so  insignificant,  that  (speaking 
generally)  a  rule  of  judiciary  law,  with  reference  to  the  case  to 
which  it  is  first  applied,  is  not  only  strictly  an  ex  post  fauiio  law, 
but  has  all  the  mischievous  consequences  of  ex  post  facto 
legislation. 

Fourthly:  For  the  reasons  which  I  assigned  in  my  last 
Lecture,  and  for  others  which  I  passed  in  silence,  there  is  more 
of  stability  and  coherency  in  judiciary  law,  than  might,  at  the 
first  blush,  be  imagined.  But  though  it  be  never  so  stable  and 
never  so  coherent,  every  system  of  judiciary  law  has  all  the  evils 
of  a  system  which  is  really  vague  and  inconsistent  This  arises 
mainly  from  two  causes :  the  enormous  bulk  of  the  documents 
in  which  the  law  must  be  sought,  and  the  difficulty  of  extracting 
the  law  (supposing  the  decisions  known)  fix)m  the  particular 
decided  cases  in  which  it  lies  imbedded. 

By  consequence,  a  system  of  judiciary  law  (as  every  candid 
man  will  readily  admit)  is  nearly  unknown  to  the  bulk  of  the 
community,  although  they  are  bound  to  adjust  their  conduct  to 
the  rules  or  principles  of  which  it  consists.  Nay,  it  is  known 
imperfectly  to  the  mass  of  lawyers,  and  even  to  the  most  expeH- 
enced  of  the  legal  profession.  A  man  of  Lord  Eldon's  legal 
learning,  and  of  Lord  Eldon's  acuteness  and  comprehension,  may 
know  where  to  find  the  documents  in  which  the  kw  is  preserved, 
and  may  be  able  to  extract  from  the  documents  the  rule  for  which 
he  is  seeking.  To  a  man,  therefore,  of  Lord  Eldon's  learning, 
and  of  Lord  Eldon's  acuteness,  the  law  might  really  serve  as  a 
guide  of  conduct.  But  by  the  great  body  of  the  legal  profession 
(when  engaged  in  advising  those  who  resort  to  them  for  counsel), 
the  law  (generally  speaking)  is  divined  rather  than  ascertained : 
And  whoever  has  seen  opinions  even  of  celebrated  lawyers,  must 
know  that  they  are  often  worded  with  a  discreet  and  studied 
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ambiguity,  which,  whilst  it  saves  the  credit  of  the  uncertain  and  Lbot. 
perplexed  adviser,  thickens  the  doubts  of  the  party  who  is  v  "  > 
seeking  instruction  and  guidance.  And  as  to  the  bulk  of  the 
conununity — ^the  simple-minded  laity  (to  whom,  by  reason  of 
their  simplicity,  the  law  is  so  benign) — ^they  might  as  well  be 
subject  to  the  mere  arhUrium  of  the  tribunals,  as  to  a  system 
of  law  made  by  judicial  decisions.  A  few  of  its  rules  or  princi- 
ples are  extremely  simple,  and  are  also  exemplified  practically 
in  the  ordinary  course  of  affairs :  Such,  for  example,  are  the  rules 
which  relate  to  certain  crimes,  and  to  contracts  of  frequent 
occurrence.  And  of  these  rules  or  principles,  the  bulk  of  the 
community  have  some  notion.  But  those  portions  of  the  law 
which  are  somewhat  complex,  and  are  not  daily  and  hourly 
exemplified  in  practice,  are  by  the  mass  of  the  community  utterly 
imknown,  and  are  by  the  mass  of  the  commimity  utterly  un- 
knowable. Of  those,  for  example,  who  marry,  or  of  those  who 
purchase  land,  not  one  in  a  hundred  (I  will  venture  to  affirm)  has 
a  distinct  notion  of  the  consequences  which  the  law  annexes 
to  the  transaction. 

Consequently,  Although  judiciary  law  be  really  certain  and 
coherent,  it  has  all  the  mischievous  effect  (in  regard  to  the  bulk 
of  the  community)  of  ex  post  facto  legislation.  Unable  to  obtain 
professional  advice,  or  unable  to  obtain  advice  which  is  sound 
and  safe,  men  enter  into  transactions  of  which  they  know  not 
the  consequences,  and  then  (to  their  surprise  and  dismay)  find 
themselves  saddled  with  duties  which  they  never  contemplated. 

The  ordinary  course  is  this:  A  man  enters  into  some 
transaction  (say,  for  example,  a  contract)  either  without  advice, 
or  with  the  advice  of  an  incompetent  attorney. 

By  consequence,  he  gets  into  a  scrape. 

Finding  himself  in  a  scrape,  he  submits  a  case,  through  his 
attorney,  to  counsel 

And,  for  the  fee  to  attorney  and  counsel,  he  has  the  exquisite 
satisfaction  of  learning  with  certainty  that  the  mischief  is 
irremediable. 

I  am  far  from  thinking,  that  the  law  can  ever  be  so  con- 
densed and  simplified,  that  any  considerable  portion  of  the 
community  may  know  the  whole  or  much  of  it 

But  I  think  that  it  may  be  so  condensed  and  simplified  that 
lawyers  may  know  it :  And  that,  at  a  moderate  expense,  the  rest 
of  the  community  may  learn  from  lawyers  beforehand  the  legal 
effect  of  transactions  in  which  they  are  about  to  engage. 

VOL.  II.  L 
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This  expectation  appears  to  me  not  to  be  romantic  or 
extravagant,  and  my  view  of  the  possibility  of  simplifying  the 
law  extends  so  far :  anything  further  certainly  appears  to  me  to 
be  visionary.  It  would,  indeed,  as  I  shaU  shew  in  treating  of 
the  rationale  of  the  distinction  between  the  law  of  things  and 
the  law  of  persons,  be  practicable  to  break  down  the  law  into 
commodious  parts,  such  that  each  class  of  persons  might  know 
something  of  that  part  of  the  law  which  peculiarly  regards 
themselves.  And  the  legislator  might  also  construct  technical 
formulae  for  different  legal  transactions,  with  proper  instructions 
in  the  margin,  which  would  enable  persons  to  engage  in  such 
transactions  with  much  greater  safety  than  at  present. 


An  evil 
not  in- 
herent in 
judiciary 
law. 


V,  V,  Mischief  done  to  the  cause  of  codification,  by  overstating 
the  degree  of  simplicity  which  can  be  given  to  the  law. 

Inconsistency  of  Bentham  and  others  in  this  respect.  When 
speaking  of  law  in  general,  they  insist  on  the  simplicity  and 
brevity  which  may  be  given  to  the  system :  When  descending 
to  its  particular  parts,  they  insist  on  its  complexity. 

The  evil  upon  which  I  am  insisting,  is  certainly  mot  peculiar 
to  judiciary  law.  Statute  law  badly  expressed,  and  made  bit  by 
bit,  may  be  just  as  bulky  and  just  as  inaccessible  as  law  of  the 
opposite  kind.  But  there  is  this  essential  difference  between 
the  kinds  of  law.  The  evU  is  inherent  in  judiciary  law,  although 
it  be  as  well  constructed  as  judiciary  law  can  be.  But  statute 
law  (though  it  often  is  bulky  and  obscure)  Toay  be  compact  and 
perspicuous,  if  constructed  with  care  and  skill.  There  is  in  this 
respect  an  essential  difference  between  statute  and  judiciary  law. 

An  objection  is  sometimes  made  to  judiciary  law,  which  is 
founded  on  an  accident  rather  than  inherent  in  its  nature :  that 
it  is  not  attested  by  authoritative  documents,  but  resides  in  the 
memory  of  the  judges,  or  is  attested  by  the  disputable  records 
of  private  reporters.  This,  however,  is  the  effect  of  the  legislators' 
negligence.  It  is  clear  that  there  might  be  authorised  reporters, 
and  that  their  reports  might  be  made  ofGicial  evidence.  The 
decisions  of  our  courts,  as  recorded  in  the  year  books,  were 
formerly  official  and  authoritative  evidenca  And  it  was  pro- 
posed by  Lord  Bacon  to  James  the  First,  that  this  ancient 
practice  should  be  renewed.^^  On  the  other  hand,  statute  law 
itself  is  not  necessarily  written,  any  more  than  that  it  is  neces- 
sarily promulged. 

"  See  ante,  p.  628. 
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In  some  of  the  smaller  States  of  Germany,  the  decisions  of  J^^j^ 
the  Courts  are  not  recorded  and  promulged,  even  by  private  -  ^  - 
reporters,  in  consequence  of  the  smaUness  of  the  State,  and  the 
small  quantity  of  business,  which  is  not  sufiQcient  to  pay  a 
reporter.  In  these  States  the  law  must  be  utterly  unknown  ! 
There  is  scarcely  anything  which  can  properly  be  called  law. 
It  precariously  resides  in  the  memory  of  the  judge  or  of  the 
officials  of  the  Court.  According  to  Thibaut,^*  there  is  not  one 
lawyer  in  those  States  who  has  any  idea  what  the  law  is,  or 
possesses  any  considerable  portion  of  the  documents  from  which 
it  is  to  be  gathered.  There  is  an  approximation  to  this  in  certain 
cases  in  our  own  country :  in  local  Courts,  for  instance,  such  as 
that  of  the  Duchy  of  Lancaster.  The  peculiar  law  administered 
by  these  Courts  dwells  entirely  in  the  memory  of  the  registrar ; 
that  is,  it  exists  somewhere,  but  is  entirely  what  he  chooses  to 
make  it  in  the  particular  case.  And  every  one  who  frequents 
our  Courts  must  have  seen  that  occasionally,  when  the  judge  is 
at  a  standstill,  he  stoops  down  and  whispers  to  the  registrar  of 
the  Court,  in  whose  Bevntsstseyn,  or  consciousness,  that  portion 
of  the  law  of  the  Court  does  really  reside. 

Fifthly :  I  am  not  aware  that  there  is  any  test  by  which  the  A  fifth 
validity  of  a  rule  made  judicially  can  be  ascertcdned.  objection 

Is  it  the  nuinber  of  decisions  in  which  a  rule  has  been  tojudi- 

ClATV  IftW 

followed,  that  makes  it  law  binding  on  future  judges  ?  or  is  it       ^ 
the  elegantia  of  the  rule  (to  borrow  the  language  of  the  Boman 
lawyers),  or  its  consistency  and  harmony  with  the  bulk  of  the 
legal  system  ?     Or  is  it  the  rqnUation  of  the  judge  or  judges  by 
whom  the  case  or  cases  introducing  the  rule  were  decided  ? 

In  the  Boman  law,  the  operation  of  judicial  decisions,  in 
the  way  of  establishing  law,  is  styled  (as  I  have  stated  before) 
'  auctoritas  rerum  perpetuo  similiter  judicatarum.'  And,  looking 
at  the  form  of  the  expression,  we  might  infer  that  a  rule  is  not 
binding,  unless  it  has  been  applied  to  the  decision  of  Toany 
resembling  cases,  or,  at  least,  of  more  cases  than  one.  But,  this 
notwithstanding,  there  are  many  rules  of  law  in  the  Boman 
system  which  rest  on  a  single  decision  of  a  single  tribimal.^^ 

In  fine,  we  can  never  be  absolutely  certain  (so  far  as  I  know) 
that  any  judiciary  rule  is  good  or  valid  law,  and  will  certainly 
be  followed  by  future  judges  in  cases  resembling  the  cases  by 
which  it  has  been  introduced. 

7*  'Ueber  die  Nothwendigkeit  eines  rately,  Heidelberg,  4th  edit.).     This  is 

allgemeinen    bu^gerlichen    Kechts    flir  the  liook  to  which  Sayigny's'VomBeruf,* 

Deutachland'     (in     the     '  Civilistische  etc,  was  an  answer. 

Abhandlnngen,'  and  also  printed  sepa-  ^  Falck,  §  10,  note  (12). 
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Lect.  Here  then  is  a  cause  of  uncertainty  which  seems  to  be  of 

.  >    the  essence  of  judiciary  law.     For  I  am  not  aware  of  any  con- 

trivance by  which  the  inconvenience  could  be  obviated 

It  is  manifestly  not  of  the  essence  of  stattUe  law.  For 
assuming  that  statute  law  is  well  constructed,  and  is  also 
approved  of  by  the  bulk  of  the  community,  it  is  absolutely 
certain  until  it  is  repealed. 

If,  indeed,  it  be  obscure,  or  if  it  be  generally  disliked,  it  is 
not  more  certain  than  judiciary  law.  If  it  be  obscure,  it  is  not 
knowable.  And  if  it  be  generally  disliked,  although  it  be 
perfectly  perspicuous,  it  probably  will  be  abrogated  by  the 
tribunals  at  the  instance  of  public  opinion.  A  curious  case  of 
this  has  been  mentioned  to  me  by  Colonel  Murat,"^  son  of  the 
late  King  of  Naples,  who,  curiously  enough,  has  practised  as  an 
English  barrister  in  the  Floridas,  and  seems  to  have  a  very 
pretty  knowledge  of  English  law.  He  says  that  the  Acts  of 
X  the  American  State  legislatures,  or  at  least  the  Acts  of  the 

N  legislatures  of  those  States  in  which  he  has  resided,  are  habitu- 

de ^  ally  overruled  by  the  judges  and  the  bar.     At  the  beginning  of 

v/^  ^  every  term  they  meet  and  settle  what  of  the  Acts  of  the  preced- 
ing session  of  the  legislature  they  will  abide  by ;  and  such  is 
the  general  conviction  of  the  incapacity  of  the  State  legislature, 
and  of  the  comparative  capacity  and  the  experience  of  the  judges 
and  the  bar,  that  the  public  habitually  acquiesce  in  this  proceed- 
ing. Accordingly,  if  a  law,  which  the  profession  have  agreed 
not  to  obey,  is  cited  in  judicial  proceedings,  it  is  absolutely 
rejected  and  put  down  by  the  lawyers  sans  cir&nwnie.  In  such 
a  case  as  this  it  is  evident  that  the  statute  law  is  not  certainly 
law,  unless  it  chime  in  with  the  opinion  of  the  judges  and  of 
the  bar. 

I  have  used  the  word  induction  to  denote  the  process  of 
collecting  a  rule  of  judiciary  law  from  a  case  or  cases.  It  has 
been  suggested  to  me  that  the  word  induction  will  hardly  do 
when  the  rule  is  abstracted  from  a  single  case ;  but  I  conceive 
that  the  term  may  properly  be  applied  even  then.     I  apprehend 

^'  It  may  not  be  impertinent  to  say,  It  was  strange  to  hear  the  technical 
that  the  '  Marat '  here  alluded  to  is  language  of  English  law  familiarly  used 
Achille  Murat,  the  eldest  son  of  the  by  a  man  whose  features  reminded  one 
somewhile  King  of  Naples.  After  the  at  every  moment  of  his  origin,  and  of 
fall  of  Bonaparte  he  settled  in  America,  the  widely  different  destiny  which  had 
where  he  married  a  grandniece  of  seemed  to  await  him.  M.  Murat  after- 
Washington  and  became  a  practising  wards  wrote  a  book  in  which  the  insti- 
advocate  at  the  American  bar.  In  1831  tution  of  slavery  was  represented  as  in- 
he  and  his  wife  resided  for  some  time  in  dispensable  to  the  highest  forms  of 
England  and  frequently  visited  us.  The  civilisation.  He  died  some  years  ago. 
conversation  between  Mr.  Austin  and  — S,  A, 
M.  Murat  almost  always  turned  on  law. 
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that  in  physical  science  a  single  experiment  conducted  with      Lect. 
accuracy  is  deemed  a  good  basis  for  a  universal  or  general  con-    ^"    ^     ^ 
elusion,  and  is  properly  called  induction. 

I  have  also  caJled  the  operation  of  which  I  am  speaking  a 
peculiar  process  of  induction,  to  distinguish  it  from  the  interpre- 
tation of  statute  law ;  since  this  also  comes  under  the  general 
word  induction.  It  is  extremely  difl&cult  to  find  suitable  terms 
for  distinguishing  ideas  so  closely  related,  though  reqidring  to 
be  carefully  discriminated. 

Sixthly:  In  consequence  of  the  implication   of  the  ratio  A  sixth 
decidendi  with  the  peculiarities  of  the  decided  case,  the  rule  objection 
established  by  the  decision  (or  the  ratio,  or  the  general  principle  *?  J^^i- 
of  the  decision)  is  never  or  rarely  comprehensive.^^     It  is  almost  ^ 
necessarily  confined  to  such  future  cases  as   closely  resemble 
the  case  actually  decided :  although  other  cases,  more  remotely 
resembling,  may  need  the  care  of  the  legislator.     In  other  words, 
the  rule  is  necessarily  limited  to  a  narrow  species  or  sort,  although 
the  genus  or  kind,  which  includes  that  species  or  sort,  ought  to 
be  provided  for  at  the  same  time  by  one  comprehensive  law. 

This  is  excellently  explained  by  Sir  Samuel  Eomilly,  in 
that  admirable  article  on.  Codification  which  I  ventured  to 
criticise  in  my  last  evening's  discourse. 

The  passage  is  as  follows  : 

'  Not  only  is  the  Judge,  who,  at  the  very  moment  when  he 
is  making  law,  is  bound  to  profess  that  it  is  his  province  only 
to  declare  it ;  not  only  is  he  thus  confined  to  technical  doctrines 
and  to  artificial  reasoning, — he  is  further  compelled  to  take  the 
narrowest  view  possible  of  every  subject  on  which  he  legislates. 
The  law  he  niaJces  is  necessarily  restricted  to  the  particular  case 
which  gives  occasion  for  its  promulgaiion.  Often  when  he  is  pro- 
viding for  that  particular  case,  or,  according  to  the  fiction  of  our 
Constitution,  is  declaring  how  the  ancient  and  long -forgotten 
law  has  provided  for  it,  he  represents  to  himself  other  cases 
which  probably  may  arise,  though  there  is  no  record  of  their 
ever  having  yet  occurred,  which  will  as  urgently  caU  for  a 
remedy,  as  that  which  it  is  his  duty  to  decide.  It  would  be  a 
prudent  part  to  provide,  by  one  comprehensive  rule,  as  well  for 
these  possible  events,  as  for  the  actual  case  that  is  in  dispute, 
and,  while  terminating  the  existing  litigation,  to  obviate  and 
prevent  all  future  contests.     This,  however,  is,  to  the  judicial 

^  Extension  or  restriction  of  the  ratio  ratio  being  expressed  by  its  introducer 
decidendi  is  possible  (but  must  not  be  inadequately,  may  be  extended  or  re- 
confounded  with  an  extension  or  restric-  stricted  (in  expression  and  application) 
tion  of  the  decision  itself) :  or,  rather,  by  subsequent  judges. 
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I*B0T.  legislator,  strictly  forbidden ;  and  if,  in  illustrating  the  grounds 
of  his  judgment,  he  adverts  to  other  and  analogous  cases,  and 
presumes  to  anticipate  how  they  should  be  decided,  he  is  con- 
sidered as  exceeding  his  province ;  and  the  opinions  thus 
delivered,  are  treated  by  succeeding  judges  as  extra-judicial,  and 
as  entitled  to  no  authority/  ^® 

An  example  is  afforded  by  the  decision  of  Lord  Kenyon, 
in  the  case  of  Eead  and  Brookman,^^  to  which  I  have  already 
alluded.  The  case  arose  on  the  proof  of  a  lost  bond,  and  Lord 
Eenyon  decided  that  the  profert  of  the  bond  might  be  dispensed 
with.  Had  he  said  that  it  might  be  dispensed  with  in  the  case 
of  a  lost  iTvstrum&ni  of  any  kind,  he  would  probably  have  been 
held  to  have  departed  out  of  the  case  before  him ;  it  would  have 
been  said  that  he  had  taken  into  his  decision  objects  to  which 
the  immediate  case  had  no  reference,  and  that  he  ought  to  have 
confined  himself  to  a  homd.  His  decision,  so  far  as  it  extended 
beyond  this,  would  not  have  obtained  as  authority.  Thus  the 
exigencies  of  society  are  provided  for  bit  by  bit,  in  the  slowest 
and  most  inefficient  manner,  and  the  documents  containing  the 
law  are  sweUed  to  an  immense  volume.  In  Ueu  of  one  com- 
prehensive rule  determining  a  genm  of  cases,  there  are  many 
several  and  narrow  rules  severally  and  successively  determining 
the  various  species  which  that  ^^enws  includes. 

And  this  inconvenience  (for  a  reason  which  I  have  noticed 
above)  is  probably  of  the  essence  of  judiciary  law.  So  delicate 
and  difficult  is  the  task  of  legislation,  that  any  comprehensive 
rule,  made  in  haste,  and  under  a  pressure  of  business,  would 
probably  be  ill  adapted  to  meet  the  contemplated  purpose.  It 
is  certain  that  the  most  experienced  and  the  most  learned  and 
able  of  our  judges,  have  commonly  abstained  the  most  scrupu- 
lously from  throwing  out  general  propositions  which  were  not 
as  proximate  as  possible  to  the  case  awaiting  solution :  Though 
(for  the  reasons  which  I  stated  in  my  last  Lecture,  and  to  which 
I  shall  revert  immediately)  the  ratio  decidendi  (or  ground  or 
principle  of  decision)  ia  necessarily  a  general  position  applying 
to  a  class  of  cases,  and  does  not  concern  exclusively  the  par- 
ticular case  in  question.  I  have  heard  Lord  Eldon  declare  (more 
than  once)  that  nothing  should  provoke  him  to  decide  more  than 
the  decision  of  the  case  in  question  absolutely  required. 

[Conversely,  the  reason  may  be  too  large.  And  hence  the 
necessity  of  narrowing  it  by  distinctions.] 

"  Edinburgh  Review,  vol.  xxix.  p.  881.  ">  8  T.  R.  151. 
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Seventhly :  wherever  much  of  the  law  is  judiciary  law,  the     JSS^y 
statute  law  which  co-exists  with  it,  is  imperfect,  unsystematic,  ^ 

and  bulky.  '  ^  «®j:?^*^ 

'*  tenable 

For  the  judiciary  law  is,  as  it  were,  the  nvd&m  around  objection 
which  the  statute  law  is  formed.  The  judiciary  law  contains  ^^^^^ 
the  Itgal  dictionary,  or  the  definitions  and  expositions  (in  so 
far  as  such  exist)  of  the  leading  technical  terms  of  the  entire 
legal  system.  The  statute  law  is  not  a  whole  of  itself,  but  is 
formed  or  fashioned  on  the  judiciary  law,  and  tacitly  refers 
throughout  to  those  leading  terms  and  principles  which  are 
expounded  by  the  judiciary. — ^And  hence,  as  I  shall  shew 
immediately,  arises  the  greatest  difficulty  in  the  way  of  codifica- 
tion. For,  in  order  to  the  exclusion  of  the  judiciary  law,  and 
to  the  making  of  the  code  a  complete  body  of  law,  the  terms 
and  principles  of  the  judiciary  must  not  be  assumed  tacitly, 
but  must  be  defined  and  expounded  by  the  code  itself:  A 
process  which  people  may  think  an  easy  one — until  they  come 
to  try  it. 

Wherever,  therefore,  much  of  the  law  consists  of  judiciary 
law,  the  statute  law  is  not  of  itself  complete,  but  is  merely  a 
partial  and  irregular  supplement  to  that  judiciary  law  which  is 
the  mass  and  bulk  of  the  system.  The  statute  law  is  not  of 
itself  an  edifice,  but  is  merely  a  set  of  irregular  or  unsystematic 
patches  stuck  from  time  to  time  upon  the  edifice  reared  by 
judges. 

It  is  true  that  a  body  of  statute  law  (though  it  be  not 
stuck  patchwise  on  a  groundwork  of  judiciary  law)  may  be 
irregular  and  bulky. 

This  is  actually  the  case  with  that  portion  of  the  Prussian 
Law  which  has  been  made  from  time  to  time  for  t}ie  purpose 
of  amending  the  Coda  This  is  done  by  the  Prussian  Law 
Commission,  by  virtue  of  a  provision  that  when  the  Courts 
are  in  doubt,  they  shall  refer  the  case  to  the  Commission,  who 
solve  the  question  of  law,  but  leave  untouched  the  decision  of 
the  last  Court  of  Appeal  on  the  particular  case.®®  Now  the 
amount  of  the  declaratory  laws  made  by  this  Commission  is 
already  many  times  the  bulk  of  the  Code  which  they  are 
intended  to  explain.  This,  however,  arises  mainly  from  the 
original  bad  construction  of  the  Prussian  Code,  and  the  neglect 
of  the  Government  in  not  remodelling  the  Code  from  time  to 
time,  and  inserting  the  amendments  which  have  been  suggested 
by  experience. 

*  See  Savigny,  Vom  Beruf,  etc.,  p.  89. 
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The  evil  therefore  is  not  of  the  essence  of  statute  law, 
though  the  bulk  of  the  latter  is  often  in  point  of  fact  as 
formidable  as  that  of  judiciary  law. 

And  there  is  this  essential  difference  between  a  complete 
body  of  statute  law,  and  a  body  of  statute  law  stuck  patchwise 
on  a  groundwork  of  judiciary  law.  The  latter  imust  be  irregular ; 
must  be  bulky ;  and  therefore  must  be  difficult  of  access.  The 
latter  may  be  systematic ;  Tnxiy  be  compact ;  and  therefore  mjay 
be  (in  the  language  of  Mr.  Bentham)  cogmsdUe. 

Wherever,  therefore,  much  of  the  law  consists  of  judiciary 
law,  the  entire  legal  system,  or  the  entire  corpus  juris,  is 
necessarily  a  monstrous  chaos :  [partly  consisting  of  judiciary 
law,  introduced  bit  by  bit,  and  imbedded  in  a  measureless  heap 
of  particular  judicial  decisions,  and  partly  of  legislative  law 
stuck  by  patches  on  the  judiciary  law,  and  imbedded  in  a 
measureless  heap  of  occasional  and  supplemental  statutes. 

Since  such  are  the  monstrous  evils  of  judicial  legislation,  it 
would  seem  that  the  expediency  of  a  Code  (or  of  a  complete  or 
exclusive  body  of  statute  law)  will  hardly  admit  of  a  doubt. 
Nor  would  it,  provided  that  the  chaos  of  judiciary  law,  and  of 
the  statute  law  stuck  patchwise  on  the  judiciary,  could  be 
superseded  by  a  good  code.  For  when  we  contrast  the  chaos 
with  a  positive  code,  we  must  not  contrast  it  with  the  very 
best  of  possible  or  conceivable  Codes,  but  with  the  Code,  which, 
under  the  given  circumstances  of  the  given  community,  would 
probably  be  the  result  of  an  attempt  to  codify. 

Whoever  has  considered  the  difficulty  of  making  a  good 
statute,  will  not  think  lightly  of  the  difficulty  of  making  a 
Code. 

To  conceive  distinctly  the  general  purpose  of  a  statute,  to 
conceive  distinctly  the  subordinate  provisions  through  which  its 
general  purpose  must  be  accomplished,  and  to  express  that 
general  purpose  and  those  subordinate  provisions  in  perfectly 
adequate  and  not  ambiguous  language,  is  a  business  of  extreme 
delicacy,  and  of  extreme  difficulty,  though  it  is  frequently 
tossed  by  legislators  to  inferior  and  incompetent  workmen.  I 
will  venture  to  affirm,  that  what  is  commonly  called  the  technical 
part  of  legislation,  is  incomparably  more  difficult  than  what  may 
be  styled  the  ethical.  In  other  words,  it  is  far  easier  to  con- 
ceive justly  what  would  be  useful  law,  than  so  to  construct  that 
same  law  that  it  may  accomplish  the  design  of  the  lawgiver. 

Accordingly,  statutes  made  with  great  deliberation,  and  by 
learned  and  judicious  lawyers,  have  been  expressed  so  obscurely. 
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or  have  been  constructed  so  unaptly,  that  decisions  interpreting  Lect. 
the  sense  of  their  provisions,  or  supplying  and  correcting  their  ^ 
provisions  ex  ratiane  legis,  have  been  of  necessity  heaped  upon 
them  by  the  Courts  of  Justice.  Such,  for  example,  is  the  case 
with  the  Statute  of  Frauds;  which  was  made  by  three  of  the 
wisest  lawyers  in  the  reign  of  Charles  the  Second :  Sir  M.  Hale 
(if  I  remember  aright)  being  one  of  them. 

And  here  I  may  remark,  that,  unless  a  statute  be  well 
made,  it  commonly  is  more  uncertain  than  a  rule  of  judiciary 
law. 

In  performing  the  process  of '  induction  (described  in  my 
last  Lecture)  by  which  a  judiciary  rule  is  extracted  from  a 
particular  decision,  the  interpreting  judge  is  not  tied  to  the 
expressions  which  his  legislating  predecessor  has  actually 
employed.  He  may  collect  the  ratio  decidendi  (or  the  general 
ground  or  principle  which  constitutes  the  rule  that  is  sought) 
from  any  indicia  whatever  which  the  case  or  its  circumstances 
may  afford. 

But  a  judge  who  interprets  or  construes  (in  the  proper  sense  ■ 
of  the  word)  a  provision  of  a  statute  law,  is  tied  to  the  very  j 
expressions  in  which  the  provision  is  given.  And  looking  at  I 
those  very  expressions,  and  at  the  design  of  the  provision  and 
the  statute,  he  may  find  it  impossible  to  determine  with 
certainty  the  import  of  the  provision.  For  the  expressions  in  j 
which  it  is  conceived  may  seem  to  say  one  thing,  whilst  the 
particular  scope  of  the  provision,  or  the  predominant  design  of 
the  statute, .  may  indicate  a  different  meaning.  Now  if  he 
might  gather  the  meaning  from  any  indicia  (like  the  judge  who 
extracts  a  rule  from  a  judicial  decision)  he  would  find  no 
difficulty.  He  would  resort  at  once  to  the  design  of  the 
provision,  or  the  design  of  the  whole  statute,  and  put  upon  the 
terms  of  the  provision  such  a  construction  as  would  make  the 
legislator  consistent  with  himself.  But  being  obliged  to  attend 
partly  to  the  probable  grammatical  meaning  of  the  very  terms, 
he  can  hardly  decide  with  a  perfect  assurance  that  he  is  con- 
struing the  statute  correctly. 

Its  very  want  of  a  precise  form  renders  a  judicial  rule  (in 
spite  of  its  inherent  uncertainty)  less  uncertain  than  a  badly 
constructed  statute. 

It  is  hardly  necessary  to  add,  that  I  limit  the  remark  to  a 
badly  constructed  statute.  For  no  judicious  or  candid  man  will 
doubt  or  dispute  for  a  moment,  that  a  well-made  statute  is 
incomparably  superior  to  a  rule  of  judiciary  law. 
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Lbct.  It  follows  from  what  I    have  premised,  and  will  appear 

clearly  from  the  remainder  of  my  discourse,  that  the  question 
of  codification  is  a  question  of  time  and  place.  Speaking  in 
abstract  (or  without  reference  to  the  circumstances  of  a  given 
community)  there  can  be  no  doubt  that  a  complete  code  is 
better  than  a  body  of  judiciary-  law :  or  is  better  than  a  body 
of  law  partly  consisting  of  judiciary  law,  and  partly  of  statute 
law  stuck  patchwise  on  a  body  of  judiciary. 

But  taking  the  question  in  concrete  (or  with  a  view  to  the 
expediency  of  codification  in  this  or  that  community)  a  doubt 
may  arise.  For  here  we  must  contrast  the  existing  law  (not 
with  the  heau  idSal  of  possible  codes,  but)  with  that  particular 
code  which  an  attempt  to  codify  would  then  and  there  engender. 
And  that  particular  and  practical  question  (as  Savigny  has 
rightly  judged)  will  turn  mainly  on  the  answer  that  must  be 
given  to  another:  namely,  Are  there  men,  then  and  there, 
competent  to  the  difficult  task  of  successful  codification  ?  of 
producing  a  code,  which,  on  the  whole,  would  more  than  com- 
pensate the  evil  that  must  necessarily  attend  the  change  ?  The 
vast  difficulty  of  successful  codification,  no  rational  advocate  of 
codification  will  deny  or  doubt.  Its  impossibility,  none  of  its 
rational  opponents  will  venture  to  affirm. 

Before  I  proceed  to  the  question,  I  beg  leave  to  explain  a 
remark  which  I  mcule  last  evening. — When  I  said  that  the 
question  of  codification  lay  in  a  narrow  compass,  I  meant,  that 
little  could  be  said  pertinently  about  the  question  in  abstract. 
The  question  in  concrete  (or  with  reference  to  a  given  community 
at  a  given  time)  involves,  of  course,  a  considerable  number  of 
particular  considerations:  considerations,  however,  which  fall 
not  within  my  design,  aild  to  which,  therefore,  I  did  not 
advert.  And  in  order  to  shew  the  little  which  can  be  said 
about  the  question  in  abstract,  it  is  necessary  to  shew  the 
impertinence  of  almost  all  the  arguments  which  have  been 
adduced  by  the  advocates  on  each  of  the  two  sides.  To  strip 
the  question  of  those  impertinent  arguments,  and  to  shew  how 
little  can  be  said  about  it  in  a  pertinent  manner,  is  therefore  a 
task  of  considerable  length,  although  the  pertinent  considerations 
occupy  a  narrow  space. 

In  my  opinion,  a  mere  statement  of  the  evils  inherent  in 
judiciary  law,  is  amply  sufficient  to  demonstrate  (considering  the 
question  in  abstract)  that  codification  is  expedient. 

I  have  above  enumerated  the  principal  evils  inherent  in  a 
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body  of  judiciary  law,  or  in  a  body  composed  of  judiciary  law      Lbct. 
and  statutes  supplementary  to  it ;  that  is  to  say,  of  law  uncodi-  > 

fied.     Any  direct  proof  other  than  this  of  the  expediency  of 
codification  is  superfluous. 

In  considering,  therefore,  the  question  of  codification  (to 
which  I  now  proceed),  I  shall  merely  shew  the  futility  of  the 
leading  or  principal  arguments  which  are  advanced  against  codi- 
fication considered  generally  or  in  abstract.  A  consideration  of 
its  expediency  here  or  there,  would  involve  particular  considera- 
tions beside  the  scope  of  my  Course,  and  surpassing  the  space 
and  time  which  I  can  afiford  to  assign  to  the  subject 

Before  I  advert  to  those  arguments,  I  would  briefly  interpose 
the  following  remarks : — 

In  speaking  of  the  advantages  and  disadvantages  of  statute 
and  judiciary  law  I  advert  to  the  form  and  not  to  the  matter. 
It  is  clear  that  these  considerations  are  completely  distinct.  It 
is  clear  that  judiciary  law  of  which  the  purposes  are  beneficent, 
may  produce  all  the  evils  on  which  I  have  insisted.  It  is  clear 
that  statute  law,  well  arranged  and  expressed,  may  aim  at  per- 
nicious ends. 

In  like  manner,  codification  does  not  involve  any  innovation 
on  the  mcUter  of  the  existing  law.  It  is  clear  that  the  Law  of 
England  might  change  its  shape  completely,  although  the  rights 
and  duties  which  it  confers  and  imposes  remained  substantially 
the  same.  In  treating  of  codification,  I  consider  law  from  its 
merely  technical  side,  or  with  a  view  to  the  consequences,  good 
or  evil,  of  arrangement  and  expression. 

These  distinct  ideas  are  often  confoimded.  The  opponents 
of  codification  often  suppose  it  to  mean  an  entire  change  of  all 
the  law  obtaining  in  the  country. 

The  first  and  most  current  objection  to  codification,  is  the  First  lead- 
necessary  incompleteness  of  a  code.     It  is  said  that  the  indi-  ["^n^to^^ 
vidual  cases  which  may  arise  in  fact  or  practice,  are  infinite ;  codifica- 
and  that,  therefore,  they  cannot  be  anticipated,  and  provided  for,  *^°°' 
by  a  body  of  general  rules.     The  objection  (as  applied  to  statute 
law  generally)  is  thus  put  by  Lord  Mansfield  in  the  case  of 
Omychund  and  Barker.    [He  was  then  Solicitor-General.]    '  Cases 
of  law  depend  upon  occasions  which  give  rise  to  them.     AU 
occasions  do  not  arise  at  once.     A  statute  very  seldom  can  take 
in  all  cases.     Therefore  the  common  law  that  works  itself  pure 
by  rules  drawn  from  the  fountains  of  justice,  is  superior  to  an 
act  of  parliament.' 

My  answer  to  this  objection  is,  that  it  is  equally  applicable 
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' Y^YT Y  ^  ^  ^^^  •  ^^^  ^^^  ^^  implies  in  the  partisans  of  judiciary  law 
(who  are  pleased  to  insist  upon  it),  a  profound  ignorance,  or  a 
complete  forgetfulness,  of  the  nature  of  the  law  which  is  estab- 
lished by  judicial  decisions. 

Judiciary  law  consists  of  rvles^  or  it  is  merely  a  heap  of 
particular  decisions  inapplicable  to  the  solution  of  future  cases. 
On  the  last  supposition,  it  is  not  law  at  all :  And  the  judges 
who  apply  decided  cases  to  the  resolution  of  other  cases,  are  not 
resolving  the  latter  by  any  determinate  law,,  but  are  deciding 
them  arbitrarily. 

The  truth,  however,  is,  as  I  shewed  in  my  last  Lecture,  that 
the  general  grounds  or  principles  of  judicial  decisions  are  as 
completely  Law  as  statute  law  itself,  though  they  dififer  consider- 
ably from  statutes  in  the  manner  and  form  of  expression.  And 
being  law,  it  is  clear  that  they  are  liable  to  the  very  imperfection 
which  is  objected  to  statute  law.  Be  the  law  statute  or  judiciary, 
it  cannot  anticipate  all  the  cases  which  may  possibly  arise  in 
practice. 

The  objection  implies,  that  all  judicial  decisions  which  are 
not  applications  of  statutes  sire  merely  arbitrary.  It  therefore 
involves  a  double  mistcdce.  It  mistcJces  the  nature  of  judi- 
ciary law,  and  it  confounds  law  with  the  arbitrium  of  the 
judge.  Deciding  arbitrarily,  the  judge  no  doubt  may  provide 
for  all  possible  cases.  But  whether  providing  for  them  thus 
be  providing  for  them  by  law,  I  leave  it  to  the  judicious  to 
consider. 

Yet  this  objection  is  insisted  on  by  many  of  the  redactors 
of  the  French  Code,  whom  one  might  almost  suppose  to  be 
enemies  of  codification,  and  desirous  to  defeat  the  purpose  of  the 
code  which  they  were  appointed  to  make.  In  the  Con/Fences 
du  Code  NapoUon,  a  work  containing  a  report  of  the  discussions 
in  the  CouncU  of  State  upon  the  original  project  of  the  code, 
Portalis  says  that  a  code  can  provide  only  very  imperfectly  for 
the  variety  of  cases  which  arise,  and  that  much  must  be  left  to 
le  bon  sens  and  ViquiU,  Now  if  le  hon  sens  and  ViquiU,  that  is, 
the  arbitrium  of  the  judge,  are  to  decide,  I  cannot  see  the  use 
of  all  the  pother  about  legislation.  So  far  as  the  judge's  arbitrium 
extends,  there  is  no  law  at  alL 

If  law,  as  reduced  into  a  code,  would  be  incomplete,  so  is  it 
incomplete  as  not  so  reduced.  For  codification  is  the  re-expres- 
sion of  existing  law.  It  is  true,  that  the  code  might  be  incom- 
plete, owing  to  an  oversight  of  redactors.  But  this  is  an  objection 
to  codification  in  particular. 
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Hugo's  objection®^  proceeds  on  the  mistake  of  supposing      Lect. 
that  a  Code  must  provide  for  eveiy  possible  concrete  case.     But    ^ 
this  (as  I  have  shewn  already)  is  what  no  law  (statute  or  written) 
can  possibly  accomplish.     It  would  be  endless. 

His  objection  is,  that  if  a  body  of  law  affected  to  provide 
for  every  possible  question,  its  provisions  would  be  so  numerous 
that  no  judge  could  embrace  them :  And  as  to  the  cases  which 
it  left  undecided  (which  would  necessarily  be  numerous)  the 
conflicting  analogies  presented  by  those  cases  would  be  in  exact 
proportion  to  the  number  and  minuteness  of  its  provisions. 

As  to  the  first  part  of  the  objection,  it  is  necessary  to  provide 
d  ^priori  for  cases  to  arise  in  future,  or  to  leave  such  cases  to  the 
mere  arhitrium  of  the  judge.  And  I  would  submit,  that  you  do 
not  obviate  the  incompleteness  inherent  in  statute  law  hy  makinff 
no  law. 

The  second  part  of  the  objection  is  founded  on  the  supposi- 
tion that  the  provisions  of  a  code  are  more  minute  and  numerous 
than  the  rules  embraced  by  a  system  of  judiciary  law :  that  the 
more  minute  and  numerous  the  rules,  the  more  likely  it  is  that 
they  will  conflict ;  and  that,  in  trying  to  apply  the  law  to  a 
given  case,  a  conflict  of  opposite  rules  will  arise. 

Now  it  seems  to  me  that  this  is  the  reverse  of  the  truth. 

As  I  have  shewn  above,  a  rule  made  by  judicial  decision  is 
almost  necessarily  narrow:  whilst  statute  laws  may  be  made 
comprehensively,  and  may  embrace  a  whole  genus  of  cases,  in- 
stead of  embracing  only  one  of  the  species  which  it  contains. 

And  which,  I  would  ask,  is  the  most  likely  to  be  bulky  and 
inconsistent :  A  system  of  rules  formed  together,  and  made  on  a 
comprehensive  survey  of  the  whole  field  of  law  ?  or  a  congeries 
of  decisions  made  one  at  a  time,  and  in  the  hurry  of  judicial 
business? 

Eepetition  and  inconsistency  are  far  more  likely  where  rules 
are  formed  one  by  one  (and,  perhaps,  without  concert  by  many 

^  Hugo's  objection,  as  cited  by  Sa-  whole  field  of  law?  or  a  congeries  of 

yigny,  is  as  follows :  '  Wenn  alle  Rechts-  decisions  made  one  at  a  time,  and  in  the 

fragen  von  oben  herab  entschieden  wer-  hurry  of  judicial  business  f   And  observe, 

den  sollten,  so  wiirde  es  solcher  £nt-  this  last  objection  applies  to  customary 

scheidnngen   so    viele   geben,    dass    es  as  well  as  to  (strictly  so  called)  juris- 

kanm  mbplich  ware,  sie  aUe  zn  kennen  ;  prudential  or  judicial  law  ;  for  though 

und  fur  die  nnentschiedenen  Falle,  deren  custom    may    exist    independently    of 

noch  immer  genug  ubrig  blieben,  gabe  decisions,  it  only  becomes  law  in  so  far 

es  nor  um    so    mehr  widersprechende  as  it  is  recognised   by  the    tribunals. 

Analoffien.'  And  obsenre  further,  that  all  the  objec- 

Which  is  the  most  likely  to  abonnd  tions  which  may  be  uiced  against  codi- 

with  'competing  analogies*?    A  system  fication,    apply  in  a  higher  degree  to 

of  decisions  formed  at  onco,  and  resting  private  and  unauthorised  exposition. - 

upon   a   comprehensive   survey  of   the  Marginal  Note,  Vom  Beruf,  etc.^  p.  T 
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Lbct.      distinct  tribuncJs),  than  where  all  are  made  at  once  by  a  single 
V     ^   "v    individual  or  body,  who  are  trying  to  embrace  the  whole  field  of 
law,  and  so  to  construct  every  rule  as  that  it  may  harmonise 
with  the  rest. 

And  here  I  would  make  a  remark  which  the  objection  in 
question  suggests,  and  which,  to  my  understanding,  is  quite 
conclusive. 

Eules  of  judiciary  law  are  not  decided  cases,  but  the  general 
grounds  or  principles  (or  the  rcUiones  decidendi)  whereon  the 
cases  are  decided.  Kow,  by  the  practical  admission  of  those 
who  apply  these  grounds  or  principles,  they  may  be  codified,  or 
turned  into  statute  laws.  For  what  is  that  process  of  induction 
by  which  the  principle  is  gathered  before  it  is  applied,  but  this 
very  process  of  codifying  such  principles,  performed  on  a  par- 
ticular occasion,  and  performed  on  a  small  scale?  If  it  be 
possible  to  extract  from  a  case,  or  from  a  few  cases,  the  ratio 
decidendi,  or  general  principle  of  decision,  it  is  possible  to  extract 
from  all  decided  cases  their  respective  grounds  of  decisions,  and 
to  turn  them  into  a  body  of  law,  abstract  in  its  form,  and  there- 
fore compact  and  accessible. 

Assuming  that  judiciary  law  is  really  law,  it  clearly  may  be 
codified. 

Eeverting  to  the  objection,  I  admit  that  no  code  can  be 
complete  or  perfect.     But  it  may  be  less  incomplete  than  judge- 
made  law,  and  (if  well  constructed)  free  from  the  great  defects 
which  I  have  pointed  out  in  the  latter.     It  may  be  brief,  com- 
pact, systematic,  and  therefore  knowable  as  far  as  it  goes.     And 
many  devices  may  be  hit  upon,  which  have  never  yet  been 
thought  of,  or  which  have  been  neglected,  for  removing  the 
defects  incident  to  codes.®^     That  the  defects  of  the  French  and 
Prussian    codes,  in  the  original   conception  and  construction, 
render  them  necessarily  imperfect  and  no  fcdr  sample  of  possible 
codes,  will  be  seen  in  the  sequel. 
Second  ob-         A  second  objection  to  codification  is  founded  on  the  alleged 
c^fica-^    ill  success  of  the  so-called  codes  which  have  been  compiled  in 
tion— fail-   France,  Prussia,  and  other  countries,  by  order  of  the  government, 
F^ncli  ^    *^^  established  as  law  by  its  authority.     I  now  proceed  to 
and  consider  this  objection,  and  shall  afterwards  note  various  objec- 

Prussian 

codes—       tions  which  have  been  made  to  codification  by  Savigny,  in  his 

^  Amongst  such  devices  may  be  in-  under  the  authority  of  Her  Maiesty's 

stanced  the  method  adopted  by  the  com-  Commissioners ;   a   method,  combining 

pilers  of  a  code  for  India,  instalments  concise  statement  of  principles  with  illus- 

of  which  have  been  made  and  published  tration  by  practical  examples. — K  C. 
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specious  but  hollow  treatise  on  that  subject.^  The  professed  ,Lect. 
purpose  of  the  treatise  is  not  to  deny  the  expediency  of  codifica- 
tion generally,  but  to  shew  its  inexpediency  in  Germany  at  the 
present  time.  In  so  far  as  his  arguments  apply  to  the  professed 
and  proper  purpose  of  his  work,  I  have  no  concern  with  it ;  for 
the  advantages  or  disadvantages  of  codification  in  the  abstract, 
are  the  subjects  to  which  I  confine  myself.  But  his  arguments 
are  often  aimed  directly,  and  of tener  obliquely,  against  codification 
in  general ;  and  so  far  as  they  are  so,  they  fall  within  my  scope. 
In  the  course  of  his  book  he  adverts  to  the  objection  which  I 
first  mentioned,  that  which  is  founded  upon  the  necessary  in- 
completeness of  a  code,  and  also  to  the  second,  the  ill  success  of 
the  codes  which  have  been  already  established.  I  shall,  therefore, 
in  considering  this  objection,  occasionally  advert  to  Savigny's 
book;  reserving  the  special  examination  of  it  for  the  latter 
portion  of  the  present  Lecture. 

With  respect,  then,  to  the  alleged  ill  success  of  the  codes 
already  established,  it  must  be  admitted  that  they  have  not 
accomplished  the  primary  ends  of  a  code  in  the  modem  sense 
of  the  term,  that  is,  a  complete  body  of  law  intended  to  super- 
sede all  the  other  law  obtaining  in  the  country.  In  France 
and  Prussia,  to  the  codes  of  which  countries  I  shall  confine 
my  remarks,  the  law  does  not  possess  that  compactness  and 
accessibility,  which  are  the  main  ends  of  codes  as  such;  for 
the  matter  and  substance  of  the  law  must  be  excluded  from 
consideration,  as  things  with  which  the  question  of  codification 
has  little  connection. 

In  France,  the  code  is  buried  imder  a  heap  of  subsequent 
enactments  of  the  legislature,  and  of  judiciary  law  subsequently 
introduced  by  the  tribunals.  In  Prussia,  the  mass  of  new  laws 
and  authoritative  interpretations  which  have  been  introduced 
subsequently  by  the  promulgation  of  the  code,  fiUs,  I  believe, 
about  thirty  quarto  volumes,  the  code  itself  consisting  of  eight 
or  ten. 

And  here  I  may  remark  that  the  so-called  Prussian  code 
was  not  intended  by  its  author,  the  great  Frederic,  or  by  the 
persons  whom  he  employed  to  draw  it  up,  as  a  code  in  the 
modem  acceptation,  that  is,  a  complete  body  of  law.  In  most 
of  the  German  States  before  the  introduction  of  codes,  the  state 
of  the  law  was  as  follows : — ^they  were  partly  governed  by  their 
own  local  laws,  and  partly  by  what  was  called  Gemeines  Becht, 

"  Vom  Beruf  unserer  Zeit  far  Geaetzgebung  und  Bechtswissenschaft.     Heidel- 
berg, 1814. 


668  Law :  Sources  and  Modes. 

Lect.      or  common  law  of  Gennany,  consisting  in  part  of  the  Boman 
V     ^  ^  -    and  the  Canon  law,  in  part  of  rules  of  domestic  or  strictly 
German  growth,  which  were  got  at  by  comparing  the  diflFerent 
local  systems  in  the  way  of  abstraction  and  induction.     This 
common  law  was  resorted  to  in  cases  for  which  the  local  laws 
or  customs  of  the  dififerent  States  did  not  afford  a  solution. 
Now  the  Prussian  code  was  not  intended  to  codify  all  the  law 
obtaining  in  Prussia,  but  only  this  subsidiary  common  law; 
leaving  the  codification  of  the  different  laws  obtaining  in  parti- 
cular parts  of  the  Prussian  dominions  to  a  future  opportunity. 
This  was  all  that  it  intended,  and  this  is  all  that  it  has  performed. 
And  although  the  code  has  now  been  in  force  for  nearly  half  a 
century,  none  of  the  local  laws  of  any  districts  of  the  Prussian 
dominions  have  yet  been  codified,  except  those  obtaining  in  a 
very  small  part  of  that  kingdom,  the  district  called  East  Prussia. 
I  may  also  observe  that,  by  virtue  of  a  provision  of  the 
code,  pro^udida  or  precedents  have  no  authority.     The  Courts 
are  expressly  forbidden  to  guide  their  decisions  by  the  decisions 
of  their  predecessors.     Consequently,  although  the  code  is  over- 
whelmed by  a  quantity  of  explanation,  no  judiciary  law,  properly 
so-called,  has  been  stuck  upon  it.     As  I  have  mentioned  more 
than  once,  all  doubtful  points  of  law  are  referred  to  a  Law 
Conmiission,  who  emit  a  declaratory  law  on  the  occasion  of  every 
case  so  submitted  to  them.     The  thirty  volumes  or  thereabouts 
of  supplementary  law  which  I  have  already  mentioned  are,  in 
consequence,  not  decisions  on  the  code,  but  acts  of  authoritative 
interpretation,  issued  immediately  by  the  government.     This  at 
least  is  the  theory  of  the  Prussian  system.     In  practice  I  believe 
that  prcejvdicia  or  decided  cases  do  influence  the  decisions  of 
the  Courts.     For  it  is  certain  that  reports  of  decided  cases  are 
published  regularly  at  Berlin ;  and  I  can  conceive  no  motive  for 
publishing  them  if  they  were  not  cited  in  the  Courts,  and  did 
not  influence  the  judgments  of  the  Courts.     They  probably  have 
an  influence  similar  to  that  which  the  decisions  of  the  English 
Courts  are  known  to  have  in  the  United  States.     It  cannot  be 
said  that  the  decisions  of  the  Court  of  King's  Bench  have 
authority  in  New  York,  but  they  do  in  fact  influence  the  conduct 
of  the  American  tribunals.     The  treatises  of  reputation  which 
appear  in  this  country  on  the  law,  are  frequently  republished  in 
the  United  States,  with  notes  by  American  lawyers.     I  have 
myself  seen  a  copy  of  an  American  edition  of  Sugden  on  the 
Law  of  Vendors  and  Purchasers. 

To  return  to  my  more  immediate  subject.     The  ill  success 
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of  particular  codes,  admitting  their  failure  to  be  as  complete  as      Lect. 
is  aflBrmed,  would  prove  nothing  agjdnst  codification.     Those    .     \     ^ 
who  would  make  it  tell  as  an  objection  to  codes  in  general,  must  'Oiese 
shew  that  the  particular  codes  in  question  have  failed  as  being  failed,  not 
codes,  or  by  virtue  of  the  qualities  belonging  to  them  as  codes,  ^  ^^^ 
not  by  defects  peculiar  to  the  codes  in  question ;  defects  merely  reason  of 
accidental,  which  care  and  skill  might  have  obviated.     This  J^^ 
self-evident  truth  the  objectors  to  codification  never  saw,  or  construe- 
disingenuously  passed  over.     They  first  boldly  aflSrm,  contrary  ^^^' 
to  the  fact,  that  the  French  and  Prussian  codes  have  completely 
failed,  and  then  infer  from  the  failure,  that  successful  codification 
is  universally  impracticable.     They  first  misstate  or  distort  and 
exaggerate  the  fact;   and  then,  on  the  fact  so  misstated  or 
exaggerated,  they  found  a  sophistical  inference. 

The  inconsistency  of  Savigny  is  here  remarkable ;  for  he 
himself  in  the  very  work  in  which  he  urges  the  failure  of  the 
French  and  Prussian  codes  as  an  argument  against  codification, 
points  out  defects  both  in  the  conception  and  in  the  construction 
of  those  codes,  which,  on  his  own  shewing,  were  aDything  but 
inevitable.  He  treats  the  authors  of  the  French  code  with 
merited  severity  for  their  gross  incompetency  to  their  task,  yet 
he  brings  forward  the  defects  in  their  workmanship  as  a  reason 
against  codification  in  Germany,  and  against  codification  in 
general  He  in  fact  argues  thus:  Here  is  a  code  swarming 
with  defects  which  were  anything  but  unavoidable ;  defects  so 
gross  and  flagrant,  that  the  authors  richly  merit  the  critical  lash 
which  I  am  now  mercilessly  laying  on  them :  trgo  codes  and 
codification  are  manifestly  naught. 

To  shew  that  the  objection  is  untenable,  I  shall  advert  to 
various  accidental  circumstances  which  are  quite  sufficient  to 
account  for  the  imperfections  of  the  French  code,  and  to  prove 
that  the  objection  is  the  merest  sophistry ;  I  shall  mainly  confine 
my  observations  to  the  French  code,  because  its  failure  is  the 
most  remarkable,  and  because  it  is  the  best  known,  or  the  only 
one  which  is  known,  to  English  lawyers.  Some  of  its  faults  are 
mentioned  by  Savigny ;  others,  which  are  more  important,  he 
has  not  mentioned. 

The  first  glaring  deficiency  of  the  French  code  is  the  total  First  de. 
want  of  definitions  of  its  technical  terms,  and  explanations  of  ^nc^^^* 
the  leading  principles  and  distinctions  upon  which  it  is  founded,  code :  it 
This   grievous   defect    Savigny  has  not   mentioned.     Without  devoid  ^ 
definitions  of  the  technical  terms  and  explanations  of  the  leading  definitions 
principles  and  distinctions,  the  particular  provisions  of  the  code  ^  -  ^-   ^ 

VOL.  n.  M 
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Lect.      must  be  defective  and  incoherent,  and  its  language  dubious. 

XXXIX    Yqx^  unless  these  leading  principles  are  habitually  present  to  the 

terms,  and  minds  of  the  authors,  how  are  they  to  thread  with  certainty  the 

Jj^  of'     labyrinth  of  the  details  ?     How  can  they  follow  the  principles 

the  lead-     to  all  their  consequences?     Unless  the  technical   terms  are 

dplM™'     employed  everywhere  precisely  in  the  same  meanings,  how  are 

the  French  they  to  express  themselves  without  ambiguity  ?     But  unless  the 

leading  principles  and  distinctions  are  defined,  how  are  those 

leading  principles  and  distinctions  to  be  constantly  present  to 

the  minds  of  the  codifiers  in  a  definite  shape  ?  and  unless  the 

technical  terms  are  defined,  how  are  those  terms  to  be  uniformly 

employed  in  the  same  meanings  ?     Again,  unless  both  sets  of 

definitions  are  contained  in  the  code  itself,  the  judges  and  all 

other  persons  who  have  occasion  to  apply  it,  must  be  perpetually 

at  a  loss  for  the  meaning.     Although  a  code  may  be  constructed 

with  consunmiate  care  and  skill,  none  of  its  detailed  provisions 

can  ever  be  complete  in  itself:  unless  viewed  in  conjunction 

with  the  other  details  and  with  the  leading  principles,  a  particular 

provision  can  have  no  complete  meaning.     Unless,  therefore,  the 

code  contains  a  statement  of  leading  principles  as  well  as  details, 

the  code  itself  does  not  furnish  the  necessary  guides  to  its  own 

meaning ;  if  those  guides  exist  at  all,  they  exist  en,  dehors  of  the 

code. 

Now,  of  the  necessity  of  explanations  of  the  leading  prin- 
ciples and  distinctions  and  of  definitions  of  the  technical  terms, 
the  compilers  of  the  French  code  had  no  idea.  The  principles 
and  distinctions  they  tacitly  borrowed  from  the  ancient  law,  and 
clothed  them  in  the  technical  terms  of  the  same  law,  without 
any  attention  to  determining  the  meaning  of  those  terms,  under 
a  tacit  assumption  that  it  i&  known  and  certain.  Moreover,  the 
French  code  is  not  a  body  of  law,  or  is  not  a  body  of  law  form- 
ing a  substantive  whole.  It  is  nothing  but  a  loose  abstract  of 
the  former  law,  or  an  index  to  a  body  of  law  existing  dehors 
itself.  This  very  defect  in  the  French  code  is  one  principal 
cause  oif  the  fallacious  brevity  which  its  injudicious  admirers 
have  frequently  selected  as  matter  of  praise ;  forgetting  that  the 
brevity  which  arises  &om  incompleteness,  in  the  end  leads  to 
unnecessary  bulk  from  the  mass  of  supplemental  statutes  and 
decisions  which  it  of  necessity  gives  rise  to.  The  code  is 
consequently  defective  and  incoherent,  and  is  often  expressed 
dubiously :  and  in  order  to  correct  its  defects  and  incoherences 
and  to  explain  its  meaning,  the  old  law  to  which  it  constantly 
refers  has  been  let  in  by  the  Courts  upon  it ;  and  an  immeifSe 
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body  of  jurisprudence  (in  the  French  sense  of  the  term)  intro-      Lbot. 
duced  by  the  tribunals,  obtains  as  law  by  the  side  of  it.     From    . 
the  original  defect  in  the  conception  of  the  code,  this  was  a 
necessary  consequence:    but   it   might   manifestly  have   been 
obviated. 

The  Prussian  code  has  the  same  vice.  Being  based  on  the  So  the 
Boman  law,  it  refers  throughout  to  the  principles  and  distinctions  ^J^^*^ 
of  the  Boman  law,  and  borrows  the  technical  language  of  that 
system,  without  the  requisite  explanation  of  the  import  of  that 
language.  A  knowledge  of  the  Boman  law,  and  of  the  other 
systems  of  law  previously  obtaining  in  Germany,  is  still  a  neces- 
sary preliminary  to  a  study  of  the  code.  The  code  has  not 
superseded  completely  the  old  subsidiary  or  common  law  which 
it  was  intended  to  supplant. 

It  is  remarkable  that  the  authors  of  Justinian's  compilations, 
in  spite  of  their  general  incompetency,  had  some  notion  of  the 
necessity  of  explaining  in  the  code  itself,  its  leading  principles 
and  distinctions,  and  defining  its  technical  terms.  The  compilers 
of  the  French  code  seem  to  have  had  no  such  idea  at  all. 
Justinian,  if  we  judge  from  the  prefaces  to  his  compilations, 
intended  those  works  to  supersede  the  law  of  which  they  were 
bungling  abridgments;  and  he  accordingly  forbids  the  judges 
thereafter  to  resort  to  the  old  law  or  to  the  old  law  authorities. 
To  render  needless  this  recourse,  he  has  hit  upon  two  devices. 
The  first  of  these  is  an  attempt,  though  executed  very  impeffectly, 
to  insert  definitions  of  certain  leading  terms :  the  last  title  but 
one  of  the  Pandects  is  de  verborwm,  significatione.  The  second  \& 
an  attempt  to  define  certain  of  the  legal  rules  {regvloe  jvHs)  which 
run  through  the  whole  law.  Another  means  was  also  taken  to 
render  reference  to  the  previous  law  unnecessary :  this  was  the 
insertion  in  the  Pandects,  and  in  various  places  in  the  code,  of 
much  historical  matter;  much  similar  matter  is  also  left  in 
the  excerpts,  for  the  clearer  understanding  of  those  excerpts. 
This  historical  matter  is  unskilfully  inserted,  and  has  often  been 
confounded  by  modem  commentators  with  the  imperative 
part  of  the  law ;  whereby  they  have  been  led  to  imagine  the 
Pandects  to  be  more  inconsistent  than  they  really  are ;  fancy- 
ing they  found  antinomies  where  they  are  indeed  two  contra- 
dictory laws,  but  where  one  only  is  inserted  as  law ;  the  other  is 
only  referred  to  as  an  historical  fact  in  order  to  explain  some- 
thing elsa 

It  may  be  said,  that  it  is  impossible  to  give  in  the  code 
itself  explanations  of  the  leading  principles  and  distinctions,  and 
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Leot.  definitions  of  the  technical  terms.  My  answer  is,  that  it  is 
XXXIX  iindoubtedly  difficult,  but  it  cannot  be  impossible ;  for  the  prin- 
ciples and  distinctions  must  exist  somewhere:  and  the  terms 
must  have  a  determinate  meaning,  which  it  must  be  possible  to 
find :  and  though  the  principles  and  distinctions  and  the  mean- 
ings of  the  terms  may  be  imbedded  in  much  other  matter,  they 
tMLy  be  extracted  and  put  into  an  abstract  shape. 
Failure  of  After  all,  the  alleged  ill  success  of  the  French  and  Prussian 

sum  and  codes  is  greatly  exaggerated.  They  at  least  give  a  compendious, 
^nch  though  a  defective,  view  of  the  old  law ;  they  have  cleared  it  of 
grossly  ex-  ^  load  of  inconsistencies  and  much  reduced  its  bulk,  though  they 
aggerated.  jj^y^  ^ot  superseded  it  completely.  If  any  Frenchman  or  German 
of  the  requisite  knowledge  \&  asked  whether  the  code,  even  as  it 
is,  be  preferable  or  not  to  the  law  in  its  previous  state,  he  does 
not  hesitate  to  say  that  it  is  greatly  preferable,  and  that  the 
quantity  of  litigation  arising  from  doubt  as  to  the  law  is  very 
greatly  diminished.  I  know  this  to  be  the  opinion  of  several 
Frenchmen  who  are  in  every  respect  competent  witnesses,  and  I 
never  met  with  any  German  practitioner  who  did  not  laugh  at 
the  objections  made  to  codification  by  the  professors  in  the 
Universities.  The  truth  is  that  in  Germany  the  enemies  of 
codification  are  not  the  practising  lawyers,  but  (what  one  would 
not  have  expected)  the  theorists :  chiefly  the  professors  of  the 
Eoman,  the  Canon,  and  the  old  German  law :  partly  no  doubt 
from  Attachment  to  the  systems  of  law  with  which  they  are 
conversant,  partly  from  fear  lest  the  demand  for  a  knowledge  of 
that  old  law  mi^ht  be  superseded,  if  codes  were  introduced :  a 
fear,  I  believe,  wholly  unfounded  as  far  as  regards  the  Koman 
law,  and  the  history  of  German  law.  It  is  obvious  that  no 
instructed  body  of  lawyers  will  ever  confine  themselves  to  the 
study  of  a  code,  how  perfect  soever  it  may  be.  Unless  the 
history  and  philosophy  of  law  were  well  imderstood,  no  good 
code  could  possibly  be  constructed :  and  unless  those  branches 
of  knowledge  continued  to  be  studied,  a  good  code,  even  when 
constructed,  would  infallibly  deteriorate. 
The  Another  defect  of  the  French  code  is  pointed  out  by  Savigny. 

ccSe^never  ^^  appears  from  the  ConfireTices  or  discussions  in  the  Council  of 
intended  State  upon  the  project  of  the  Code,  that  it  was  not  the  design 
authors  ^^  ^^  Compilers  to  make  it  a  code  in  the  modern  sense  of  the 
to  be  a  term,  that  is,  a  complete  body  of  statute  law.  In  those  discus- 
perly  8o°'  sions  they  refer  perpetually  to  various  suhsidia  with  which  it  is 
called—  to  be  eked  out.  Of  these  svhsidia,  as  of  the  work  itself  which 
supersede    they  were  engaged  in,  they  had  no  definite  notion :  but  in  the 
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mam  they  intended  that  where  the  code  should  not  be  found      Lect. 

XXXTX 

sufficient,  the  Courts  should  decide  by  what  they  called  usage^    v 
and  doctrine :  that  is,  the  customary  law  previously  obtaining  all  other 
within  the  resort  of  the  particular  Court,  and  the  jurisprudence  meant  to 
commonly  followed  by  former  tribunals  within  that  same  resort  ^  ^^^ 
To  shew  the  indefiniteness  of  their  notions,  I  shall  mention  some  yanons 
of  the  subsidia  which  are  referred  to  in  their  discussions.      1.  «**»w^*»- 
^qwUi  naturelle,  loi  ncUurelle.      2.  The  Boman  law.      3.   The 
ancient   customs.      4.   Usage,  exemple,  decisions,  jurisprudence^ 
5.   Droit   commun,      6.    Principes  g&rUraux^  maximes,  doctrine, 
science.    It  thus  appears  that  they  intended  to  leave  many  of  the 
points  which  the  code  should  have  embraced  to  usage  and  doctrine: 
that  is,  to  the  tribunals  as  guided  by  usage  and  doctrine,  not  by 
the  code  itself.     This  arose  partly,  no  doubt,  &om  a  leaning  in 
favour  of  the  old  institutions  in  which  they  had  been  trained  up, 
but  chiefly  from  loose  conceptions  of  the  nature  of  a  code. 
Thibaut,  who,  though  a  strong  advocate  of  codification,  entertains 
a  boundless  contempt  for  the  authors  of  the  French  code,  says 
of  them  that  whenever  they  fell  upon  a  subject  which  they  knew 
not  how  to  handle,  they  left  it  to  jurisprudence :  that  is,  to  the 
old  law  previously  obtaining,  to  such  new  dispositions  as  the 
Courts  might  thereafter  introduce,  or  to  the  mere  arbitrium  of 
the  tribunals.     How,  then,  is  it  possible  for  any  candid  person 
tx)  argue,  that  when  the  very  authors  of  the  so-called  French 
code  did  not  intend  to  make  it  a  code  which  should  supersede 
all  other  law,  its  not  having  done  so  is  a  proof  that  what  they 
did  not  attempt  cannot  be  accomplished  ? 

In  my  future  Lectures,  when  treating  of  the  law  of  persons  Monstrous 
and  of  things,  and  other  questions  of  arrangement,  I  shall  point  ^'^^^ 
out  the  principal  defects  in  the  details  of  the  code,  and  the  *?*^®? 
ignorance  of  the  principles  and  distinctions  of  the  Boman  law  code  with 
which  it  evinces.      At  present  I  shall  mention  one  monstrous  !?8«^to 
example  of  this  ignorance.    Without  a  distinct  conception  of  the  kw. 
distinction  between  ju/ra  in  rem  and  jura  in  personam,  or  (as  it 
was  expressed  by  the  classical  jurists)  between  dominia  and 
dbligationes,  no  clear  conception  can  be*  formed  of  the  general 
structure  of  the  Boman  Law,  or  indeed  of  what  must  necessarily 
be  the  structure  of  any  body  of  law  whatever.    Now,  as  Savigny 
remarks,  the  authors  of  the  French  code  have  never  conceived 
this  distinction  at  all,  or  at  least  have  never  conceived  it  in  its 
whole  universality,  but  only  here  and  there  in  particular  instances. 
The  darkness,  confusion,  and  incoherency  which  have  been  intro- 
duced by  the  want  of  a  clear  conception  of  that  distinction,  is 
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Leot.      scarcely  conceivable.     Amonfic  other  blunders  into  which  it  has 

.  .    led  the  authors  of  the  codes,  they  have  adopted  the  antiquated 

and  false  doctrine  which  I  have  mentioned  in  a  former  Lecture 

about  tittUus  and  modtis  ac^irendi,  and  have  spoken  ot  property 

as  being  the  consequence  of  obligcUions,  a  profundity  of  ignorance 

the  more  unpardonable  because  a  mistake  of  the  same  kind  had 

already  been  conmiitted  in  the  Prussian  code.    By  the  authority 

of  the  Chancellor  Yon  Slramer,  overruling  Suarez  (the  man  of 

real  capacity  among  the  framers  of  the  Prussian  code)  the  head 

of  contracts  had  been  stuck  into  dominium,  under  the  erroneous 

notion  that  every  acquisition  of  property  is  preceded  by  a  m/xius 

acqwirendi :  that  is,  obligationes  had  been  stuffed  into  the  opposite 

department  of  dominium  or  property.     This  blunder  had  been 

so  much  commented  upon  by  German  writers,  that  the  compilers 

of  the  French  code  ought  to  have  been  thoroughly  acquainted 

with  the  merits  of  the  controversy.     But,  knowing  nothing  about 

the  matter,  instead  of  clearing  up  they  have  only  thickened  the 

confusion. 

Extreme  Another  and  a  perfectly  sufficient  reason  for  the  defects  of 

tSdi^^e^  the  French  code  is  the  extreme  haste  with  which  it  was  drawn 

French       up.     The  original  prqj'et  was  prepared,  in  little  more  than  four 

drawn  up.    months,  by  a  commission  consisting  of  Tronchet,  MaU^ville, 

Portalis,  and  Bigot- Pr^ameneu;  it  was  then  submitted  to  the 

Council  of  State,  where  it  was  discussed  article  by  article.     But 

it  is  obvious  that  the  examination  it  received  in  the  debates  of 

this  numerous  body,  many  of  whom  were  not  even  lawyers,  could 

have  no  tendency  to  correct  the  vices  in  the  original  conception. 

The  Council  of  State  had  in  fact  no  notion  whatever  of  the 

technical  part  of  legislation.      Accordingly,  while  many  pages 

and  chapters  in  the  Conferences  relate  to  legislative  points  of 

hardly  any  importance,  scarcely  the  slightest  notice  was  taken 

of  many  most  importeint  questions  of  arrangement  and  expression. 

In  the  case  of  a  code,  as  of  everjrthing  that  should  be  systematic, 

the  excellence  of  the  first  conception  is  everything;   and  no 

alteration  in  the  mere  details  can  cure  vices  in  the  original 

conception. 

Of  the  profound  ignorance  of  the  authors  of  the  code  on  the 
subject  of  the  Eoman  law,  on  which  the  then  existing  French 
law  was  whoUy  founded,  and  of  which  in  truth  the  code  itself 
is  little  but  a  r4chauff6e,  Savigny  mentions  numerous  instances. 
They  had  indeed  a  superstitious  veneration  for  the  Koman  law, 
but  they  knew  scarcely  anything  of  it :  what  they  knew  was 
derived  solely  from  Justinian's  Institutes,  and  from  the  various 
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popular  compendia  which  for  the  most  part  follow  the  Institutes.      Lect. 
^  ^  XXXIX 


And  this  accounts  for  many  of  the  defects  of  the  code.  It 
explains  their  having  passed  over  many  highly  important  ques- 
tions of  law,  because  these  did  not  fall  within  the  scope  of  that 
institutional  treati9e,  or  of  the  many  popular  expositions  founded 
on  it. 

As  I  remarked,  no  code  can  be  perfect ;  there  should  there-  No  provi- 
fore  be  a  perpetual  provision  for  its  amendment,  on  suggestions  JSmendhig 
fix)m  the  judges  who  are  engaged  in  applying  it,  and  who  are  in  the  Prus- 
the  best  of  all  situations  for  observing  its  defects.     By  this  means  praich 
the  growth  of  judiciary  law  explanatory  of,  and  supplementaiy  ^^^^ 
to,  the  code,  cannot  indeed  be  prevented  altogether,  but  it  may  ing  doi^ 
be  kept  within  a  moderate  bulk,  by  being  wrought  into  the  code  the  growth 
itself  from  time  to  time.     In  France  this  has  been  completely  l\^  a^d 
neglected;  a  fact  which  would  of  itself  suffice  to  account  for  J^^^^'jj^^ 
the  alleged  failure  of  the  code.     An  endless  quantity  of  judiciary  by  work- 
law  has  been  introduced ;  acts  of  the  legislature  and  ordonnanees  1^^*^™ 
of  the  King  issued  by  authority  of  the  legislature,  have  been  code  from 
emitted  from  time  to  time  separately ;  but  there  has  been  no  ^^^ 
attempt  to  work  them  into  the  body  of  the  code.     So  with  the 
Prussian  code.     The  Novels  or  new  constitutions,  and  the  acts 
of  authentic  interpretation  emanating  from  the  Law  Commission 
exist  in  a  separate  state ;  there  has  been  no  attempt  to  work 
them  into  the  code,  or  to  amend  it  in  pursuance  of  them. 

The  accidental  defects  which  I  have  now  mentioned,  as  well 
as  others  which  I  shall  advert  to  hereafter,  and  many  on  which 
I  shall  be  silent,  account  for  the  partial  failure  of  the  Prussian 
and  French  codes,  not  to  mention  that  this  failure  has  been 
grossly  exaggerated.  After  all,  these  codes  are  great  improve- 
ments on  the  former  state  of  the  law. 

I  now  proceed  to  notice  the  objections  which  have  been  Sayigny's 
particularly  urged  by  Savigny,  in  his  treatise   Vom  Beruf,  etc.  to'^g^' 
(on  the  Vocation  of  our  Age  to  Legislation  and  Jurisprudence),  cation  ex- 
The    professed   purpose   of  this  work   is,  as  I  have  already  *°"°® 
mentioned,  to  prove  the  inexpediency,  not  of  codification  in 
general,  but  of  codification  for  a  part  of  Germany,  and  especially 
of  a  code  proposed  by  Thibaut.     So  far,  therefore,  as  the  work  is 
in  keeping  with  its  professed  purpose,  it  does  not  apply  to 
codification  in  general  or  in  the  abstract,  but  to  codification,  and 
to  a  specific  scheme  of  the  codification  at  a  given  place  and  time. 
So  far,  the  warmest  partisan  of  codification  might  assent  to 
Savigny's  conclusion  without  renouncing  his  own  general  views. 
But  while  pursuing  this  ostensible  purpose,  Savigny  employs 
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Lect.  many  arguments  which  either  directly  or  obliquely  impugn 
^  ^  >  codification  considered  generally  or  in  the  abstract ;  and  so  far 
as  this  is  the  case,  his  work  falls  within  the  scope  of  my  present 
examination.  I  advert  to  these  arguments  on  account  of  the 
attention  which  is  due  to  whatever  emanates  from  a  man  of 
Savigny's  genius  and  learning,  and  because,  if  his  objections  can 
be  answered  completely,)  those  of  other  and  inferior  persons  may 
safely  be  dismissed  without  notice. 

Savigny  is  not  absolutely  an  enemy  to  codification,  as  the 
purpose  of  his  book  proves ;  for  if  he  thought  he  could  prove 
generally  that  codes  are  good  for  nothing,  he  would  scarcely 
insist  upon  arguments  peculiar  to  that  particular  juncture.  He 
is  himself  an  advocate  for  a  code,  even  in  Germany,  to  a  certain 
limited  extent :  he  holds  a  code  to  be  expedient,  if  it  could  be 
confined  to  the  codification  of  the  existing  law,  without  affecting 
to  anticipate  future  cases.  This  is  in  reality  an  admission 
almost  of  the  whole  question.  Most  of  the  partisans  of  codifica- 
tion would  be  extremely  weU  content  to  have  a  concise  and 
clear  description  of  the  law  actually  existing,  and  actually 
applied  to  past  cases,  which  description  would  of  course  be 
applicable  to  all  future  cases  resembling  those  past  ones. 
Savigny  thus  gives  up  almost  the  whole  question.  As  to  the 
anticipation  of  cases  which  have  not  actually  arisen,  nor  resemble 
any  which  have  actually  arisen,  it  is  impossible  that  any  code 
can  include  them  completely ;  but  judiciaiy  law  is  in  a  much 
worse  plight  for  this  purpose  than  a  code ;  for  the  reason  so 
weU  stated  by  Sir  Samuel  Eomilly,  namely,  that  judiciary  legis- 
lation is  necessarily  extremely  narrow,  being  confined  to  the  very 
case  on  the  occasion  of  which  the  rule  is  introduced,  or  to  cases 
proximately  or  closely  resembling  that  case.  Although  the 
judicial  legislator  may  see  at  the  very  time  a  variety  of  analo- 
gous cases,  which  he  might  provide  for  by  a  complete  law,  he  is 
obliged  to  confine  himself  to  the  narrowest  possible  generalisation. 
It  is,  therefore,  clear,  that  although  a  code  cannot  exhaust  all 
future  cases,  judiciary  law  is  in  this  respect  more  imperfect 
stilL 

Savigny  himself  suggests  one  of  the  best  arguments  for  the 
possibility  of  codification,  by  shewing  that  one  of  its  greatest 
difficulties  is  not  insurmountable.  In  ai^uing  against  codifica- 
tion in  Germany,  he  is  led  to  examine  the  worth  of  the  law 
now  obtaining  which  a  code  would  supersede.  This  law  is 
mainly  founded  on  the  Soman  law ;  and  he  is  thus  led  to  speak 
of  the  Boman  law.     In  speaking  of  this  legal  system,  or  of  the 
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portion  of  it  which  was  made  by  the  writings  or  opinions  of  Leot. 
jturisconsults,  and  which  is  known  in  Germany  by  the  distinctive 
name  of  Pandect  law,  he  is  led  to  admit  and  praise  its  coherency. 
Although,  it  was  made  in  succession  by  a  series  of  jurisconsults 
continuing  for  more  than  two  centuries,  each  of  these  jurisconsults 
was  so  completely  possessed  of  the  principles  of  the  Boman  law, 
and  they  were  all  so  completely  masters  of  the  same  mode  of 
reasoning  from  and  applying  those  principles,  that  their  successive 
works  have  the  coherency  conmionly  belonging  only  to  the 
productions  of  one  master  mind.  Leibnitz  and  others  had 
remarked,  that  of  the  forty  jurisconsults  (or  thereabouts),  of 
excerpts  from  whose  writings  the  Pandects  are  composed,  the 
passages  from  any  one  are  so  like  those  from  all  the  others  in 
manner  and  style,  that  it  is  impossible  from  internal  evidence  to 
distinguish  them.  Leibnitz  expressed  this  by  rather  an  odd 
phrase,  borrowed  from  the  Eoman  law  itself,  calling  them^n^fe 
persons :  res  fungibiles  being  the  technical  term  for  articles  which 
are  bought  and  sold  in  genere,  not  individually.  Each  of  these 
writers  was  master  of  the  Boman  law  in  its  full  extent ;  each 
had  the  whole  of  its  principles  constantly  present  to  his  mind, 
and  could  argue  down  from  them  and  apply  them  with  the 
greatest  certainty.  Now*  this  suggests  an  answer  to  the  greatest 
difficulty  about  codification.  For  the  greatest  practical  difficulty 
in  accomplishing  it  is,  that  the  code  cannot  possibly  be  made  by 
one  mind ;  and  if  made  by  a  number,  would  probably  not  be 
coherent.  Now  if  the  production  of  a  succession  of  jurisconsults, 
filling  two  centuries,  possesses  perfect  coherency,  d  fortiori  it  is 
possible  that  a  body  of  law  may  be  equally  coherent  if  produced 
by  a  number  of  persons  working  in  concert,  provided  they  be  as 
fully  masters  of  its  principles,  and  as  capable  of  arguing  from 
them  and  applying  them,  as  the  Boman  lawyers  were.  Such 
a  set  of  persons  would  be  in  a  much  more  favourable  position  for 
producing  a  homogeneous  and  consecutive  whole  than  persons 
working  in  a  disjointed  and  unconnected  manner. 

But  in  spite  of  Savigny's  admission  of  the  expediency  of 
codification  in  a  limited  sense,  and  his  suggestion  of  a  ground 
for  believing  it  to  be  practicable,  many  of  his  arguments  are 
directly,  and  still  more  of  them  obliquely,  aimed  at  codification 
in  general  I  have  already  adverted  to  two  of  these:  the 
impossibility  of  anticipating  all  future  cases,  and  the  alleged 
failure  of  past  attempts  at  codification.  All  the  remainder  of 
his  arguments  are  equally  fallacious,  and  some  of  them  almost 
too  ridiculous  to  mention. 
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Lbot.  One  is  the  assumption  that  no  determinate  leading  principles 

will  be  followed  consistently  by  the  makers  of  the  code,  and 
therefore  its  provisions  must  be  defective  and  incoherent  This 
argument  applies  only  where  the  makers  of  the  code  are  incapable 
of  defining  and  conceiving  distinctly  and  steadily  the  leading 
principles  of  their  own  system.  It  applies  to  the  authors  of  the 
French  code,  but,  by  his  own  admission,  not  to  the  Soman 
lawyers. 

Secondly:  he  asserts  that  in  an  age  capable  of  producing 
a  good  code,  no  code  could  be  necessary.  Because  Papinian 
and  the  other  great  jurisconsults  who  made  the  Boman  law  were 
able  lawyers,  and  because  good  expositions  of  the  law  have  been 
made  by  private  hands,  does  it  follow  that  a  code  is  useless  ? 
Good  expositions,  and  good  judiciary  law  made  by  able  juris- 
consults, do  not  supply  the  demand  for  a  code,  though  they  render 
it  somewhat  less  necesseury.  Savigny  falls  into  the  extreme 
absurdity  of  putting  expositions  of  the  law  by  private  hands 
precisely  on  a  level  with  the  codification  of  it  by  the  authority 
of  the  supreme  l^islature.  The  exposition  may  be  just  as  well 
constructed  as  the  code,  but  the  essential  difference  will  remain, 
that  the  one  is  authorised  and  the  judge  is  bound  to  abide  by 
it ;  the  other  is  no  expression  of  the  will  of  the  sovereign,  and 
the  judge  is  not  obliged  to  follow  it :  which  makes  all  the 
difference  between  uncertain  and  certain  law. 

Savigny  affirms,  contrary  to  the  fact,  that  during  the  times 
of  the  classical  jurists  the  want  of  a  code  or  digest  was  not  felt. 
This  assertion  is  directly  in  the  teeth  of  a  passage  of  Suetonius, 
quoted  by  himself  at  the  bottom  of  the  very  same  page,  where 
that  author  mentions  it  as  a  purpose  of  Csesar,yzi5  cvMt  ad 
cerium  modum  redigere,  aique  ex  immensd  diffusdque  legum  cqpid, 
optiiTia  quoeque  et  necessaria  in  paturissimos  con/erre  libros.  Livy 
also,  who  lived  at  the  beginning  of  the  period  of  the  classical 
jurists,  and  Tacitus,  who,  Uke  Suetonius,  lived  about  the  middle 
of  the  same  period,  speak  in  the  same  strong  terms  as  Suetonius 
of  the  enormous  bulk  of  the  law,  shewing  the  want  of  a  code  or 
digest  to  have  been  generally  felt. 

That  a  code  constructed  in  an  age  incapable  of  making  a 
good  one,  has  a  tendency  to  give  perpetuity  to  the  ideas  of  Hiat 
incapable  age,  may  to  a  certain  limited  extent  be  true.  And 
this  leads  me  to  advert  to  the  strange  assumption  of  Hugo  and 
other  enemies  of  codification,  that  the  code  when  made  will  be 
unalterable,  and  will  therefore  transmit  to  more  enlightened 
ages  the  comparatively  bad  legislation  of  a  comparatively  dark 
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one.     I  cannot  understand  why  any  such  absurd  supposition  is      Lect. 
entertained.  XXXIX 

r   ■ 

Another  equally  absurd  argument  is  this :  that  all  law  is 
not  in  all  respects  the  work  of  the  sovereign  legislature,  but  is 
very  generally  formed  from  customs  which  were  rules  of  positive 
morality  anterior  to  their  adoption  by  the  legislator.  In  this 
there  is  nothing  new ;  nothing  that  has  not  been  known  at  all 
times.  From  this,  however,  some  of  the  Grerman  jurists  infer — 
I  cannot  conceive  how — ^that  codification  itself  is  bad. 

The  idea  dkrkly  floating  before  their  minds  may  be,  that 
legislation  ought  to  be  governed  by  actual  experience  of  the 
wants  and  exigencies  of  mankind.  And  here  I  would  remark 
that  a  great  mistake  is  often  made  with  respect  to  Bentham's 
notions  of  law.  Bentham  belongs  strictly  to  the  historical 
school  of  jurisprudence.  The  proper  sense  of  that  term  as  used 
by  the  Germans  is,  that  the  jurists  thus  designated  think  that 
a  body  of  law  cannot  be  spun  out  from  a  few  general  principles 
assumed  d  'priori,  but  must  be  founded  on  experience  of  the 
subjects  and  objects  with  which  law  is  conversant.  Bentham 
therefore  manifestly  belongs  to  this  school.  He  has  again  and 
again  declared  in  his  works  that  the  reports  of  the  decisions  of 
the  English  Courts  are  an  invaluable  mine  of  experience  for 
the  legislator.  The  character  of  the  historical  school  of  juris- 
prudence in  Germany  is  commonly  misconceived.  They  are 
imagined  to  be  enemies  of  codification,  because  one  or  two  of  the 
most  remarkable  individuals  among  them,  such  as  Hugo  and 
Savigny,  are  so ;  but  many  others,  Thibaut  for  example,  are  its 
zealous  friend&  The  meaning  of  their  being  called  the  historical 
school  is  aimply  this,  that  they  agree  with  Bentham  in  thinking 
that  law  should  be  founded  on  an  experimental  view  of  the 
subjects  and  objects  of  law,  and  should  be  determined  by  general 
utility,  not  drawn  out  from  a  few  arbitrary  assumptions  d  priori 
called  the  law  of  natura  A  fitter  name  for  them  would  be  the 
indtictive  and  utilitarian  school. 

Another  strange  objection  made  by  Savigny  to  codification 
is  this :  He  assumes  that  it  is  bad,  because  its  effect  would  be 
to  make  the  necessary  defects  of  the  law  more  visible ;  so  that 
persons  knavishly  inclined  might  avail  themselves  of  the  bad 
parts  of  the  law  to  injure  other  people.  This  is  a  mere  repetition 
of  the  old  argument  for  law  taxes,  that  they  check  litigation.  It 
assumes  that  the  law  is  inevitably  uncertain,  and  that  no  attempt 
should  be  made  to  secure  rights,  lest,  by  the  abortive  attempt, 
knaves  should  be  apprised  of  their  hopeless  insecurity.     The 
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Lbot.      obiection  moreover  conflicts  with  itseK ;  for  if  the  defects  of  the 

XXXIX 

.  law  are  rendered  more  conspicuous  by  codification,  codification 

must  tend  to  cure  those  defects.  If  they  are  made  to  stand 
out  more  clearly  by  codification,  this  must  tend  to  their 
correction. 

Another  argument,  which  none  but  those  who  know  the 
Grermans  can  appreciate,  is  this :  that  if  a  code  could  be  made 
mechanically  and  without  any  difficulty  at  all,  this  would  be  a 
reason  for  rejecting  it  An  assumption  that  difficulty  is  good 
for  its  own  sake.  The  merit  of  removing  the  difficulty  is  great, 
ergo  it  is  inferred  that  a  code,  if  it  can  be  made  easily,  cannot 
be  good.  Such  an  argument  from  such  a  man  may  well  appear 
astonishing.  But  the  truth  seems  to  be  that  Savigny's  dislike 
to  the  codification  is  not  the  effect  of  his  own  arguments,  or  of 
any  arguments,  but  of  a  natural  antipathy  to  the  French  (who 
were  long  hated  in  Germany  because  they  behaved  infamously 
there),  transferred  by  a  natural  association  from  the  French  to 
their  code,  and  from  the  French  code  to  all  codes.  There  is  no 
more  striking  example  how  rash  it  is  to  argue  from  a  man's 
absurdity  on  one  occasion  to  prove  his  general  incapacity. 
Savign/s  argument,  even  as  against  codification  in  Germany 
itself,  is  nulL  It  rests  on  the  assumption  that  men  competent 
to  the  task  cannot  be  found:  but  this  he  only  assumes,  not 
proves ;  and  it  is  inconsistent  with  his  own  admission  of  the 
desirableness  of  a  code,  provided  it  do  not  attempt  to  include 
future  cases :  but  to  make  such  a  code  as  he  is  willing  to  admit, 
would  be  nearly  as  difficult  as  to  make  that  which  he  rejects. 
Further,  he  himself  proposed  that  a  complete  and  systematic 
exposition  of  German  law  should  be  executed  by  the  jurisconsults 
of  Germany ;  and  anticipates  great  advantage  &om  this  work,  if 
entrusted  to  competent  hands.  But  the  difficulty  of  systematic- 
ally expounding  the  law  is  evidently  equal  to  the  difficulty  of 
codifying  it  A  code  is  merely  an  exposition  sanctioned  by  the 
supreme  legislator  and  by  his  will  converted  into  law. 

Before  I  quit  the  subject  of  codification,  I  shall  just  remark 
that  one  advantage  not  generally  adverted  to  would  jUm  from 
it:  an  improvement  in  the  character  of  the  legal  profession. 
If  the  law  were  more  simple  and  scientific,  minds  of  a  higher 
order  would  enter  into  the  profession,  and  men  in  independent 
circumstances  would  embrace  it,  who  are  now  deterred  by  its 
disgusting  character ;  for  disgusting  it  really  is.  What  man  of 
literary  education  and  cultivated  intellect  can  bear  the  absurdity 
of  the  books  of  practice,  for  example :  and  many  other  parts  of 
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the  law  ?  Nothing  but  a  strong  necessity,  or  a  strong  determina-  Lbct. 
tion  to  get  at  the  rcUumale  of  law  through  the  crust  which 
covers  it,  could  carry  any  such  person  through  the  labour.  But 
if  the  law  were  properly  codified,  such  minds  would  study  it ; 
and  we  might  then  look  for  incomparably  better  legislation,  and 
a  better  administration  of  justice,  than  now.  The  profession 
would  not  be  merely  venal  and  fee-gathering  as  at  present,  but, 
as  in  ancient  Bome,  would  be  the  road  to  honours  and  political 
importance.  Much,  no  doubt,  of  the  drudgery  of  the  profession 
would  still  be  performed  by  persons  aiming  only  at  pecuniary 
reward,  but  the  morality  prevailing  in  the  entire  profession 
would  be  set,  in  a  great  degree,  by  this  high  part  of  it,  which 
would  also  comprise  the  practical  l^islators  of  the  community. 
This  would  be  a  highly  important  consequence  of  the  simpli- 
fication of  the  law:  for  I  am  folly  convinced  that  only 
from  enlightened  and  experienced  lawyers  is  any  substantial 
improvement  of  the  law  ever  to  be  hoped  for. 
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ON   LAW 

CONSIDEBBD  WITH   BEFEBENCE   TO 

ITS  PURPOSES, 

Ain>  TO   THE 

SUBJECTS  WITH  WHICH  IT  IS  CONVERSANT 

AND,    IN   FABTIOULAB,   OF   THE 

LAW  OF  THINGS  AND  THE  LAW  OF  PERSONS  OR  STATUS. 


LECTURE  XL. 

Ncie, — ^At  the  time  of  the  publication  of  the  former  edition  of  these       Lbot. 
Lectures,  it  was  supposed  by  their  late  editor  that  this  Lecture  had  been         ^L 
irretrieyablj  lost ;  and  in  a  note  announcing  the  unavoidable  hiatus,  it  was    ^ 
added : 

'  I  can  hardly  hope  that  any  member  of  Mr.  Austin's  class  stUl  possesses 
notes  of  his  course.  But  if  any  such  memoranda  are  in  existence,  I  should 
esteem  myself  under  a  great  obligation  to  any  gentleman  who  would  permit 
me  to  see  them. — &  A! 

It  was,  I  believe,  in  answer  to  this  appeal,  that  the  very  full  and  clear 
notes  of  the  Course  of  Lectures  preserved  by  Mr.  John  Stuart  Mill  were 
furnished  by  him  for  the  use  of  the  late  Mrs.  Austin.  These  notes  have  now 
been  collated  with  the  former  edition  for  the  purpose  of  the  present  revisal, 
and  it  is  most  fortunate  that  the  present  Lecture,  which  commences  the 
author's  leading  division  of  the  main  part  of  his  subject,  can  be  supplied 
from  a  source  so  reliable. 

I  may  further  remark  here,  that  the  extent  of  the  hiatus  in  this  place 
was  not  fully  known  to  the  late  editor.  The  latter  part  of  Lecture  XXXIX 
(as  now  printed),  containing  the  greater  part  of  the  author's  remarks  upon 
codification,  and  entirely  omitted  from  the  Lectures  as  formerly  published, 
forms  in  J.  S.  M.'s  notes  the  matter  of  an  entire  Lecture  of  more  Uian  usual 
length.  The  recovery  of  this  Lecture  is  at  the  present  time  also  peculiarly 
valuable. — ^R.  C. 

From  law  considered  with  reference  to  its  sources,  and  to  the 
manner  in  which  it  b^ins  and  ends,  I  pass  to  law  considered 
with  reference  to  its  purposes,  and  to  the  subjects  about  which 
it  is  conversant. 
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Leot.  The  first  great  distinction  of  Law  considered   under  this 


aspect,  is  the  celebrated  one  into  the  Law  of  Persons  and  the 
Law  of  Things ;  or  (as  I  think  it  ought  to  be  stated),  the  Law 
of  Things  and  the  Law  of  Persons. 

This  distinction  may  be  stated  generally  (as  I  have  stated  it 
in  my  Outline)  as  follows : — 

^  There  are  certain  righis  and  diUies,  with  certain  capacities 
and  iricapacities  to  take  rights  and  incur  duties,  by  which  persons, 
as  subjects  of  law,  are  variously  determined  to  certain  dosses, 

*  The  rights,  duties,  capacities,  or  incapacities,  which  deter- 
mine a  given  person  to  any  of  these  classes,  constitute  a  condition 
or  status  which  the  person  occupies,  or  with  which  the  person  is 
invested. 

'One  and  the  same  person  may  belong  to  Ttiany  of  the 
classes,  or  may  occupy,  or  be  invested  with,  many  conditions  or 
status.  For  example,  one  and  the  same  person,  at  one  and  the 
same  time,  may  be  son,  husband,  father,  guardian,  advocate,  or 
trader,  member  of  a  sovereign  number,  and  minister  of  that 
sovereign  body.  And  various  status,  or  various  conditions,  may 
thus  meet  or  unite  in  one  and  the  same  person,  in  infinitely 
various  ways. 

'  The  rights,  duties,  capacities,  and  incapacities,  whereof  con- 
ditions or  status  are  respectively  constituted  or  composed,  are 
the  appropriate  matter  of  the  department  of  law  which  commonly 
is  named  the  law  of  persons — Jus  quod  ad  Personas  pertinet. 
Less  ambiguously,  and  more  significantly,  that  department  of 
law  might  be  styled  the  "  Law  of  Status."  For  though  the  term 
persona  is  properly  synonymous  with  the  term  status,  such  is  not 
its  usual  and  more  commodious  signification.  Taken  with  its 
usual  and  more  commodious  signification,  it  denotes  homo,  a  man 
(including  woman  and  chUd);  or  it  denotes  an  aggregate  or  collec- 
tion of  men.  Taken  with  its  usual  and  more  commodious  signi- 
fication, it  does  not  denote  a  status  with  which  a  man  is  invested. 

*  The  department,  then,  of  law,  which  is  styled  the  Law  of 
Persons,  is  conversant  about  status  or  conditions ;  or  (expressing 
the  same  thing  in  another  form)  it  is  conversant  about  persons 
(meaning  m^n)  as  bearing  or  invested  with  persons  (meaning 
status  or  conditions), 

'  The  department  of  law  which  is  opposed  to  the  Law  of 
Persons,  is  commonly  named  the  Law  of  Things ;  Jus  quod  ad 
Bes  pertinet*^ 

^  Outline,  pp.  40,  41,  vol.  i.  ante. 
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This  most  obscure  and  obscuring  expression  may  be  explained      Leot, 
as  follows : —  ^     ^     ^ 

.Sea,  in  the  language  of  the  Boman  law,  has  two  principal 
meanings.  It  denotes,  in  the  first  place,  things,  properly  so 
called,  together  with  persons,  acts,  and  forbearaTices,  considered  as 
the  subjects  and  objects  of  rights  and  duties.  These  are  caUed 
by  the  Boman  jurists  res  corparcUes,  which  they  define  materia 
furi  syJbjecta,  in  gud  jii/ra  versantwr  ;  ea  qwB  juri  nostra  affi/yiuntv/r, 
quoR  tanquam  materia  ei  smd  proposita.  In  the  second  sense,  res 
denotes  what  are  termed  by  the  same  jurists  res  incorporales ; 
which  they  define  ea  gux  ad  jura  pertinsnt;  ut  jvs  hoeredMatis,jus 
tUendi  fruendi,fus  servitviis,  obligationes  quocmvgue  mode  con^tractce. 

This  division  of  things  into  corporeal  and  incorporeal, 
tangible  and  intangible,  sensible  and  insensible,  arose  from  a 
tendency  which  I  formerly  pointed  out,  in  the  Boman  jurists,  to 
import  into  their  legal  system  the  terms  and  distinctions  of  the 
Greek  philosophy.  In  the  philosophy  of  the  Stoics,  the  words 
tangible  and  intangible  were  equivalent  to  sensible  and  iJisensiile, 
Tangible  was  not  confined  to  objects  perceptible  by  the  sense  of 
touch,  but  extended  to  all  objects  perceptible  by  the  senses. 
IrUangible  meant  n4>t  perceptible  by  the  senses.  By  the  Epi- 
cureans, the  same  words  appear  to  have  been  used  in  a  sense 
predsely  equivalent,  as  is  proved  by  the  well-known  line  of 
Lucretius :  Tangere  enim  et  tangi,  nisi  corpus,  nuila  potest  res ; 
where  the  context  proves  that  he  is  not  speaking  only  of  the 
sense  of  touch,  but  of  perception  by  any  of  the  senses. 

The  application  of  the  term  corporeal  things  to  the  subjects 
and  objects  of  rights  and  duties,  and  of  the  term  incorporeal 
things  to  rights  and  duties  themselves,  is  remarkably  unhappy. 
For  though  some .  of  the  former  are  corporeal,  others  are  as 
incorporeal  as  rights  and  duties  themselves.  Such,  for  example, 
are  forbearances,  which  are  the  objects  of  innumerable  rights ; 
but  forbearances,  far  from  being  sensible,  are  mere  negations  of 
actions  in  pursuance  of  desires  and  intentions.  Accordingly, 
nothing  can  be  more  inconsistent  than  the  language  of  the 
Boman  lawyers.  They  begin  by  limiting  things  corporeal  to 
things  properly  so  called :  that  is,  to  those  pemumenl  external 
objects  which  are  not  persons,  considered  as  the  subjects  and 
objects  of  rights,  and  to  persons  considered  from  the  same  aspect. 
These  are  doubtless  corporeal.  But  in  the  details  of  their 
treatises  the  same  jurists  include  in  the  terms  res  corporaks,  the 
objects  of  cbligationes  {stricto  sensu);  as,  for  instance,  of  the 
obligations  arising  from  contracts. 

VOL.  u.  N 
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Lect.  In  English  law,  we  find  the  same  useless  and  misleading 

^  jaigon,  and  employed,  as  usual,  still  more  inconsistently ;  for  in 

English  law  the  word  incorporeal  is  applied,  not  to  all  rights 
and  duties,  but  to  certain  fvereditaments.  Hereditaments  are 
divided  into  corporeal  hereditaments  and  incorporeal  heredita- 
ments. But  if  the  hereditament  mean  the  rigfU  itself,  that  is 
always  incorporeal,  not  less  in  the  case  of  what  are  called 
corporeal  than  what  axe  called  incorporeal  hereditaments. 

If  the  hereditament  mean  the  subject  of  the  right,  the  subject 
of  an  incorporeal  hereditament  is  as  corporeal  as  the  subject  of 
a  corporeal  hereditament  For  instance,  a  right  to  tithes  is  an 
incorporeal  hereditament,  and  the  right  is  incorporeal ;  but  so  is 
the  landlord's  right  to  the  estate  itself;  yet  that  is  called  a  cor- 
poreal hereditament  The  subjects  of  both  rights  are  the  same : 
the  land  itself,  or  its  produce ;  which  are  of  course  corporeal 
The  distinction,  in  short,  is  totally  unmeaning.  It  cannot  be 
expounded  accurately  by  abstract  and  general  terms.  In  order 
to  know  what  is  an  incorporeal  hereditament,  it  is  necessary  to 
go  through  the  whole  list  of  the  rights  which  the  law  marks 
with  that  nama     They  have  no  properties  in  common  whatever. 

Now,  since  the  Law  of  Persons  means  the  law  of  staius  or 
conditions,  and  since  res  signifies  rights  and  duties,  the  Law  of 
Things  was  probably  so  called  for  the  following  reason : — Being 
conversant  with  rights  and  duties  as  abstracted  from  conditions 
or  status,  or  being  conversant  with  rights  and  duties  considered 
in  a  general  or  al^tract  manner,  it  was  called  the  Law  of  Things, 
or  the  Law  of  Incorporeal  Things :  that  is,  the  department  of 
law  relating  to  rights  and  duties  generally,  or  to  all  rights  and 
duties  except  those  constituting  statiis  or  conditions. 

The  Law  of  Things  in  short  is  The  Law — ^the  entire  corpus 
juris ;  minus  certain  portions  of  it  affecting  peculiar  classes  of 
persons,  which,  for  the  sake  of  commodious  exposition,  are 
severed  from  the  whole  of  which  they  are  a  part,  and  placed  in 
separate  heads  or  chapters.  Such  was  most  probably  the  origin 
of  the  name,  which  would  be  of  little  moment  if  the  expression 
had  not  given  rise  to  many  absurd  speculations  on  the  appropriate 
subjects  of  the  two  departments. 

The  Law  of  Persons,  then,  is  that  part  of  the  law  which 
relates  to  status  or  conditions. 

The  Law  of  Things,  like  the  Law  of  Persons,  relates  to  rights 
and  duties,  but  to  rights  and  duties  considered  generally  and  in 
the  abstract ;  exclusively  of  the  rights  and  duties  which  are  the 
constituent  elements  of  conditions  or  status.     That  such  was  the 
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general  conception  of  the  distinction  by  the  Boman  jurists,  is      Lbot. 
manifest  from  the  order  adopted  in  the  Institutes.     The  second    ^ 


book  of  the  Institutes  opens  with  words  to  this  effect : 

'Having  treated  of  the  Persons,  let  us  now  treat  de  rebus f 
It  then  proceeds  to  divide  res  into  corporales  and  incorporales^ 
and  then  treats  of  rights  and  duties  under  their  various  sub; 
divisions. 

It  is  absurd  to  suppose  that  the  Law  of  Persons  can  peculi- 
arly relate  to  persons,  meaning  homines  or  human  beings ;  or  the 
Law  of  Things  to  things,  in  the  proper  sense  of  the  term.  They 
both  relate  to  rights  and  duties  which  reside  in  or  are  incumbent 
upon  mefn.  Each,  therefore,  relates  to  persons  in  that  proper 
sense  of  the  term,  quite  as  much  as  the  other.  Many  rights  and 
duties  treated  of  in  the  Law  of  Persons  relate  to  things  properly 
so  called:  as,  for  instance,  an  estate  in  land  belonging  to  a 
married  woman :  and  many  rights  and  duties  treated  of  in  the 
Law  of  Things  have  no  regard  to  things  proper :  as,  for  instance, 
the  right  arising  from  an  obligation  to  forbear  under  a  contra4st. 

Much,  therefore,  of  the  Law  of  Persons  relates  to  things 
properly  so  called,  while  much  of  the  Law  of  Things  does  not 

The  distinction,  therefore,  between  the  Law  of  Things  and 
the  Law  of  Persons  rests  upon  the  notion  of  statvs  or  condition. 
The  Law  of  Things  is  the  law ;  the  corpus  jwris,  minus  the  law 
of  statvs  or  conditions.  The  Law  of  Persons  is  the  law  of  datus 
or  conditions,  detached  for  the  sake  of  convenience  from  the 
body  of  the  entire  legal  system. 

The  question,  therefore,  which  first  arises  is  this:  What  What  con- 
constitutes  a  status  or  condition  ?  ^lii^or 

The  notion  is  not  capable  of  being  fixed  with  perfect  exact-  condition, 
ness.     There  are  sets  of  rights  and  duties,  capacities  and  in- 
capacities, which  one  person  might  deem  to  constitute  status  or 
conditions,  while  another  might  refer  them  to  the  Law  of  Things. 

After  the  best  consideration  which  I  have  been  able  to  give  The  die- 
to  the  subject^  and  after  an  extensive  examination  of  the  opinions  j^^J^n 
of  others,  I  still  find  no  mark  by  which  a  status  or  condition  can  the  rights 
be  distinguished  from  any  other  collection  of  rights  and  duties.     ^pacitioT 

The  sets  of  rights  and  duties,  or  of  capacities  and  incapacities,  ^ncl  ^^' 
inserted  as  staius  in  the  Law  of  Persons,  are  placed  there  merely  ^stitat- 
for  the  sake  of  commodious  exposition.    The  same  reason  retaios  ^  ^ 
many  important  sets  of  rights  and  duties,  which  might  form  any  other 
many  so-called  statvs  or  conditions,  in  the  Law  of  Things.  ^^ 

The  sets  of  rights  and  duties  called  condition  or  status  have  pacities 
no  common  generic  character  which  determines  what  a  statvs  or  ^^i^^^* 
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condition  is.  Certain  seta  of  rights  and  duties  are  detached  for 
convenience  from  the  body  of  the  legal  system,  and  these  sets  of 
rights  and  duties  are  styled  stcUtis  or  conditions. 

Speaking,  however,  generally,  the  rights  and  duties  capacities 
and  incapacities  which  constitute  status  or  conditions,  bear  the 
following  marks : — 

First :  universally,  or  nearly  universally,  a  status  or  condition 
resides  in  the  party  who  is  invested  with  it,  as  being  a  member 
of  a  class  of  persons,  not  as  being  that  very  individual  person. 
Singular  or  peculiar  rights  may  be  conferred  on  a  party  by  a 
priviiegey  or  duties  or  incapacities  may  be  laid  upon  a  party  by  a 
privilege  ;  but  these  are  not  considered  as  forming  a  condition  or 
status  with  which  he  is  invested.  The  reason  of  this  seeming 
caprice  has  been  given  in  a  note  to  my  Tables.  It  is  out  of 
the  purpose  of  a  body  of  law  to  insert  in  it  rights  or  duties 
peculiarly  affecting  given  individuals.  The  party  asserting  these 
rights,  or  endeavouring  to  enforce  these  duties,  is  obliged  to  shew 
the  special  act  of  the  sovereign  l^;islature  which  conferred  or 
imposed  them;  the  claimant  must  prove  the  rights  conferred 
upon  him  by  the  privilege  as  he  would  prove  his  rights  under  a 
special  contract  A  privilege  is  rather  a  peculiar  title  than  a 
general  law  of  which  the  tribunals  take  notice. 

Secondly :  the  rights  and  duties  capacities  and  incapacities 
which  constitute  a  status  or  condition,  are  commonly  considerable 
in  number  and  various  in  kind ;  or,  at  least,  are  commonly  con- 
siderable in  number;  so  much  so  as  to  impart  to  the  party 
invested  with  them  a  conspicuous  character,  and  affect  him  in 
most  or  many  of  his  social  relations. 

Such  are  the  rights  and  duties  capacities  and  incapacities  of 
husband  and  wife,  parent  and  child,  guardian  and  ward,  master 
and  slave,  of  an  alien,  an  insane  person,  or  a  magistrate.  Each 
of  these  sets  of  rights  and  duties  modify  extensively  the  various 
relations  to  his  fellow-creatures  of  the  party  invested. 

But  this  is  no  certain  mark  for  distinguishing  a  status  or 
condition.  For  the  sake  of  commodious  arrangement  a  set  of 
lights  or  duties,  of  no  considerable  importance,  might  be  detached 
from  the  body  of  the  law  and  placed  in  a  chapter  apart  Look- 
ing at  the  ends  of  the  distinction  between  Law  of  Persons  and 
Law  of  Things,  any  set  of  rights  and  duties  may  be  placed  in 
the  Law  of  Persons,  if  it  regard  specially  a  dass  of  persons  in 
whom  it  resides,  or  on  whom  it  is  incumbent 

Thirdly:  the  rights  and  duties  capacities  and  incapacities 
constituting  status  or  conditions,  regard  specially  the  class  of 
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persons  by  whom  the  status  or  condition  is  borne.     There  are      Lect. 
rights  and  duties  capacities  and   incapacities  which  have  no    . 


special  regard  to  any  peculiar  class.  Such,  for  example,  are  the  the  class  of 
rights  and  duties  which  the  law  has  annexed  to  contracts ;  or  the  SSomth/ 
capacity  to  enter  into  a  contract,  whether  as  promisor  or  promisee.  ^"^^  '^ 

DOTH.  A 

With  the  exception  of  a  few  classes  of  persons  who  are  legally 

unable  to  enter  into  contracts,  or  who  can  do  so  only  in  a 

qualified  manner,  the  rights  and  duties  arising  from  a  contract 

may  attach  to  persons  of  any  class.     But  there  are  also  rights 

and  duties  capacities  and    incapacities  which  regard  peculiar 

classes  of  persons.     Such,  for  instance,  are  the  incapacities  of 

infants  and  married  women ;  the  peculiar  rights  of  masters  and 

servants,  of  bankrupts,  of  magistrates,  of  soldiers,  and  of  other 

classes  of  persons  in  indefinite  variety.     It  is  true  that  these 

rights  and  duties  capacities  and  incapacities  also  regard  persons 

of  other  classes  in  so  far  as  they  happen  to  be  related  by  special 

ties  to  persons  of  these  peculiar  classes.     For  example,  if  you 

contract  with  an  infant,  the  consequences  of  the  contract  to 

yourself  are  modified  by  his  peculiar  dcUus  or  condition  and  the 

incapacities  which  constitute  it     Still,  though  these  rights  and 

duties  capacities  and  incapacities  do  not  regard  exclusively  persons 

of  the  particular  class,  they  do  specially  regard  such  persons. 

And  here,  if  anywhere,  will  be  found  the  rationale  of  the  dis-  This  last 

tinction  between  the  Law  of  Things  and  the  Law  of  Persons.  ^P^^™" 

°  stance  con- 

Whenever  a  set  of  nghts  and  duties  capacities  and  incapacities  stitntes 

regards  specially  and  constantly  one  class  of  persons,  every  person  ^^^f^" 
of  that  class  has  a  status  or  condition,  composed  of  those  special  distinction 
rights  and  duties  capacities  and  incapacities.     But  those  rights  thrEftw 
and  duties  capacities  and  incapacities  which  have  no  peculiar  of  Things 
regard  to  any  peculiar  class,  are  matter  for  the  Law  of  Things.  Law  of 
That  such  is  the  import  of  the  distinction,  as  it  is  commonly  Persons. 
drawn,  I  would  not  affirm ;  but  such  it  must  be,  if  the  distinction 
mean  anything  determinate. 

On  the  whole,  then,  the  marks  of  a  status  or  condition  are 
these: — First,  it  resides  in  a  person  as  member  of  a  class. 
Secondly,  the  rights  and  duties  capacities  and  incapacities  com- 
posing the  status  or  condition,  regard  or  interest  specially  the 
persons  of  that  class.  Thirdly,  these  rights  and  duties  capacities 
and  incapacities  are  so  considerable  in  number,  that  they  give  a 
conspicuous  character  to  the  individual,  or  extensively  influence 
his  relations  with  other  members  of  society.  This  last  property 
is,  I  think,  not  essential :  and  would  not  be  regarded  in  a  body 
of  law  rationally  constructed. 
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Having  stated  the  distinctioii  between  the  Law  of  Things 
and  the  Law  of  Persons,  I  shall  proceed  to  state  what  appear  to 
me  to  be  the  uses  of  the  distinction ':  the  statement  of  which  will 
throw  additional  light  upon  its  naiure.  But  I  have  first  an 
observation  to  make. 

Any  rights  and  duties,  not  sinffidar,  or  peculiar  to  a  specific 
or  determinate  individual,  are  properly  determined  to  a  class  of 
persons.  For  example,  the  rights  and  duties  arising  from  a  con- 
tract, are  determined  to  the  class  of  contrcxtors.  The  rights  and 
duties  arising  from  a  mortgage,  axe  determined  to  the  ckss  of 
mortgagors,  and  to  that  of  mortgagees.  If  we  liked,  we  might 
place  the  rights  residing  in,  and  the  duties  incumbent  upon, 
these  classes  of  persons,  in  the  jus  personarwm,  and  deem  them 
to  constitute  sta^tus  or  conditions. 

.But  we  must  consider,  in  order  to  clear  up  this  difficulty, 
that  classes  of  persons  are  of  two  kinds :  first,  classes  which 
might  comprise  persons  of  any  description,  or  nearly  so;  no 
persons  being  necessarily  excluded,  except  some  classes  labouring 
under  a  special  incapacity  which  would  itself  constitute  a  stains : 
secondly,  dasses  whSh  L  only  comprise  persons  of  one  given 
description.  For  example,  whatever  be  his  other  characters,  any 
person  may  be  a  contractor.  None,  except  persons  who,  being 
under  twenty-one  years  of  age,  are  infarUs  by  the  English  law, 
are  under  incapacity  to  contract  Bights  and  duties  belonging 
to  the  Law  of  Things,  are  of  a  large  and  miscellaneous  class, 
having  no  special  regard  to  peculiarities  of  position ;  they  regard 
equally  all  persons,  excqpt  persons  in  a  special  position,  and  under 
a  peculiar  incapacity.  The  rights  and  duties,  for  instance, 
which  arise  out  of  a  contract,  regard  all  contractors,  and  though 
contractors  are  a  special  class,  there  is  scarcely  any  person  who 
may  not  belong  to  that  class.  I  ought,  therefore,  to  have  added 
to  the  distinguishing  mark  of  a  statvs,  that  the  class  itself  must 
not  be  such  that  it  may  comprise  any,  or  nearly  any,  person 
whatever.  Classes  possessing  a  status  or  condition  are  classes 
which  can  only  comprise  a  part  of  the  commimity ;  as  husbands 
and  wives,  masters  and  servants,  parents  and  children ;  any  or 
all  of  whom  may  be  promisors  for  promisees,  mortgagors  or 
mortgagees,  contractors,  and  so  on. 

This  observation  is,  I  think,  an  answer  to  Mr.  Bentham, 
who,  I  am  forced  to  admit,  appears  to  me  to  be  inconsistent 
and  obscure  in  all  he  says  on  this  subject  The  difficulty  of 
dealing  with  the  word  dass,  on  account  of  its  ambiguity,  creates 
the  whole  difficulty  of  the  case.     By  taking  the  word  dass  in 


Law  of  Things. — Law  of  Persons.  691 

its  widest  sense,  we  might  thiow  the  whole  body  of  law  into      Leot. 
the  Law  of  Persons :  but  that  was  not  the  object  of  those  who    ^ 
have  taken  the  distinction :  they  wished  to  separate  the  rights 
and  duties  specially  afifecting  portions  of  the  community  from 
rights  and  duties  of  more  general  interest 

I  now  proceed  to  the  Tises  of  the  distinction.  Uses  of  the 

The  Law  of  Things  is  that  department  of  the  corpus  jn/ris  ^^^ 
which  regards  rights  and  duties  capacities  and  incapacities, 
considered  in  a  general  or  abstract  manner :  that  is  to  say,  as 
abstracted  from  the  rights  and  duties  capacities  and  incapacities 
constituting  conditions  or  status.  The  Law  of  Persons  is  that 
department  of  the  entire  body  of  law  which  is  concerned  with 
conditions  or  status. 

Now,  although  the  idea  of  status  or  condition  ia  essential 
or  necessary,  and  must  exist  in  every  body  of  law,  the  division 
of  the  corpus  juris  into  Jus  Personarum  and  Jus  Rerum  is  not 
essential  or  inevitabla  It  is  adapted  as  being  commodious; 
as  being  a  good  basis  for  the  arrangement  of  the  corpus  juris. 
But  it  is  easy  to  conceive  arrangements  founded  on  principles 
altogether  dissimilar.  The  main  advsmtages  of  this  division 
seem  to  me  to  be  these. 

First :  in  the  Law  of  Things,  or  the  Law  of  Things  In-  1.  Bepeti- 
corporeal,  or   the   Law   of  Bights  and   Duties,  or    The   Law  ^^f" 
generally,  all  which  can  be  affirmed  of  rights  and  duties  con-  qnoit  vol- 
sidered  generally,  or  as  abstracted  from  status  or  condition,  is  Sc«!^^'"' 
stated  once  for  alL     One  advantage,  therefore,  of  the  division  is  avoided. 
that  it  is  productive  of  brevity:  again,  the  general  rules  and 
principles  with  which  the  Law  of  Things  is  properly  or  directly 
concerned,  are  preserved  detached  and  abstracted  from  every- 
thing peculiarly  relating  to  particular  classes  or  persons;  they 
are,  therefore,  presented  more  clearly  than  if  they  were  inter- 
spersed with  that  more  special  matter.     Each  rule  or  principle 
is  apprehended  more  easily  and  distinctly  than  if  the  modifica- 
tions which  it  receives  from  that  more  special  matter,  were 
appended  or  annexed  to  it.    Being  brought  together  more  closely, 
their  mutual  relation  and  dependency  is  more  easily  perceived. 
The  brevity,  therefore,  which  this  division  of  the  corpus  juris 
produces,  tends  also  to  its  clearness.    For  example,  the  rights  and 
duties  which  constitute,  and  are  annexed  to  an  estate  in  fee,  or 
property  in  a  personal  chattel ;  the  rights  and  duties  arising  from 
contracts,  or  from  delicts,  are  stated  much  more  clearly  than  they 
could  be  if  they  were  presented  as  modified  by  tiie  pecidiar 
rights,  or  the  peculiar  incapacities,  of  married  women  or  of  infants. 
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LscTT.  Secondly:  by  distinguishing  such  parts  of  the  law  as  are 

^     ^     ^  peculiar  to  particular  classes  from  the  parts  which  are  common 

2. .The  and  of  universal  application,  and  by  placing  the  former  under 

£!w  siMci^  &  peculiar  head,  or  appending  them  to  the  body  of  the  law  in 

ally  affect-  a  separate  chapter,  the  matter  peculiar  to  every  particular  class 

liardasses,  is  rendered  easy  of  reference.     The  distinction  is  thus  attended 

rendered  /q^  would  be  attended,  if  its  principle  were  steadily  adhered 

more  ac-       ^  ^  r         r  j 

cessible       to)  with    one   great   and   indisputable   advantage,   which   the 
noacSS     rational   advocates   of   codification   have   most   insisted   upon. 
The  law,  I  am  satisfied,  can  only  be  known  extensively  to 
lawyers;  but  every  class  of  persons  might  know,  to  a  con- 
siderable extent,  the   parts   of  the  law   specially  relating  to 
themselves.    To  this  end,  those  special  provisions  must  not  be 
interspersed  through  the  whole  body  of  the  law,  but  must  be 
placed  by  themselves  under  a  peculiar  head.     This  head  may 
again  comprise  under  itself  many  other  smaller  heads ;   for 
example,  the  head  'Trader'  might  be  divided  into  a  variety  of 
subordinate  heads,  to  facilitate  the  knowledge  of  the  matter 
peculiarly  affecting  each  class  of  traders ;  and  might  thus  be, 
in  little,  what  the  corptts  juris,  on  a  larger  scale,  ought  to  be. 
Identity  of         This  plan  of  collecting  under  separate  heads  such  portions 
eioninto     ^^  ^^^  ^^^  ^  ^^^^  peculiar  to  special  or  particular  classes,  is 
Law  of       strongly  and  justly  recommended   by  Benthanu     His  general 
and£aw     code,    as    distinguished  trom   his   proposed   special   codes    or 
of.^ereons   bodies  of  law  specially  relating  to  particular  classes,  is  in  fact 
Bentham's  the  ju8  rerum,  or  Law  of  Things,  of  the  classical  Boman  jurists, 
division      jf  Bentham  had  ever  given  to  the  Eoman  law  the  attention 

into  Gene-  ° 

ral  and       it  well  deserves,  he  would  have  found  that  his  own  distinction 

^^^       precisely  tallied  with  that  which  he  rejects  with  unmeasured, 

and  what,  in  spite  of  my  veneration  for  Mr.  Bentham,  I  must 

call  iffTwranty  disdain.     His  mistake  is  excusable,  because  he 

had  never  read  the  Roman  law  itself,  and  only  understood  this 

distinction  as  it  was  distorted  and  travestied  by  Sir  William 

Blackstone,  who,  misunderstanding   the   ambiguous  word  jus, 

actually  translates  jura  personarum  and  jura  rerum  the  rights 

of  persons  and  the  rights  of  things!    It  is  a  strong  presumption 

in  favour  of  the  distinction,  that  Mr.  Bentham  by  his  unassisted 

invention  arrived  at  it;  for  he  certainly  did  not  derive  it  &om 

the  Boman  law. 

Two  other  Instead  of  this  division,  there  are  many  other  divisions  of 

SXions     ^®  corpus  juris  which  might  be  adopted.    I  shall  briefly  advert 

of  the  Cor-  to  two  of  these  possible  divisions,  because  they  may  serve  to 

pu8  uru,   i]l^gt^ate  that  of  which  I  have  been  treating. 
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First ;  the  head  jva  rerum  might  be  rejected,  and  the  whole  Leot. 
body  of  the  law  divided  into  special  codes,  heads,  or  chapters,  . 
appropriate  to  peculiar  classes  of  persons.  The  inconvenience 
of  this  would  be,  that  the  matter  which  is  common  or  universal 
or  has  no  special  relation  to  any  peculiar  class,  must  be  in- 
serted under  every  head.  In  effect,  each  of  the  special  codes 
would  consist  of  the  whole  of  the  common  matter,  plus  the 
matter  specially  referring  to  the  peculiar  class.  The  repetitions 
of  the  general  matter  would  be  as  numerous  as  the  special 
classes ;  and  consequently  the  bulk  of  the  whole  body  of  law 
would  be  truly  immense.  By  adopting  the  division  into  Jus 
Serum  and  Jus  Fersonarum,  the  description  of  the  common 
matter  is  disposed  of  at  once.  No  inconvenience  arises  from 
the  separation:  each  of  the  particular  codes  is  equally  complete; 
the  facility  to  persons  belonging  to  any  special  class,  of  re- 
ferring to  the  whole  of  law  affecting  them,  is  as  great:  the 
only  difference  is,  that  they  must  look  for  it  under  two  heads 
or  chapters  instead  of  one ;  which  is  no  increase  of  the  trouble. 
For  example,  an  infant  is  about  to  entbr  into  a  contract :  the 
infant  or  the  person  designing  to  contract  with  him  refers  to 
the  chapter  on  infants  to  find  in  what  manner  the  stcUv^  of  an 
infant  modifies  the  general  provisions  of  the  law  on  the  subject 
of  contracts;  and  if  this  is  not  intelligible  to  him  he  refers  to 
the  title  'Contracts*  in  the  General  Code.  The  operation  is 
analogous  to  the  logical  process  of  laying  a  species  on  a  genus. 
By  adding  the  properties  peculiar  to  the  species,  to  those  com- 
mon to  the  genus,  we  obtain  the  whole  essence  of  the  species, 
or  all  the  properties  belonging  to  it.  The  general  matter  which 
forms  the  jtbs  rerum,  is  related  to  the  matter  of  the  several 
chapters  constituting  the  jura  personamm,  as  the  genera  of 
logicians  are  related  to  the  species  under  them.  By  the  generic 
name  all  the  properties  which  are  common  to  all  the  species 
or  narrower  classes  included  in  the  genus,  are  marked  at  once; 
the  peculiar  properties  of  each  species  are  marked  afterwards 
by  specific  names.  So  in  the  jvs  rerum,  the  rights  and  duties 
capacities  and  incapacities  common  to  all  parties,  or  which 
have  no  peculiar  reference  to  any  separate  class,  are  described 
once  for  all ;  and  the  rights  and  duties  capacities  and  in- 
capacities which  refer  peculiarly  to  classes  of  persons,  are  placed 
in  codes  or  chapters  respectively  appropriated  to  those  classes. 
In  each  operation  there  is  a  sort  of  classification  or  of  ab- 
straction ;  in  each  the  effects  are  comprehension  brevity  and 
clearness. 
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Not  to  exaggerate,  however,  the  effect  of  this  separation 
of  the  body  of  law  into  the  General  Code  and  a  number  of 
special  Codes,  in  rendering  the  law  cognoscible,  I  must  observe 
that  a  complete  knowledge  of  anj  of  these  separate  parts  im- 
plies a  knowledge  of  the  jus  rerwm  of  which  they  are  only  a 
modification,  and  requires  therefore  a  knowledge  of  that  immense 
whole  which  it  modifies.  In  the  example  which  I  have  abeady 
made  use  of,  that  of  an  infant  entering  into  a  contract,  it  is 
obvious  that  we  must  know  the  general  nature  of  contracts, 
and  the  rights  and  duties  annexed  to  them,  to  enable  us  to 
know  in  what  manner  those  rights  and  duties  are  modified  by 
the  peculiar  sixiXvA  of  an  infant. 

A  second  possible  division  is  the  following: — The  jm 
personarum  might  be  rejected,  and  the  sets  of  special  provisions 
relating  peculiarly  to  special  classes,  not  collected  under  appro- 
priate chapters,  but  appended  to  the  more  general  provisions 
which  they  modify  and  control.  For  example,  under  the  head 
of  husband  and  wife,  we  find  the  provision  specially  affecting 
married  persons,  detached  from  the  description  of  the  right  of 
property  and  the  effects  of  contracts  in  the  General  Code.  But 
the  special  chapter  might  be  expunged,  and  the  special  matter 
which  it  contaiQS  might  be  appended  to  that  general  description. 
On  this  principle  of  arrangement  the  Code  might  be  as  concise 
as  on  the  esteemed  and  ancient  one  of  the  classical  jurists.  But 
brevity  and  clearness  in  the  exposition  of  the  general  principles 
would  be  lost;  for  to  every  principle,  all  the  modifications  it 
receives  from  the  peculiar  position  of  every  particular  class  must 
be  appended ;  and  the  peculiar  law  of  each  class  being  scattered 
everywhere  through  the  Code,  the  class  could  not  easily  find 
their  own  peculiar  law,  but  must  pick  it  out  bit  by  bit;  not 
finding  it  collected  to  their  hands. 
The  divi-  The  division  into  jus  personarum  and  jus  rerum  combines  the 

La^of  advantages  of  both  these  adverse  methods.  Like  the  one,  it 
Thinffs  enables  all  classes  to  find  easily  the  law  peculiarly  affecting 
of  Persons  themselves;  like  the  other,  it  presents  in  a  connected  series 
preferable    those  principles  of  the  law  which  are  common  to  all  classes. 

to  either. 

The  dST  ^®^®>  however,  are  not  so  much  the  advantages  which  the 
tinctioii  division  has  produced  as  those  it  would  produce  if  its  principles 
^tW  Mid  ^®^®  clearly  and  strictly  pursued.  By  the  Roman  lawyers,  as 
consist-  for  example  in  the  Institutes,  the  special  law  of  particular  classes 
r<^^  out  ^  often  placed  in  the  Law  of  Things :  and  the  same  in  Black- 
ly jtB  stone,  in  the  French  Code,  and  in  almost  all  the  other  compila- 
tions of  lawyers.     Hence  the  question  has  been  much  agitated. 
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whether  the/i^jTersonart^m  of  the  Roman  lawyers  woa  properly  Lbot. 
the  law  of  staJtv;^  (or  the  description  of  the  rights  and  duties,  ^  ^  ^ 
capacities  and  incapacities  constituting  stcUtis) ;  or  merely  a 
description  of  the  facts  or  events  by  which  status  is  invested  or 
divested.  Whether  for  instance,  under  marriage  all  the  rights 
and  duties  peculiarly  affecting  husbands  and  wives,  were  intended 
to  be  inserted,  or  merely  marriage  itself,  the  incident  by  which 
the  stattis  arises,  with  the  modes  by  which  marriage  may  be 
dissolved.  The  truth  is  that  the  authors  of  the  distinction  have 
not  been  consistent  Sometimes  they  inserted  in  the  jtis  person- 
arum  descriptions  of  the  rights  and  duties  composing  the  status, 
while  in  other  cases  they  simply  described  the  investing  and 
divesting  facts,  reserving  the  description  of  the  rights  themselves 
for  the  Law  of  Things. 

If,  therefore,  we  take  the  distinction  not  as  it  would  exist 
if  its  principle  were  steadily  and  consistently  pursued,  but  as  it 
stands  in  all  existing  bodies  of  law,  it  is  impossible  to  describe 
it  with  precision  and  clearness.  But  if  the  Law  of  Persons  is 
strictly  the  law  of  status  or  conditions,  that  is,  of  the  classes  of 
conditions  which  for  commodious  exposition  are  kept  out  of  the 
Law  of  Things,  the  distinction  is  clear.  Sometimes  matter  which 
might  be  placed  in  the  Law  of  Persons,  is  inserted  in  the  Law 
of  Things  for  the  same  purpose,  convenience  of  exposition.  Why 
for  instance  should  not  heir,  or  executor,  or  administra^tor  be  a 
status,  as  well  as  husband  and  wife  ?  Sir  Matthew  Hale  actually 
places  in  the  Law  of  Persons  the  relation  of  ancestor  and  heir ; 
but  by  a  strange  inconsistency  places  the  law  of  executors  and 
administrators  in  the  Law  of  Things.  But  perhaps  it  answers 
better  the  purpose  of  commodious  exposition,  to  append  this  part 
of  the  law  to  the  general  principles  which  it  modifies. 

To  describe,  then,  the  distinction  as  it  exists  in  any  particu- 
lar body  of  law,  is  to  describe  the  whole  arrangement  of  the 
corpus  juris,  and  to  assign  the  reason  why  every  part  of  it  is  in 
that  particular  place.  This  is  not  relevant  to  the  purpose  of  my 
present  course. 


LECTUEE   XLL 

STATUS. ^ERRONEOUS   DEFINITIONS   EXAMINED. 

T  jurr 

In  my  last  Lecture,  I  endeavoured  to  explain  the  import  of  the      XLI* 
distinction  between  the  Law  of  Persons  and  the  Law  of  Things.    ^^^ 
Endeavouring  to  explain  the  import  of  the  distinction,  I  lation. 
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Lect.  stated  the  meanings  of  the  obscure  and  obscnring  expressions 
-'  ^  -  'jus  personarum'  and  'jus  rerum:'  or  (in  the  language  of  the 
classical  Roman  jurists)  '  jus  ad  personas  pertinens,  et  jus  ad  res 
pertinens/  And  I  also  stated  the  import  of  the  distinction,  as  it 
was  conceived  in  general  by  those  who  devised  it:  namely  the  same 
Classical  Jurists  in  their  elementary  or  institutional  treatises. 

Having  explained  the  import  of  the  distinction,  and  cleared 
up  the  terms  in  which  it  is  usually  expressed,  I  proceeded  to 
illustrate  its  nature,  by  shewing  its  purposes  and  uses.  I  shewed 
that  the  distinction  is  purely  arbitrary :  or  that  the  distinction 
was  devised  by  its  authors,  to  facilitate  the  arrangement  and 
exposition  of  the  corptis  juris,  or  entire  body  or  system  of  positive 
law.  I  showed  that  the  arrangements  which  are  built  on  the 
distinction  (or  which  might  be  built  on  the  distinction),  are 
probably  the  most  commodious  of  which  the  corpm  juris  will 
admit  And  I  shortly  contrasted  the  arrangements  which  are 
built  on  this  distinction,  with  certain  possible  arrangements 
founded  on  other  principles. 

The  Law  of  Persons  being  the  Law  of  Status,  and  the  Law 
of  Things  being  tJie  Law  minus  the  Law  of  Status,  it  is  clear  that 
the  distinction  between  the  Law  of  Persons  and  the  Law  of 
Things,  turns  upon  the  notion  of  Status  or  Condition,  or  upon 
the  notion  of  person  as  meaning  status  or  condition.  The  sets 
of  lights  or  duties,  capacities  or  incapacities,  which  are  deemed 
stattts,  conditions,  or  persons,  are  detached  from  the  bulk  of  the 
legal  system,  and  placed  in  a  peculiar  department  styled  the 
Law  of  Persons :  Or  certain  sets  of  rights,  etc.  are  detached  from 
the  bulk  of  the  legal  system  and  placed  in  that  peculiar  depart- 
ment, and  are  styled  therefore  status,  conditions,  or  persons. 
And  the  bulk  of  the  legal  system,  minus  these  staius  or  condi- 
tions, is  distinguished  by  the  name  of '  the  Law  of  Things,'  from 
that  peculiar  department  to  which  conditions  are  banished. 

*I  have  remarked'  (observes  Savigny,  in  the  treatise  on 
which  I  commented  the  other  evening),  'that  the  ideas  oijus  in 
rem  et  jus  in  personam  (or  dominium  et  ohligatio)  are,  in  the 
Boman  Law,  aJl-pervading ;  " ilberalleinffreifend" ^  And  the 
same  remark  will  apply  to  the  idea  of  status :  for  on  the  idea  of 
status  the  distinction  between  the  Law  of  Persons  and  the  Law 
of  Things  is  founded.' 

Accordingly,  I  endeavoured  in  my  last  Lecture  to  determine 

^'  '.  .  .  .  wie  wichtig  and  iiberall-  Dasselbe  silt  yon  Begriff  des  Status, 

einffreifend   im   romischen  Bechte    die  Hier  nnn  liegt  die  Unterscheidong  yon 

hocnst   bestimmte  Begriffe   yon    ding-  Personenrechten  nnd  Sachenrechten  znm 

lichen  Rechten  and  Obligationen  sind.  Grande.' — Savigny,  Vcm  Beruf,  etc  p.  9S. 
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the  notion  of  status.  Or  (rather)  I  endeavoured  to  shew  that  the  Ijsot* 
notion  cannot  be  determined  with  a  close  approach  to  precision :  ^  ^  ^ 
that  certain  sets  of  rights  or  duties,  or  capacities  or  incapacities, 
are,  for  the  sake  of  commodious  arrangement,  detached  from  the 
body  of  the  law,  and  pliaced  in  a  peculiar  department :  and  that 
to  Uiose  sets  of  rights,  etc.,  which  for  the  sake  of  arrangement 
and  exposition  it  is  found  convenient  thus  to  detach,  the  name 
of  status  is  applied,  or  is  more  particularly  applied. 

I  now  will  examine  certain  definitions  of  status,  with  certain  Certain 
definitions  of  the  distinction  founded  on  the  idea  of  status,  which,  d^^ti^s 
in  my  opinion,  are  thoroughly  erroneous,  and  have  engendered  o^  tiie  idea 
much  of  the  obscurity  wherein  the  idea  and  the  distinction  are  and  of  the 

involved.  ^stinction 

According  to  a  definition  of  status,  which  now  (I  think)  is  on  that 
exploded,  but  which  was  formerly  current  with  modem  civilians,  j^^  ^?' 
'  Status  est  gpjuditas,  cujus  ratione  homines  diverse  jure  utuntur.'  person- 
'  Exempli  gratia,'  (adds  Heineccius,)  '  alio  jure  utitur  liber  homo ;  jjjlj*^^^, 
alio,  servus;  alio,  civis;  alio,  peregrinua'®*  First  erro- 

Now  a  given  person  bears  a  given  condition  (or,  in  other  Sf"^" 
words,  belongs  to  a  given  class),  by  virtue  of  the  rights  or  duties,  ^toft«  an 
the  capacities  or  incapacities,  which  are  peculiar  to  persons  of  ^!^ty 
that  given  kind  or  sort.     Those  rights  or  duties,  capacities  or  ^E?f?f  ™, 
incapacities,  are  the  condition  or  status  with  which  the  person 
is  clothed     They  are  considered  as  forming  a  complex  whole : 
And,  as  forming  a  complex  whole,  they  are  said  to  constitute  a 
ztaJLus  which  the  person  occupies,  or  a  condition,  character,  or 
person,  which  the  person  bears. 

But,  according  to  the  definition  which  I  am  now  considering, 
the  rights  or  duties,  capacities  or  incapacities,  are  not  themselves 
the  status :  but  the  status  is  a  quality  which  lies  or  inheres  in 
the  given  person,  and  of  which  the  rights  or  duties,  capacities 
or  incapacities,  are  merely  products  or  consequences. 

The  definition  (it  is  manifest)  is  merely  a  cause  of  the  once 
current  jargon  about  occndt  qualities.  Wherever  phenomena  were 
connected  in  the  way  of  cause  and  effect  (or  of  customary  ante- 
cedence and  sequence,  or  customary  coexistence),  it  was  usual  to  im- 
pute the  so-called  effect  (not  to  the  customary  antecedent,  or  to 
the  customary  coexistent),  but  to  an  occult  quality,  or  occult  pro- 
perty, which  was  supposed  to  intervene  in  the  business  of  causation. 

"  '  Somo  et  persona  f;ranunatioe  sunt  pore  hnmano :  ast  persona  est  homo  com 

synonyma,  at  jnridioe  diffemnt.    Omnia  statu  suo  conuderatas.  Quiitaquestatum 

quidem  persona  homo  est,  sed  non  omnia  non  habet,  is  nee  est  persona.' — Heineccii 

homo  est  persona.    SoTno  eat,  quicumque  lUcUaiumes,  lib.  i  tit  8. 
habet  mentem  ratione  prseditfan  in  oor- 


civiliaiLs). 
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Leot.  For  example :  In  the  case  of  volition  followed  by  action  or 


XLI 


forbearance  (which  I  suialysed  in  a  former  lecture),  the  antecedent 
desire  or  aversion,  with  the  consequent  action  or  forbearance, 
are  really  the  only  entities.  But,  this  notwithstanding,  a  certain 
entity  styled  the  will  (or  a  certain  willilig  will),  is  supposed  to 
be  the  cause  of  the  desire  or  aversion  which  is  truly  the  cause 
or  antecedent  of  the  consequent  action  or  forbearance. 

In  the  case  of  a  condition  or  staiuSt  the  occult  quality  (if  it 
mean  anything)  is  the  fact  or  event  from  which  the  condition 
arises :  tiiat  is  to  say,  through  or  by  which,  or  raiione  cujus,  the 
party  bears  the  rights,  or  is  subject  to  the  duties,  of  which  the 
condition  is  composed.  In  the  case,  for  example,  of  the  correlat- 
ing conditions  which  are  borne  by  husband  and  wife,  the  occult 
quality  (if  it  mean  anything)  is  the  fact  of  the  marriage :  For 
through  or  in  consequence  of  the  marriage  (or  rcUicme  efus)  the 
parties  to  the  marriage  contract  *  diverso  jv/re  uturdw ;'  that  is 
to  say,  they  are  clothed  with  the  rights  and  capacities,  and 
subjected  to  the  duties  and  incapacities,  which  distinguish 
husbands  and  wives  from  persons  of  other  classes,  or  which 
constitute  the  stcUus  or  conditions  borne  by  husbands  and  wives. 

But,  not  content  with  this  homely  account  of  the  matter, 
the  scholastic  jurists  imagined  a  fictitious  entity  intervening 
between  the  condition  and  the  fact  engendering  the  condition : 
'  qualUas  rcUione  ctytts  homo  diverso  jwre  utitur:'  an  occult 
quality  inhering  in  the  given  person,  by  virtue  whereof  he  is 
clothed  with  distinguishing  rights,  or  ia  subjected  to  distinguish- 
ing duties.  And  to  this  fictitious  entity  (and  not  to  those  rights 
or  duties,  or  to  the  fact  which  begets  them),  these  scholastic 
jurists  gave  the  name  of  status. 

Before  I  dismiss  the  definition  which  I  am  now  considering, 
I  wiU  remark  that  the  qualUas  in  question  (assuming  its  exist- 
ence), will  not  distinguish  a  status  or  condition  from  another  set 
or  collection  of  rights  or  duties.  If  the  rights  or  duties  which 
constitute  a  status  or  condition  spring  from  an  occult  quality 
lying  in  the  person  who  bears  it,  every  right  or  duty  must  spring 
&om  a  similar  quality  in  the  person  who  is  clothed  with  the 
right,  or  on  whom  the  duty  is  incumbent  For  example :  An 
estate  in  fee-simple,  or  an  estate  for  life  or  years,  ia  not  the  effect 
or  consequence  of  the  descent  from  the  deceased  ancestor,  or  of 
the  conveyance  or  demise.  It  is  clearly  the  effect  or  consequence 
of  a  certain  occult  quality  which  lies  in  the  tenant  in  fee  or  the 
tenant  for  life  or  years.  It  springs  from  an  estate-in-fee-giving 
quality,  or  an  estate-for-life  or  an  estate-for-years-giving  quality^ 
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which  resides  in  the  party  who  is  clothed  with  the  right  or  Lect. 
interest  As  (in  the  scholastic  philosophy)  a  house  was  burnt  ^^' 
by  fire,  or  a  block  split  by  a  wedge,  through  a  certain  house- 
burning  quality,  or  a  certain  block-splitting  quality,  which  in- 
hered in  the  fire  or  the  wedge.  It  is  pertinenUy  asked  by 
Thibaut,  who,  with  his  usual  perspicacity,  detects  the  absurdity 
of  the  definition,  wherein  the  inlying  quality  of  a  husband  or 
guardian  can  consist,  unless  it  consists  in  the  fact  of  the  marriage, 
or  in  the  acceptance  by  the  guardian  of  the  proflFered  wardship?®^ 
And  if  the  marriage  or  acceptance  constitute  an  occult  quality 
inhering  or  lying  in  the  husband  or  guardian,  must  not  a  similar 
quality  reside  in  every  party,  who,  by  a  contract,  or  by  any 
other  fact,  acquires  any  right,  or  is  subjected  to  any  duty. 

The  supposition  that  a  staJLus  is  a  quality  inhering  in  the 
party  who  bears  it,  has  every  fault  which  can  possibly  belong 
to  a  figment  The  supposed  quality  is  merely  fictitious.  And, 
admitting  the  fiction,  it  will  not  serve  to  characterise  the  object, 
for  the  purpose  of  distinguishing  which,  the  fictitious  quality 
was  devised. 

It  is  remarkable  that  Bentham  (who  has  cleared  the  moral 
sciences  from  loads  of  the  like  rubbish)  adopts  this  occult 
quality  under  a  different  name.  In  the  chapter  in  the  TraiUs 
de  Ligidation,  which  treats  of  Etais  (or  of  status  or  conditions), 
he  defines  a  daiius  thus:  'Un  ^tat  domestique  ou  civil  n'est 
gv!une  lose  idiale,  autour  de  laquelle  se  rangent  des  droits  et  des 
devoirs,  et  quelquefois  des  incapacity.' ^ 

Now  tUs  base  idiale  (which  is  distinct  from  the  rights  or 
duties  constituting  the  condition,  and  also  from  the  fact  or  event 
by  which  the  condition  is  engendered)  is  clearly  the  fictitious 
quality  (expressed  in  another  shape)  which,  according  to  the 
scholastic  jurists,  forms  the  status. 

And  the  error  is  the  more  remarkable,  inasmuch  as  Bentham 
in  the  next  sentence  but  one,  tells  us,  with  perfect  correctness, 
that '  connaltre  un  4tat,  c'est  connaitre  s^par^ment  les  droits  et 
les  devoirs  qui  y  sont  r^unis :'  impl}dng  that  a  status  or  condition 
is  nothing  fictitious  or  ideal,  but  a  lot  of  rights  or  duties  marked 

^  Der  Begriff  vom  Statu  (sensn  stiic-  finheischig  mache,  ein  Mandat  za  iiber- 

to)  ist  so  vag,  dass  er  aUen  UnteTschied  nehmen  ?  als  wenn  ich  erklare,  ein  Erb- 

zwischen  ju8  perwnarwm,  and  rerum  anf-  schaft  haben  zn  wollen  u.  s.  w.  \ — Thi- 

hebt    WodwrckefUsUMdUQualU&tfdMs  bant,  Verauehe,  vol.  ii.  p.  19. 

jemand  Tutor ^  Magitirat,  oder  Ehemann  ^  iSitat :  A  collective  name  for  the  ac- 

ist  t    Doch  dnrch  nichts  andera,  als  da-  toal  and  possible  rights  and  obligations 

dnrch,  dass  er  die  Wiirde  und  Tntel  iiber-  of  some  given  person,  and  for  snch  inca- 

nimmt,  nnd  die  £he  schliesst     Ist  diess  pacities  and  exemptions  as  he  may  lie 

jnehr  in  der  Person  liegende  Qnalitat,  under  or  ei^'oy. — Maroinal  Note  in  Ben- 

als  wenn  ich  mich  dnrch  einen  Vertrag  thanit  TraiUa,  etc,  vol  i.  p.  294. 
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Lbot.      by  a  collective  name,  and  bound  by  that  name  into  a  complex 
s— — ^    aggregate. 


I  will  briefly  remark,  before  I  proceed  to  the  next  topic, 
that  the  statvA  consists  of  the  peculiar  rights  or  dvJtieA  (or  the 
peculiar  capcuniiea  or  incapacities),  and  not  of  the  fact  or  event 
which  is  mediately  or  immediately  their  legal  cause  or  antecedent. 
For  example:  The  peculiar  rights  and  duties  of  husband  and 
wife,  and  not  the  marriage  from  which  they  arise,  constitute  the 
correlating  conditions  borne  by  the  two  parties. 

The  absurd  definitions  of  status  which  I  have  examined, 
probably  arose  from  neglect  of  the  very  obvious  truth  which 
I  now  have  suggested. 

Through  an  ellipsis  (or  an  abridged  form  of  expression)  we 
ascribe  the  rights  or  duties  which  constitute  a  staivs  (not  to  the 
fact  or  event  which  engendered  the  status,  but)  to  the  very  ^ati^ 
of  which  they  are  constituent  elements.  We  talk,  for  example, 
of  an  action  ex  statu,  or  of  a  right  of  action  founded  on  a  status; 
meaning  in  truth  (if  we  speak  with  a  determinate  meaning)  a 
right  of  action  arising  from  the  fact  by  which  the  status  was 
begotten.  For  the  right  of  action  being  parcel  of  the  status,  is 
not  the  legal  consequence  of  the  status  itself,  but  (with  the  rest 
of  the  status  of  which  it  is  parcel)  is  the  legal  consequence  of 
the  fact  from  which  the  status  arises. 

The  authors,  therefore,  of  the  absurd  definitions  in  question 
naturally  reasoned  thus :  '  The  fact  or  event  from  which  a  status 
arises,  is  not  the  status  itself.  Nor  is  status,  conditio,  or  persoTia, 
a  collective  name  for  an  aggregate  of  rights  or  duties :  inasmuch 
as  rights  or  duties  are  styled  " ex  statu','  or  are  said  to  be  con- 
sequences of  status.  Consequently,  there  must  be  a  tertium  quid 
(distinct  from  the  fact,  on  the  one  hand ;  and  from  the  rights  or 
duties,  on  the  other),  of  which  those  rights  or  duties  are  products 
or  eflfects.  But  what  is  that  tertiwrn  quid  t  Why,  clearly,  an 
occult  quality  lying  or  inhering  in  the  person  by  whom  the  status 
or  person  is  said  to  be  borne  or  sustained.' 

I  will  also  remark,  before  I  proceed  to  the  next  topic,  that 
the  rights  or  duties  which  are  constituted  elements  of  a  status, 
are  of  two  kinds.  1°.  Those  which  arise  solely  from  the  very 
fact  or  event  by  which  the  party  was  invested  with  the  condition. 
2°.  Those  which  arise  from  the  fact  or  event  coupled  with 
another  and  a  subordinate  fact  or  event.  For  example:  The 
right  of  the  husband  or  wife  to  the  consortiu/m,  or  company  of 
the  other  (either  against  the  other,  or  against  third  persons  or 
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strangers),  is  a  right  which  arises  solely  from  the  mere  fact  of  Leot. 
the  marriage.  But  a  right  or  interest  of  either  in  goods  or  land  . 
acquired  by  the  other,  is  the  joint  result  of  the  causa  or  fact  by 
which  the  goods  or  land  were  acquired,  and  of  the  marriage 
itself.  I^rom  that  acquisitive  fact,  the  right  of  the  husband  or 
wife  in  the  goods  or  land  arises:  By  virtue  of  the  marriage, 
that  right  or  interest  is  so  modified,  that  a  right  or  interest  in 
the  same  subject  accrues  to  the  other  of  the  two  parties. 

nights  or  duties  which  arise  solely  fix)m  the  fact  engendering 
the  condition,  are  said  to  arise  ex  statu  immediate.  Those  which 
arise  &om  the  fact  engendering  the  condition  coupled  with 
another  and  subordinate  fact,  are  said  to  arise  ex  statu  mediaU. 
The  latter  are  also  said  to  arise  from  those  capa/nties  or  aHlities 
which  are  immediate  consequences  of  the  fact  engendering  the 
condition.  For  without  the  intervention  of  the  particular  and 
subordinate  fact,  the  fact  engendering  the  condition  does  not 
engender  the  particular  right  or  duty :  It*  merely  engenders  a 
cax>acity  or  ability  to  take  or  incur  a  right  or  duty  of  the  kind, 
in  case  a  particular  or  subordinate  fact  of  the  .kind  shall  happen 
to  intervene.  For  example :  By  the  marriage,  the  husband 
(according  to  the  law  of  England)  is  clothed  with  a  capacity  or 
ability  to  acquire  choses  in  action  belonging  to  the  wife.  But, 
in  order  that  he  may  really  acquire,  in  pursuance  of  that  capacity 
or  ability,  two  particular  facts,  subordinate  to  the  fact  of  the 
marriage,  must  necessarily  intervene:  namely,  the  acquisition 
by  the  wife  of  a  chose  in  a^ion,  and  the  reduction  into  possession 
by  the  husband  of  that  same  chose  in  action. 

Rights  which  arise  solely  from  the  fact  engendering  a  con- 
dition (or  rights  which  arise  ex  staiu  immediaU),  are  closely 
analogous  (as  I  shall  shew  in  my  next  lecture)  to  the  rights 
which  are  styled  by  Blackstone  '  absolute  rights,'  and  which  are 
styled  commonly  '  natural  or  innate  rights.' 

The  only  dijBTerence  between  them  is  this :  The  former  are 
rights  which  arise  solely  firom  the  fact  engendering  a  condition : 
the  latter  are  rights  which  arise  solely  from  the  fact  of  the  party 
who  bears  them  being  imder  the  protection  of  the  state.  By 
some  writers,  accordingly,  absolute  rights,  or  natural  or  innate 
rights,  are  styled,  aptly  enough, ' rights  arising  sins  spedali  tUulo* 
The  only  objection  to  the  phrase  is  this :  that  it  applies  to  rights 
arising  ex  statu  immediate,  as  well  as  to  those  more  general  (and, 
indeed,  universal)  rights,  which  are  styled  natural  or  inborn. 

According  to  the  definition  of  a  status  which  I  now  have  Second 

^  erroneous 

VOL.  11.  0 
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Leot.  examined,  a  staXus  is  an  occfuU  quality  inhering  in  the  person  who 
w  *"  V  bears  it :  Or  it  is  an  ideal  basis  on  which  the  rights  or  duties, 
definition:  capacities  or  incapacities,  really  constituting  the  stattis,  rest  or 

*Gonae- 

quences  of  repOSe. 

tne  same  Ijx  the  chapter  in  the  Traits  de  Legislation,  which  treats  of 

tive  fact'     StaU  (or  of  staius  or  conditions))  there  is  the  following  passage : 
(Ben-  Having  said  very  truly,  that  *  connaitre  un  4tat,  c*est  con- 

naitre  sSpar&merU  les  droits  et  les  devoirs  qui  y  sont  r^unis,' 
Bentham  goes  on  to  ask, '  mais  quel  est  le  principe  d'union  qui 
les  ressemble,  pour  en  faire  la  chose  factice  qu'on  appelle  un  Uai 
ou  une  condition  V  And  to  the  question  which  he  thus  suggests, 
he  gives  the  following  answer :  '  Cest  Tidentit^  de  Tdv^nement 
investitif,  par  rapport  k  la  possession  de  cet  6tai! 

It  may  (I  think)  be  inferred  from  this  answer,  that,  in  Ben- 
tham's  opinion,  the  following  are  the  tests,  or  distinguishing 
marks,  of  a  status,  condition,  or  person. 

1.  A  statiis  is  a  ^^  or  collection  of  variaiLS  rights  or  duties, 
or  of  various  capacities  or  incapacities  to  take  or  incur  rights  or 
duties.  2.  The  rights  or  duties  which  are  its  constituent 
elements,  are  legal  effects  or  consequences  of  on^  investitive  fact, 
of  one  title  or  mode  of  acquisition,  or  (in  the  usual  language  of 
the  Boman  lawyers)  of  on^  causa  or  antecedent.  It  is  the  fact 
of  their  springing  from  a  comnuyn  source,  or  the  fact  of  their 
arising  in  common  from  one  antecedent  or  ca'wsa,  which  makes 
them  the  collective  whole,  or  the  complex  aggregate,  styled  a 
^taJtus  or  condition. 

Now  it  certainly  is  true,  that  a  sUdus  is  a  36^  or  collection  of 
'oario^m  rights  or  duties.  And  it  certainly  is  also  true,  that  the 
rights  or  duties  which  are  its  constituent  elements,  are  legal 
effects  or  consequences,  mediately  or  immediately,  of  one  and 
the  same  title  or  investitive  fact  or  event.  The  staJtus,  for 
example,  of  husband  or  wife,  is  a  set  or  collection  of  various 
rights  and  duties,  and  various  capacities  and  incapacities :  All 
which  rights  and  duties,  capacities  and  incapacities  arise  from 
the  status,  mediate  or  immeduzt^:  that  is  to  say,  they  arise, 
mediately  or  immediately,  from  the  one  fact  of  the  marriage,  or 
from  the  one  title  or  cavsa  by  which  the  status  is  engendered. 

But  though  these  two  properties  belong  to  every  status,  they 
axe  not  tests  or  chara^cters  of  a  status,  or  will  not  distinguish  sta,tus 
or  conditions  from  those  rights  and  duties  which  are  matter  for 
the  Law  of  Things. 

For,  first,  these  properties  belong  to  every  of  the  aggregates 
which  are  styled  by  modem  civilians  universitates  juris :  that  is 
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to  say,  complex  sets  or  collections  of  rights  or  duties.     And      Lect. 
though  every  hiatus  (which  is  not  purely  burthensome)  may  be    v 
deemed  a  universiias  jwris,  there  are  many  of  these  universities 
which  are  not  esteemed  status  ;  but  are  always  inserted  (and,  I 
think,  properly)  in  that  general  department  of  the  law  which  is 
styled  the  Law  of  Things. 

The  aggregate,  for  example,  of  the  rights  and  duties  which 
passes  by  testament  or  intestacy  to  the  general  representative  of 
a  deceased  person,  has  never  been  deemed  a  statTis  or  condition, 
but  has  always  been  considered  as  part  and  parcel  of  the  bulk 
of  the  legal  system.  In  the  institutional  writings  of  the  Boman 
lawyers,  in  the  French  and  Prussian  codes,  and  in  every  system- 
atic code  (or  every  systematic  exposition  of  a  corpus  juris)  of 
which  I  have  any  knowledge,  the  rights  and  duties  of  heirs  (or 
of  universal  successors  to  deceased  persons)  are  placed  in  the 
jus  rerum  and  not  in  the  jus  personarv/m,.  And  by  our  own 
Hale  and  Blackstone  (the  only  systematic  expositors  of  our  own 
corpus  juris),  the  rights  and  duties  of  the  executor  and  adminis- 
trator (who  are  properly  the  hoeres  testamentarivs  and  the  hoeres 
legitimus  of  the  Boman  Law)  are  inserted  in  the  general  depart- 
ment which  they  style  the  rights  of  things,  and  not  in  the 
special  and  exceptional  department  which  they  style  t?ie  rights 
of  persons.  By  Hale,  indeed,  in  his  analysis  of  the  law,  the 
rights  and  duties  of  the  heir  (who,  in  some  respects,  though  not 
in  all,  is  successor  universalis)  are  placed,  inconsistently  enough, 
in  the  Law  of  Persons,  as  well  as  in  the  Law  of  Things. 

Now  the  aggregate  of  rights  and  duties,  which  devolves  by 
testament  or  intestacy  to  the  general  representative  of  a  deceased 
person,  has  both  the  properties  (although  it  never  is  deemed  a 
statues  or  condition)  by  which,  in  Bentham's  opinion,  a  stattis  or 
condition  is  characterised.  For  it  is  a  50^  or  collection  of  various 
rights  and  duties  (and  a  set  or  collection  extremely  complex  or 
composite).  And  the  rights  and  duties  which  are  its  constituent 
elements,  are  consequences,  mediately  and  immediately,  of  one 
and  the  same  title :  namely,  of  the  testament,  and  the  acceptance  of 
the  heritage  by  the  testamentary  heir  or  representative ;  or  of  the 
complex  title,  or  complex  mode  of  acquisition,  by  which  the  herit- 
age, in  the  case  of  intestacy,  passes  to  the  legitimate  successor. 

And,  secondly,  the  two  properties,  which,  in  Mr.  Bentham's 
opinion,  characterise  a  status  or  condition,  are  not  even  peculiar 
to  those  aggregates  of  rights  and  duties  which  are  styled  by 
modem  civilians  umversitates  juris.  They  are  found  in  most 
or  many  of  those  numerous  rights  or  duties,  which,  as  contra- 
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distinguished  to  universities  of  rights  and  duties,  are  deemed 
particular  or  singular.  For,  as  I  shall  shew  hereafter,  the  differ- 
ence between  a  university  or  complex  aggregate  of  rights  or 
duties,  and  a  right  or  duty  deemed  particular  or  singular,  is  not 
a  difference  which  can  be  described  precisely,  but  is  one  of  the 
vague  differences  which  are  styled  differences  of  degree. 

Most  rights  and  duties  are  not  in  strictness  singular,  but 
are  complexions  or  aggregates  of  elementary  rights  and  duties. 
And  the  difference  between  a  right  or  duty  deemed  sing\dar^ 
and  a  so-called  university  of  rights  and  duties,  merely  lies  in 
this :  that  the  former  is  a  less  complex,  and  the  latter  a  more 
complex  lot. 

Take,  for  example,  a  right,  always  esteemed  singtdar,  which 
is  not  the  most  complex  of  rights  of  that  description :  namely, 
the  right  of  dominion  or  property  in  a  specifically  determined 
thing :  as,  a  horse,  a  slave,  a  garment,  a  house,  a  field,  or  what 
not.  It  is  manifest  that  the  right,  though  deemed  singular,  is 
truly  a  collection  or  aggregate  of  rights  of  which  an  adequate 
description  would  occupy  a  bulky  voluma  It  consists,  for 
example,  of  the  right  of  exclusive  user  or  possession;  of  the 
right  of  disposing  or  aliening  totally  or  partially ;  of  rights  of 
vindication,  and  other  rights  of  action,  in  the  event  of  a  disturb- 
ance of  any  of  those  primary  rights :  Each  of  which  rights,  con- 
stituting the  right  of  dominion,  may  itself  be  resolved  into  other 
rights  which  are  less  complex  or  composite. 

Suppose  that  the  thing,  which  is  the  subject  of  the  right  of 
dominion,  is  also  pledged  or  mortgaged,  and  you  get  at  a  right 
in  the  mortgagor  or  mortgagee  which  is  more  complex  still.  For 
each  has  jus  in  rem,  not  less  complex  than  the  simple  right  of 
dominion,  coupled  with  rights  in  personam  availing  against  the 
other.  And  yet  this  intricate  right  of  the  mortgagor  or  mort- 
gagee, is  deemed  a  singular  or  particular  right,  and  not  a 
university  of  rights. 

The  two  properties  which,  in  the  opinion  of  Bentham,  charac- 
terise a  staius  or  condition,  are  therefore  foimd  in  most  of  the 
rights  which  are  deemed  singular  or  particular ;  and  which,  in 
every  code,  and  by  every  private  expositor  of  a  corpus  juris,  are 
placed  in  the  general  department  styled  the  Law  of  Things.  In 
the  case  of  every  right  deemed  particular  or  singular  (excepting 
the  elementary  rights,  which,  in  the  last  result,  are  the  constitu- 
ents of  all  others),  the  right,  in  truth,  is  not  particular  or  singular, 
but  like  a  status  or  condition,  is  a  collection  of  various  rights : 
which  various  rights,  like  the  rights  and  duties  that  are  con- 
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stituent  elements  of  a  condition,  are  consequences,  mediately  or      Lect. 

XXjI 


immediately,  of  (mjt  title  or  antecedent. 


I  have  remarked  above,  that  the  rights  or  duties  which  are  Third  erro- 
constituent  elements,  of  a  stcUvs,  are  commonly  divisible  into  ^^^. 
two  kinds :  1st,  those  which  arise  immediately  or  directly  from  Suuus  con- 
the  paramount  and  more  general  title  which  engenders  the  stcUvs :  the^divid^ 
2ndly,  those  which  arise  mediately  from  that  paramount  and  ^?^^?S 
more  general  title,  through  subordinate  and  more  special  titles,     tion  of 

And,  at  the  first  glance,  I  imagined  that  this   was  the  ?*^i*®*^fL 
distinguishing  mark  of  a  status  or  condition.     But  I  am  not  those  aris. 
sure,  that  every  set  of  rights  or  duties,  deemed  a  datus  or  con-  ^J^^JT^^' 
dition,  is  divisible  in  that  manner.     And  I  am  quite  sure,  that  from  the 
universities  of  rights  and  duties  not  deemed  conditions,  with  J^^J^^ 
sets   of   rights    or  duties  deemed    particular  or  singular,  are  theaggre- 
divisible  in  that  manner:  that  is  to  say,  some  of  the  rights  or  ^qm^ 
duties  composing  the  aggregate  or  set,  arise  immediately  from  a  urismg 
paramount  and  more  general  title  by  which  the  aggregate  or  set  ^t^^ 
is  itself  engendered:  whilst  others  arise  mediately  from  that  ^^f 
paramount  and  more  general  title,  through  subordinate  and  more  spec^ 
special  titles.  ^^^ 

For  example:  All  the  rights  and  duties  of  the  English 
executor  (who,  as  universal  successor,  has  properly  juris  uni- 
versitas)  arise  in  a  certain  sense,  from  one  complex  title :  namely, 
the  will  and  probate.  But  some  of  his  rights  and  duties  arise 
immediately  and  directly  from  that  his  paramount  and  more 
general  title :  whilst  others  are  not  engendered  by  that  para- 
mount and  more  general  title  without  the  intervention  of 
secondary  and  more  special  titles.  Such,  for  example,  are 
rights  arising  from  a  contract  into  which  the  executor  may 
enter,  touching  the  effects  of  the  testator ;  or  a  right  of  action 
arising  from  an  injury  done  to  him  in  his  character  of  executor, 
and  not  arising  from  an  injury  done  to  the  deceased. 

And  the  rights  which  are  constituent  elements  of  the  right 
of  dominion  or  property  (always  deemed  a  singular  or  particular 
right)  are  divisible  in  the  same  manner.  Some  arise  from  the 
conveyance  (or  from  the  other  title  by  which  the  dominion  is 
acquired),  immediately  or  directly.  But  others  arise  from  the 
title  by  which  the  dominion  is  acquired,  through  the  intervention 
of  a  secondary  or  more  •  special  title.  For  example :  The  right 
of  dominion  comprises  (amongst  numerous  other  rights)  a  right 
of  vindication :  that  is  to  say,  of  restoration  to  the  exercise  of 
the  right  of  dominion,  if  the  exercise  be  prevented  by  eviction, 
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Fourth 
erroneous 
definition : 
jSto^tif  con- 
stituted by 
jvA  in  rem 
in  the  com- 
plexion or 
aggregate 
ofrights. 


or  hindered  by  any  disturbance.  But  before  the  right  of  vindi- 
cation can  completely  accrue  to  the  dominvs,  he  must  be  evicted 
from  the  possession,  or  otherwise  disturbed  in  the  enjoyment 

A  person  clothed  with  a  condition,  or  bearing  a  person  or 
character,  has  jvs  in  rem  (or  a  right  availing  against  the  world 
at  large)  in  the  complexion  or  aggregate  of  the  rights  which  are 
constituent  elements  of  the  stains. 

At  first  I  imagined  that  this  might  distinguish  a  status,  fix)m 
the  set  of  rights  or  duties  which  are  not  status.  But,  for  various 
conclusive  reasons,  I  am  convinced  that  this  jtis  in  rem  over  the 
status  itself  is  not  a  character  or  distinguishing  mark  by  which 
we  can  determine  what  a  status  is. 

The  jus  in  rem  over  the  aggregate  of  the  rights  which  are 
constituent  elements  of  a  status,  is  therefore  not  a  character,  or 
a  distinguishing  mark  by  which  we  can  distinguish  status  or 
conditions  from  the  sets  of  rights  or  duties  which  are  not  status 
or  conditions. 

For,  1st,  in  purely  onerous  conditions,  the  mark  is  no^  to  be 
found :  a  right  to  a  burthen,  or  to  vindicate  the  enjoyment  of  a 
burthen,  being  an  absurdity. 

And  2ndly,  the  mark  i^  to  be  found  in  universities  of  rights, 
which  have  never  been  deemed  conditions  or  status,  but  have 
been  placed  by  common  consent  in  the  Law  of  Things.  Such, 
for  example,  are  the  universities  or  complex  aggregates  of  rights 
which  reside  in  the  universal  successors  to  testators  and  intestates. 

Srdly,  I  almost  incline  to  think  that  the  same  mark  may  be 
found  in  many  of  the  sets  of  rights  which  are  deemed  singular 
or  particular.  E.g,  Eight  of  dominion  would  seem  to  import  a 
right  in  the  set  or  collection  of  rights  into  which  dominion  may 
be  analysed.  When  the  owner  vindicates  his  possession  he 
reinstates  himself  in  the  enjoyment  of  many  separate  rights. 
And  what  more  is  done  by  an  action  ex  statu,  or  by  any  other 
action  founded  on  a  juris  universitas  ? 

But  to  this  consideration  I  must  revert  hereafter,  and  will 
not  pursue  it  here. 


Tfaibaut's 
definition 
of  sUUus 
criticised. 


In  an  excellent  treatise  on  Jus  persanarum  et  rerum,  which 
occurs  in  his  '  Versmke,*  or  Essays,  Thibaut  of  Heidelberg  states 
the  import  of  the  distinction  in  the  following  manner.^ 

He  says  that  the  department  of  the  corpus  juris  which  is 
styled  jus  personarvm,  is  concerned  with  the  differences  between 
persons :  whilst  that  department  of  the  corpus  juris  which  is 

®  Thibaut,  Vermche,  etc  vol.  ii.  pp.  5,  6,  7,  9,  21. 
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styled  jfum  rtrum,  is  concerned  with  all  other  matters  about  which 
law  is  conversant,  and  more  especially  about  things  incorporeal, 
or  about  rights  and  duties.  This  account  of  the  distinction 
accords  exactly  or  nearly  with  that  account  of  it  which  I  gave 
in  my  last  lecture. 

But,  I  think,  it  will  not  enable  us  to  determine  with  pre- 
cision, the  subject  or  matter  of  the  law  of  persons. 

When  he  says  that  this  department  is  concerned  with  the 
differences  between  persons,  he  means  by  the  term  'persons,' 
homines,  or  human  beings,  or  he  means  status  or  conditions.  If 
he  means  statiLS  or  conditions,  he  is  right  in  saying  that  the  Law 
of  Persons  is  concerned  with  differences  between  persons :  for 
it  is  concerned  with  describing  and  distinguishing  the  various 
stains  or  conditions.  But  this  leaves  the  main  difficulty 
untouched.  For  why  are  the  sets  of  rights  and  duties,  which 
are  detached  from  the  bulk  of  the  legal  system  and  styled  status 
or  conditions,  so  detached  in  preference  to  others  ?  Or,  in  other 
words,  what  is  the  conmion  mark  which  severs  the  so-called 
statiLs  from  the  sets  of  rights  or  duties  which  have  not  been 
treated  as  such  ? 

And  if  he  means  by  persons,  homines  or  human  beings,  the 
same  difficulty  presents  itself  in  a  somewhat  different  form.  It 
is  manifest  that  those  differences  hetvxen  persons,  which  occur  in 
the  science** of  jurisprudence  (or  those  classes  of  persons  which 
occur  in  the  science  of  jurisprudence),  are  entirely  founded  on 
differences  between  the  rights  and  duties,  with  and  to  which 
persons,  as  'meaning  men,  are  invested  and  subjected :  or,  what 
comes  to  the  same  thing,  they  are  founded  on  those  differences 
between  the  &cts  and  circumstances  touching  or  concerning 
persons,  which  make  it  necessary  to  determine  differently  certain 
of  their  rights  and  duties.  Whence,  for  example,  the  dass  of 
infants,  or  the  differen4ie  between  infants  and  other  classes  of 
persons  ?  Why,  clearly  from  the  rights,  duties,  and  incapacities, 
which  are  peculiar  to  infants :  or,  what  comes  to  exactly  the 
same  thing,  from  that  youth  and  inexperience,  incident  to 
infancy,  which  renders  it  necessary  to  arm  and  protect  infemts 
with  those  peculiar  rights,  duties,  and  incapacities. 

This  is  admitted  by  Thibaut  himself :  who  says, '  The  Law 
of  Persons  is  concerned  with  differences  between  persons :  not, 
however,  absolutely ;  but  only  in  so  far  as  the  differences  between 
persons  influence  their  rights  and  duties.' 

Now,  as  I  remarked  in  my  last  Lecture,  there  is  no  right 
residing  in  several  persons,  and  no  duty  incumbent  upon  several 
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Leot.      persons,  which  might  not  be  made  the  basis  of  a  class  of  persons. 
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Every  right  or  duty  (excepting  a  right  or  duty  peculiar  to  a 
specifically  determined  individual)  might  determine  the  persons 
clothed  with  it,  or  the  persons  subject  to  it,  to  a  kind  or  sort 
Insomuch  that  the  possible  classes  of  persons  are  as  numerous 
as  the  possible  differences  between  rights  and  duties. 

Why,  then,  are  only  certain  classes  of  persons  made  the 
subjects  of  the  Law  of  Persons  ?  Or  (what  is  the  same  ques- 
tion put  in  another  form),  why  are  certain  sets  of  rights  and 
duties  inserted  in  the  Law  of  Conditions,  whilst  others  are  not 
deemed  conditions,  and  are  not  detached  from  the  bulk  of  the 
legal  system  ? 

Thibaut  may  probably  mean,  that  the  Law  of  Persons  is  not 
concerned  properly  with  status  or  conditions,  but  only  with  the 
titles  or  facts  by  which  stattis  or  conditions  are  invested  and 
divested  :  the  description  of  status  or  conditions,  or  of  the  rights 
or  duties  which  are  their  constituent  elements,  being  remitted 
to  the  Law  of  Things.  This  question,  on  which  I  touched  in 
my  last  Lecture,  I  shall  examine  in  my  next 


Notes. 

For  Savigny's  conception  of  the  order  or  method  which  is  observed 
by  (xaius  and  Justinian  in  treating  the  Law  of  Things,  see  Vom  Beruf^ 
dc.  p.  66. 

VemUfgrnsrecht :  i,e.  jus  facvUatum  ; 

the  law  of  rights  and  duties  ;  or 
the  law  of  things  incorporeal 


The  law  of  *  dingliche  The  law  of  *  Obligationen/ 

Bechte,'      dominiay  or  jura  in  personam, 

jura  in  rem,  or  jura 
realia. 

The  two  passages  in  his  Vom  Berufj  etc  pp.  98  and  66,  are  un- 
fortunately the  only  parts  of  his  works  in  which  Savigny  has  intimated 
his  opinion  concerning  the  method  of  the  Institutes.^ — See  arde, 
p.  696. 

The  legal  relations  ^^  between  private  persons,  apart  from  the 

^  These  lectures  were  written  before  '^  The  extract  here  made  appears  to 

the  publication  by  Savigny  of  his  '  Sys-  have  been  intended  by  the  author  rather 

tern  des  heuti^n  rdmischen  Rechts/  in  as  a  paraphrase  of  the  passage  in  Falck, 

which  this  subject  is  discussed.     See  vol.  than  an  expression  of  his  own  views. — 

L§59,  p.  898.  R.C. 
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political  sanctions  by  which  those  relations  are  maintained,  is  the      Lect. 
subject  matter  of  Civil  Law.  XLI 

Civil  Law. 


Law  relating  To  things  To  obligations, 

to  persons.  (fus  in  ri). 

The  consideration  of  these  branches  of  Civil  Law,  should  be  pre- 
ceded by  a  review  of  the  various  Siaius  or  Conditions :  i.«.  of  the 
different  capacities  of  different  members  of  the  society ;  or,  in  other 
words,  of  the  varying  clusters  of  rights  and  obligations  of  which  they 
are  severally  susceptible. 

Amongst  the  ancients  the  distinctions  between  the  various  condi- 
tions were  much  broader  than  amongst  the  modems;  with  whom 
almost  every  legal  incapacity  is  founded  upon  a  corresponding 
physical  one. 

Of  the  various  conditions  or  statuSy  some  are  the  creatiures  of 
government ;  others  would  exist  without  government ;  although  the 
rights  and  obligations  of  which  they  severally  consist  would  in  that 
case  be  merely  moral 

These  various  conditions  constitute  the  subject-matter  of  the 
law  which  relates  to  persons;  although  it  is  more  especially  con- 
versant with  domestic  or  quasi-domestic  conditions. — Margined  Note 
in  Fakk,  p.  47,  §  27.         

Das  Personen-Eecht  soil  von  den  Yerschiedenheiten  der  Personen 
handeln;  aber  natiirlich  nicht  unbedingt^  sondem  nur  sofem,  als 
diess  auf  die  Yerschiedenheit  der  Kechte  und  Yerbindlichkeiten  Ein- 
fittss  hat.  Das  Sachenrecht  soil  von  Sachen  handeln,  und  muss  wieder 
in  zwei  Theile,  Lehre  von  den  korperlichen,  und  Lehre  von  den  un- 
korperlichen  Sachen,  zerfallen.  Zu  dem  letzen  Theil  gehort  die  ganze 
Materie  von  den  Rechten  und  Yerbindlichkeiten,  weil  diese  Arten 
der  unkorperlichen  Sachen  sind.  Das  Personen-Recht  soil  sich  also 
mit  alien  dem  Juristen  wichtigen  Yerschiedenheiten  der  Personen, 
welche  keine  Eechte  und  Yerbindlichkeiten  sind,  beschaf  tigen ;  das 
Sachenrecht  mit  Sachen,  und  besonders  mit  der  Einen  Art  derselben, 
den  Sechten  und  Yerbindlichkeiten. — Thibaut,  Versucke  iiber  einzelne 
Theile  der  Theorie  des  Bechts,  vol.  ii.  p.  6. 


LECTURE  XLIL 

STATUS  FURTHER  CONSIDERED. 

In  the  Lecture  before  the  last,  I  explained  or  suggested  the      Lscr. 
import  of  the  distinction  between  the  Law  of  Persons  and  the    . 
Law  of  Things :  Meaning  by  '  the  law  of  persons/  the  law  of 
stcUus  or  conditions,  or  the  law  of  persons  as  denoting  stcUtcs  or 
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A  capacity 
or  ability. 
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conditions :  And  meaning  by  '  the  law  of  things/  the  bulk  or 
mass  of  the  corpus  juris  as  abstracted  from  stcUus  or  conditions, 
or  the  Law  minus  the  law  of  status. 

That  such  (stated  generally)  is  the  import  of  this  celebrated 
distinction,  appears  from  the  short  exposition  of  it  which  I  then 
gave,  and  also  from  the  passages  from  Savigny  and  Thibaut, 
which  I  read  in  my  last  lecture. 

Having  stated  the  import  of  the  distinction  in  question,  and 
adverted  to  the  idea  of  status  (which  is  the  basis  of  the  distinc- 
tion), I  proceeded  to  examine  certain  definitions  of  the  distinction 
and  of  the  implied  idea  of  status,  which  in  my  opinion  are 
erroneous  or  defective,  and  have  engendered  much  of  the 
obscurity  wherein  the  idea  and  the  distinction  are  involved.        i 

I  now  proceed  to  a  definition  of  status  which,  in  my  opinion, 
is  not  less  erroneous  than  any  of  the  various  definitions  that  I 
examined  in  my  last  lecture. 

According  to  the  definition  of  a  status,^  to  which  I  am  now 
adverting,  a  statics  is  a  capacity  or  faculty :  for  in  the  language 
of  modern  Civilians  (and  of  all  modern  jurists  whose  terms  are 
fashioned  on  the  language  of  modern  Civilians),  the  term  faculty, 
though  commonly  denoting  a  right,  also  signfies  a  capacity  I  or 
ability  to  take  or  acquire  a  right,  or  to  incur,  or  become  subject 
to,  a  duty.  In  the  language  of  the  German  jurists,  who  adopt 
the  definition  of  a  status  to  which  I  now  am  adverting,  a  status 
is  denominated  Bechtsfdhigkeit :  literally,  or  strictly,  a  capacity 
or  ability  to  take  or  acquire  a  right ;  but  meaning  a  capacity  or 
ability  to  take  or  acquire  a  right,  or  to  incur,  or  become  subject 
to,  a  duty.  For,  amongst  the  numerous  ambiguities  by  which 
the  German  '  Recht '  (Uke  the  Latin  'jus ')  is  perplexed  and 
obscured,  is  this :  that  though  it  signifies  a  right,  it  occasionally 
embraces  in  its  comprehension,  a  duty.  For  example :  to  succeed 
*  in  omne  jus  defuncti,'  is  to  succeed,  by  universal  succession,  or 
per  universitatem,  to  all  the  descendible  duties,  as  well  as  to  all 
the  descendible  rights,  of  the  deceased  testator  or  intestate. 

Before  I  remark  on  the  falsity  of  the  definition  to  which  I  now 
am  adverting,  I  will  briefly  consider  the  nature  of  a  capacity,  or, 
as  Hale  and  others  of  our  writers  also  style  it,  an  ability. 

A  person  is  capable  of  a  given  right,  or  is  capable  of  a 
given  duty,  if,  on  the  happening  of  a  given-  event,  the  law  would 
invest  the  person  with  that  given  right,  or  would  impose  on  the 
person  that  given  duty.     A  person  is  incapable  of  the  given  right 

w  Namely,  that  contained  in  Thibaut's  'System,*  yol.  i.  p.  160,  §  207. 
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or  duty,  if  on  the  happening  of  the  given  event,  the  law  would  Lbot. 
not  invest  him  with  the  given  right,  or  would  not  impose  upon  ^^" 
him  the  given  duty.  A  slave,  for  example,  is  incapable  of  ac- 
quiring property,  by  conveyance  for  valuable  consideration,  free 
gift,  descent,  or  otherwisa  A  freeman  is  capable  of  acquiring 
that  right,  by  those  or  other  means.  An  alien,  by  the  law  of 
England,  is  incapable  of  taking  land  by  conveyance  for  valuable 
consideration,  or  otherwise.  A  native  is  capable  of  acquiring  it, 
by  that,  and  other  modes  of  acquisition.  An  adult,  speaking 
generally,  is  capable  of  incurring  a  duty,  through  an  agreement 
to  which  he  is  a  party.  An  infant,  speaking  generally,  is  incap- 
able of  incurring  a  duty,  through  an  agreement  to  which  he  is 
a  party. 

It  is  manifest  that  the  terms  capable  and  incapable  must  be 
taken  with  relation  to  the  given  investitive  fact,  as  well  as  to  the 
given  right  or  given  duty.  For  a  person  incapable  on  one  event, 
of  a  given  right  or  duty,  may  be  capable  of  the  right  or  duty  on 
the  happening  of  another.  We  may  conceive,  for  example,  that 
an  infant  though  incapable  of  binding  himself  by  a  naked  contract, 
might  be  capable  of  binding  himself  by  a  contract  of  the  same 
kind,  if,  to  prevent  fraud,  it  were  clothed  with  certain  solemnities. 
Though  incapable  of  incurring  a  given  duty  by  the  contract  alone, 
he  yet  might  be  capable  of  incurring  that  very  same  duty,  by 
that  very  same  contract  coupled  with  other  incidents. 

The  term  capacity  or  incapacity  is  the  abstract  of  the  term 
capable  or  incapable.  To  have  a  capacity,  is  to  be  capable ;  and 
to  be  capable,  is  to  have  a  capacity.  Although  a  capacity  is  not 
of  itself  a  right,  a  person  may  have  a  right  in  a  capacity  to  acquire 
a  right.  Certain  status,  for  example,  are  partly  composed  of 
capacities  to  take  rights,  as  well  as  of  actual  rights :  as  others 
are  composed,  wholly  or  in  part,  of  incapacities  to  acquire. 
Now,  by  the  modes,  direct  or  oblique,  to  which  I  adverted 
in  my  last  Lecture,  a  person  may  assert  or  vindicate  a  sta;tvs 
of  the  former  kind,  or  may  repel  a  status  of  the  latter.  In 
either  of  which  cases  he  reinstates  himself  in  certain  capacities 
as  well  as  in  certain  rights.  A  person,  for  example,  who  is  un- 
lawfully treated  as  a  slave,  may  repel  the  status  of  slave  by  an 
action,  and  so  recover  the  capacities  which  belong  to  him  as  a 
freeman. 

And  here  I  would  remark,  that  the  term  capacity  or  ability, 
or  incapacity  or  inability,  can  hardly  be  used,  with  perfect 
propriety,  in  relation  to  a  duty.  A  capacity  or  incapacity  to 
incur   or   become  subject  to   a   duty,  certainly  sounds  harshly. 
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Lbct.      Consulting  mere  propriety  of  speech,  I  should  rather  style  it 
.  V    liability  to  a  duty,  or  exemption  from  a  duty.     But  I  use  the 

term  in  relation  to  a  duty,  as  well  as  in  relation  to  a  right,  for 
the  sake  of  the  conciseness  which  thence  results.  You  will  find 
on  making  the  experiment,  that,  if  you  use  one  name  for  a  capacity 
to  take  a  right,  and  another  name  for  a  capacity  to  incur  a  duty, 
you  will  often  be  forced  to  express  yourself,  when  speaking  of 
the  capacities  jointly,  in  sentences  of  suffocating  length.  And 
in  giving  to '  capacity,'  the  common  or  generic  meaning  with 
which  I  employ  the  term,  I  am  justified  by  the  similar  use  of  the 
equivalent  term '  faculty,'  which  is  made,  as  will  appecu:  immedi- 
ately, by  authors  of  good  repute. 

A  similar  difficulty  arises  with  regard  to  the  term '  title,'  and 
the  term '  mode  of  acquisition.'  We  can  hardly  say,  with  propriety, 
that  a  duty  arises  from  a  title,  or  that  a  duty  is  acquired.  But 
yet  we  want  a  name  for  those  facts  or  events  to  which  duties  or 
obligations  are  annexed  by  the  law.  For  we  may  have  occasion 
to  speak  of  the  origin  of  a  relative  duty,  as  abstracted  from  the 
origin  of  the  corresponding  right :  not  to  mention,  that  many 
duties  are  absolute.  To  obviate  this  difficulty,  Bentham  adopts 
the  term  '  investitive  fact  or  event,'  and  uses  it  as  a  common  or 
generic  expression  :  that  is  to  say,  as  denoting  any  fact,  to  which 
the  law  annexes  a  right  or  duty.  Perhaps  he  would  have  done 
better,  if  he  had  ventured  to  use  *  title '  in  the  same  generic 
sense,  or  had  adopted  the  '  cattsa '  of  the  Boman  Lawyers. 

It  is  doubtful  whether  more  uncertainty  does  not  arise  from 
the  introduction  of  new  terms,  the  meaning  of  which,  of  course, 
will  not  for  some  time  be  understood,  than  from  the  employment 
of  established  terms  however  ambiguous ;  and  whether  the  writer 
himself  does  not,  from  want  of  familiarity  with  his  own  terms, 
incur  considerable  risk  of  using  them  ambiguously.  I  prefer  to 
adhere  to  the  established  terms,  and  in  the  pithy  language  of 
Hobbes  snuff  them  with  apt  distinctions  emd  definitions,  and  when, 
being  snuffed,  they  give  light,  then  to  use  them. 

Subject  of  As  not  unconnected  with  the  present  matter,  I  will  here 

a  right       make  a  remark,  which  may  be  very  convenient  to  those  who  may 
happen  to  look  into  German  books  in  anywise  concerning  law.' 

When  I  speak  of  the  subject  of  a  right,  I  mean  not  the  person 
in  whom  the  right  resides,  but  the  thing  (strictly  so  called),  or 
the  person,  over,  in,  or  to  which,  the  person  entitled  has  the 
right :  Supposing  (I  mean)  that  the  right  be  one  of  the  rights 
which  are  rights  to  things  or  persons.     For  an  Migatio,  or  jus 
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in  personam,  is  not  a  right  to  a  thing  or  person,  but  to  acts      L^gt* 
or  forbearances  from  a  person :  And  even  many  of  the  rights  ^ 

which  avail  against  the  world  at  large,  are  not  rights  to  persons 
or  things,  but  merely  rights  to  forbearances  from  persons 
generally. 

But  in  the  language  of  the  German  jurists  the  mbject  of  a 
right,  is  the  person  who  has  the  right,  or  in  whom  it  resides. 
And  they  employ  the  term  subject  in  the  same  manner,  not  only 
with  regard  to  rights,  but  with  regard  to  duties,  capacities,  and 
incapacities.  In  their  language,  the  party  who  has  the 
capacity,  or  who  lies  under  the  duty  or  incapacity,  is  the  svb- 
ject  of  the  same. 

For  various  reasons  it  appears  to  me,  that  my  own  use  of 
the  term  is  the  usual  one,  and  is  justified  by  many  analogies. 
With  these  reasons,  I  will  not  trouble  you.  But  I  will  add  to 
the  explanation  which  I  now  have  given,  that  this  their  use  of 
the  term  svhject  partly  accounts  for  an  absurdity  of  theirs  to 
which  I  have  alluded  in  my  published  lectures.^ 

Now  I  think  it  extremely  probable,  that  they  were  led  into 
this  strange  jargon  by  that  use  of  the  term  subject  to  which  I 
have  referred.  Inasmuch  as  the  person  having  a  right,  is  the 
subject  of  the  right,  the  term  Becht,  as  meaning  a  right,  must 
(they  fancied)  have  something  to  do  with  the  subjectivity  of 
Kant:  And,  of  course,  the  opposed  Beckt,  which  means  law, 
must  also  (they  fancied)  have  something  to  do  with  that 
dbjedivity  which  Eant  contradistinguishes  to  subjectivity. 

It  is  manifest  that  the  terms  are  completely  misapplied. 
In  the  £antian  language,  subjective  existences  are  either  parcel 
of  the  imderstanding,  or  ideas  which  the  understanding  knows 
by  itself  alone.  They  are  pretty  nearly,  if  not  exactly,  the 
'ideas  gotten  by  reflection'  which  are  opposed  by  Locke  to 
'  ideas  gotten  by  sensation.'  And  in  the  language  of  Eant,  that 
exists  objectively,  which  lies  without  the  understanding,  or  which 
the  imderstanding  knows  by  looking  beyond  itself. 

Now,  admitting  all  this  jargon,  it  is  clear  that  the  two 
terms,  objective  and  subjective,  are  not  applicable  respectively  to 
law  and  rights.  For,  though  a  right  resides  in  the  person,  and 
so  may  be  analogous  to  subjects  of  consciousness,  most  of  that 
which  a  right  necessarily  implies,  is,  as  to  the  person,  objective. 
The  law  giving  him  the  right  (which  according  to  themselves, 
is  objective),  together  with  the  relative  duty  which  the  law 
imposes  upon  others,  are  not  in  him,  or  parcel  of  him,  but  are 

^  See  p.  285,  toL  i  wnU, 
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Lbct.      as  completely  external  to  him,  as  an  object  of  sensation  is 
V     ^     V    external  to  the  percipient  mind. 

It  is  really  lamentable  that  the  instructive  and  admirable 
books  which  many  of  the  German  jurists  have  certainly 
produced,  should  be  rendered  inaccessible,  or  extremely  difficult 
of  access,  by  the  thick  coat  of  obscuring  jargon  with  which  they 
have  wantonly  incrusted  their  necessarily  difficult  science. 

Status—  From  this  digression  concerning  capacities  and  incapacities, 

a^padty,  j  ^^^^  ^  ^j^^  definition  of  a  stcutus,  which  is  the  proper  subject 
of  the  present  examination. 

According  to  that  definition,  a  status  or  condition,  or  a 
person  as  meaning  a  status  or  condition,  is  a  capacity  or  ability 
to  take  rights,  or  to  incur  or  become  subject  to  duties  which 
the  law  confers  or  imposes  upon  the  person,  as  meaning  the 
homo  or  man.  In  Mlihlenbruch's  JDoctrina  Pandectarum  the 
definition  is  given  thus  : 

'Personam  (quae  quidem  a  personando  dicitur)  potestatem 
juris  vocamus;  sive  facultatem  et  jurium  exercendorum  et 
officiorum  subeundorum,  hominibus  jure  accommodatam  et  velut 
impositam.  Ex  quo  intelligitur,  quid  sit,  quod  persona  abjudi- 
cetur  iis,  qui  aut  prorsus  nullo  aut  valde  imperfecto  gaudeant 
jure,  etc.'** 

According  to  a  definition  of  jus  persanarum,  which  is 
equivalent  to  the  above  definition  of  persona  or  status,  the  law 
of  persons  is  concerned  with  the  capacities  of  persons  (as  mean- 
ing men)  to  take  rights  or  incur  duties ;  or  it  is  concerned  with 
persons  (as  meaning  men)  in  so  far  as  they  are  capable  of  rights 
or  duties. 

This  definition  of  status  (with  the  equivalent  definition  of 
jits  personarum)  is  liable  to  the  following,  amongst  other 
objections. 

1st  There  are  capacities  which  are  common  to  aU  persons, 
who  either  completely,  or  to  certain  limited  intents,  are 
members  of  the  given  society  political  and  independent,  or 
subjects  of  its  sovereign  government.  Every  person,  for  ex- 
ample, whether  free  or  slave,  citizen  or  foreigner,  adult  or  infant, 
married  or  unmarried,  trader  or  not  trader,  has  a  capacity 
(unless  he  be  excluded  completely  or  nearly  from  all  legaj 
rights)  to  purchase  and  acquire  property  in  such  outward  things 
as  are  necessary  to  the  sustenance  of  l^e.  Granting,  then,  that 
a  condition  is  a  capacity,  its  being  a  capacity  will  not  serve  to 

»*  MtihL  voL  ii.  p.  1. 
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characterise  it;  seeing  that  there  are  capacities  which  are  not      ^ect. 
conditions.     A  condition  regards  specially  persons  of  a  given 
class,  and  cannot  consist  of  aught  which  regards  indifferently 
all  or  most  classes. 

2ndly.  There  are  many  conditions  which  consist  mainly, 
not  of  capacities,  but  of  incapacities.  The  condition,  for  example, 
of  the  slave,  consists  mainly  of  incapacities  to  take  rights :  The 
condition  of  the  infant  freeman,  of  incapacities  (mainly  or 
wholly  imposed  upon  him  for  his  own  benefit)  to  take  certain 
rights,  and  incur  certain  duties.  iNay,  there  are,  I  believe, 
conditions  (though  I  cannot  recollect,  at  the  moment,  a  con- 
dition of  the  kind)  which  consist  entirely  of  disabilities:  of 
incapacities  to  acquire  certain  rights  of  which  persons  generally 
are  capable;  or  of  exemptions  from  certain  duties  to  which 
persons  generally  are  liable. 

Srdly.  As  I  remarked  in  my  last  Lecture,  and  shall  explain 
a  little  more  fully  hereafter,  the  rights  or  duties,  which  as  well 
as  capacities  or  incapacities,  are  of  the  constituent  elements  of 
most  conditions,  are  divisible  into  two  kinds :  namely,  rights  or 
duties  which  arise  from  the  staitis  immediaU,  and  rights  or 
duties  which  arise  from  the  status  mediaU,  In  other  words  of 
the  rights  or  duties  which  are  constituent  elements  of  the 
condition,  some  arise  solely  and  directly  from  the  general  and 
paramount  fact  which  engenders  the  condition :  whilst  others 
arise  from  that  general  and  paramount  fact,  through  a  particular 
and  subordinate  fact.  For  example :  the  right  of  the  husband 
or  wife  to  the  consortium  or  company  of  the  other  (either  as 
against  the  other,  or  as  against  third  persons  generally)  arises 
directly  and  exclusively  from  that  fact  of  the  marriage  which 
clothed  the  husband  and  wife  with  their  several  but  correlating 
status.  But  a  right  or  interest  of  either  in  goods  acquired  by 
the  other,  arises  from  the  fact  of  the  marriage,  through  the  title 
or  causa  by  which  the  goods  are  acquired. 

Now  the  rights  or  duties  which  arise  from  the  statvs 
mediately  (or  from  the  fact  engendering  the  status,  through  a 
subordinate  fact),  are  consequences  of  capamties  which  are  parcel 
of  the  status,  and  which  arise  directly  from  the  fact  engendering 
the  status.  But  the  rights  or  duties  which  arise  from  the  status 
immediately  (or  which  arise  directly  from  the  fact  engendering 
the  status),  are  rights  or  duties,  and  not  capcuAties  or  faculties 
*juHum  exercendorum  et  officiorum  subeundorum.' — Wherever, 
Uierefore,  the  constituents  of  a  status,  are  divisible  in  the 
manner  which  I  have  now  suggested  (and  the  constituents  of 
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Lect.      most  iiaivA  are  so  divisible),  the  Biaius  is  not  a  capacity,  or  a 
V     ^     .    bundle  of  capacities,  but  an  aggregate  of  rights  or  duties  with 
capacities. 

Tria  I  remarked  in  a  former   lecture,  that   there  are    certain 

*'°''*^'  pre-eminent  sixdvA  which  the  Boman  lawyers  seem  to  have 
distinguished  from  others  by  the  name  of  cwpiia :  namely,  1st, 
stcUvs  libertcUis  (or  the  condition  of  the  freeman,  as  opposed  to 
that  of  the  slave) ;  secondly,  status  civUatis  (or  the  condition  of 
the  Boman  citizen,  as  opposed  to  that  of  the  foreigner) :  and, 
thirdly,  status  familice :  that  is  to  say,  the  condition  of  being  a 
member  of  a  given  family,  and  as  such  enjoying  certain  rights, 
or  being  capable  of  certain  rights.  For  example:  Unless  a 
person  were  a  member  of  a  given  family,  he  could  not  take  by 
succession  ab  intestato  from  any  member  of  that  family.  And, 
by  consequence,  when  a  man  was  adopted  by  the  head  of 
another  family,  or  when  a  woman  married  and  thereby  became 
a  member  of  her  husband's  family,  the  statvs  famUix  (with 
reference  to  the  family  quitted)  was  lost :  though  a  new  statvs 
familias  (in  reference  to  the  family  entered)  was  at  the  same 
time  acquired. 

'Sow  a  definition  of  capvi  (resembling  the  definition  of  status 
which  I  have  just  examined)  is  given  by  many  German  civilians. 
They  say  that  a  capid  is  a  condition  precedent  (Bedingung)  to 
the  acquisition  of  rights :  which  merely  means  (if  it  mean  any- 
thing) that  a  caput  comprises  capacities  to  acquire  rights. — 
The  definition,  therefore,  is  liable  to  one  of  the  objections  which 
I  made  to  the  definition  of  a  stains  that  I  have  just  examined. 
A  capiU,  indeed,  comprises  capacities ;  and,  in  so  far  as  it  com- 
prises them,  is  a  condition  precedent  to  the  acquisition  of  rights. 
But  it  comprises  rights  and  duties  arising  from  the  stattis  im- 
mediate, as  well  as  mere  capacities  to  take  and  incur  rights  and 
duties  on  the  happening  of  particular  and  subordinate  facts. 

I  remarked,  in  a  former  Lecture  (when  explaining  the 
various  meanings  of  the  term  person,  page  351  ante),  that  a 
certain  absurd  definition  of  the  term  person  arose  from  a  con- 
fusion of  caput  and  statvs :  from  a  supposition  that  the  Boman 
lawyers  limited  the  term  sta^tvs  to  those  peculiar  statvs  which 
they  called  capita.  I  remarked  that  those  three  statvs  were 
probably  called  capita  (or  capital  or  principal  status),  because 
they  comprised  extremely  numerous  and  important  rights  and 
capacities;  and  because  the  want  of  them  implied  extremely 
numerous  and  important  incapacities. 
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Unless,  for  example,  a  man  was  free  (or  had  the  stcUtiS     Lbot. 
libeHcUis),  he  was  excluded  from  all  rights,  and  was  only  subject    .  > 

and  liable  to  duties.  Unless  he  was  a  Boman  citizen,  he  was 
excluded  very  generally  from  rights,  though  not  from  alL 
Unless  he  was  an  agruU  of  a  given  family,  he  was  excluded,  in 
r^ard  to  that  family,  from  the  weighty  right  of  succeeding  to 
its  members  ai  intestato. 

But  that  the  Boman  lawyers  limited  the  term  statt^  to 
these  three  capita,  is  utterly  and  palpably  false.  They  speak, 
for  example,  of  the  status  of  a  slave  who  had  not,  and  could 
not  have  caput:  the  want  of  liberty  implying  a  want  of 
citizenship,  and  also  of  relationship  to  a  family  of  Boman 
citizens.  They  also  speak  of  the  status  of  a  peregrinus  or 
foreigner :  of  the  status  of  a  senator :  of  the  status  lesos  extstima- 
tianis,  or  of  a  status  consisting  of  certain  incapacities  consequent 
on  having  been  noted  or  branded  by  the  censors.  In  a  note 
upon  status  which  I  have  appended  to  my  second  Table,  I  refer 
to  various  places  in  the  Institutes  and  Digests,  wherein  the 
term  status  is  applied  to  many  sets  of  rights  or  duties,  or 
capacities  or  incapacities,  which  could  not  have  been  deemed 
status,  if  the  term  had  been  restricted  to  capita. 

'  But  there  is  one  consideration  which  is  quite  conclusive. 
In  the  first  book  of  Grains'  and  Justinian's  Institutes,  peregrini 
or  foreigners,  Hhertini  or  freedmen,  masters  and  slaves,  fathers 
and  children,  husbands  and  wives,  guardians  and  wards,  with 
other  classes  of  persons,  are  passed  in  review:  And  to  the 
whole  book,  regarding  specially  these  various  classes  of  persons, 
the  common  title  of  de  personis  (and  in  Gains,  the  title  of  de 
conditione  horwinum  also)  is  prefixed.^^ 

Before  I  dismiss  this  subject,  I  would  remark,  that  the  tria 
capita  are  not  properly  status. 

To  describe  the  rights,  etc.  of  a  freeman  and  citizen,  is  to 
describe  generally  the  matter  of  the  Law  of  Things.  For  a 
freeman  and  citizen  (except  in  so  far  as  he  is  excluded  by 
special  incapacities)  is  capable  of  the  rights  and  duties  with 
which  the  Law  of  Things  is  properly  concerned.  To  put  the 
rights  and  duties  of  a  freeman  and  citizen  into  the  Law  of 
Persons,  were  to  repeat  imder  a  head  of  the  Law  of  Persons 
the  whole  matter  of  the  contradistinguished  department. 

You  will  find,  accordingly  (if  you  examine  any  systematic 
code,  or  systematic  exposition  of  a  codex  juris),  that,  although 

»  Inst  i.  3.     Gaii  Comm.  i  §  8. 
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Leot.      freemen  and  citizens  are  distinguished  from  slaves  and  strangers, 
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their  rights  and  duties  are  not  considered  in  the  Law  of 
Persons.  Their  rights  and  duties  are  defined  negatively  by  the 
definitions  of  the  incapacities  which  are  incumbent  on  slaves 
and  foreigners.  If  a  man  be  free  and  a  citizen,  he  is  capable 
(spealdng  generally)  of  all  the  rights  and  duties  of  which  a 
slave  and  foreigner  is  incapable,  and  also  of  all  others  contained 
in  the  Law  of  Things. 

If  you  look  into  the  tenth  chapter  of  his  first  book  (entitled 
'  Of  the  People,  whether  Aliens,  Denizens,  or  Natives ')  you  will 
find  that  Sir  William  Blackstone  passes  over  the  rights  of 
native-bom  subjects  '  oa  being  the  principal  subject  of  his  whole 
treatise :'  though  he  considers  the  incapacities  of  aliens,  inasmuch 
as  they  regard  specially  a  comparatively  narrow  class,  and 
therefore  are  fit  matter  for  that  exceptional  department  which 
is  styled  the  Law  of  Persons. 

I  apprehend,  therefore,  that  the  rights,  etc.  of  a  freeman 
and  citizen  are  not  properly  a  statvs :  meaning  by  a  statvs  (the 
only  meaning  which  I  can  possibly  attach  to  it),  a  set  of  rights 
and  duties,  specially  regarding  persons  of  a  given  class,  which 
for  the  sake  of  a  convenient  arrangement,  it  is  expedient  to 
detach  from  the  body  of  the  legal  system. 

It  cannot,  however,  be  inferred  from  what  I  have  now  said, 
that  the  Law  of  Things  contains  the  rights,  etc.  of  a  citizen  and 
freeman :  or,  in  other  words,  that  it  relates  to  the  stcUvs  of  a 
citizen  and  freeman.  For  a  citizen  and  freeman  may  bear 
many  status  which  consist  of  rights  or  incapacities  peculiar  to 
certain  classes  of  citizens.  An  infant  citizen,  for  example,  or  a 
citizen  who  is  guardian,  is  clothed  with  peculiar  rights  besides 
those  which  are  matter  for  the  Law  of  Things,  and  is  subject  to 
peculiar  incapacities  which  disable  him  from  taking  some  of  the 
rights  with  which  the  Law  of  Things  is  concerned. 

A  mistake  similar  to  that  against  which  I  have  offered  this 
caution,  is  made  by  M.  Blondeau  (the  Doyen  of  the  Faculty  of 
Law  at  Paris)  in  his  excellent  Analytical  Tables  of  the  Eoman 
Law.  He  divides  the  corpus  juris  into  law  concerning '  capables' 
and  law  concerning  HncapaJbles :'  meaning  by  a  'capable*  a 
Eoman  citizen  sui  juris  and  not  in  wardship :  and  by '  incapcibles* 
all  who  are  incapable  of  more  or  fewer  of  the  rights  of  which  a 
Boman  citizen  sui  juris  is  capable.  His  law,  therefore,  of 
capables,  is  pretty  nearly  the  Law  of  Things  considered  as  an 
exposition  of  the  rights,  etc.  of  a  freeman  and  citizen.  But 
this  division,  though  extremely  specious,  is  false  and  defective. 
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There   is   no    class    of    peisons    who   are   absolutely   capdbles,     Leot. 
although  some  are  subject  to  fewer  incapacities  than  others.      ^^^^ 
Nor   perhaps   are   there    any   who   are   absolutely    incapdbles, 
although  the  incapacities  of  some  are  comparatively  numerous. 

It  is  also  manifest  that  a  Boman  citizen  sui  jvris,  must  bear 
many  characters  or  many  status :  in  respect  of  each  of  which 
he  has  peculiar  rights  and  duties,  or  peculiar  incapacities :  as,  for 
example,  the  character  of  magistrate,  guardian,  patrician,  plebeian, 
etc.  And  how  can  these  peculiarities  find  a  place  in  a  depart- 
ment which  is  concerned  generally  with  Boman  citizens  sui  juris  ? 

As  to  the  sta^tis  famUice  the  term  status  is  not  properly 
applied  to  it  for  another  reason :  because  the  peculiar  rights  of 
which  it  consists  in  every  system  or  systematic  exposition  of 
law  with  which  I  am  acquainted,  are  matter  for  the  Law  of 
Things.  They  relate  to  the  law  of  succession,  and  cannot  with 
any  propriety  be  considered  a  status. 

Before  I  quit  this  subject,  I  must  remark  on  another 
obscuring  distinction,  which  ia  a  great  obstacle  to  deamess  of 
conception.  This  is  the  division  of  stattis  or  condition  into 
natural  and  civil :  or,  as  Heineccius  has  it,  status  qui  ex  ipsd 
naturd  prqficiscumtur,  et  stattis  qui  ex  jure  civUi  descendunt^ 
These  latter  were  the  tria  capita  abready  mentioned.  Now 
every  stcUus  must  be  dvUis ;  that  is  the  creature  of  positive  law : 
for  it  consists  of  rights  and  duties  which  positive  law  attaches 
to  some  given  incident  Nor  do  the  phrases  suggest  any 
intelligible  distinction  even  as  to  the  facts  in  which  the  status 
originates.  To  be  twenty-one  years  of  age  is  not  more  ruUural 
than  to  be  bom  out  of  the  community.  The  error  arose  from 
the  confusion,  already  adverted  to,  of  status  and  caput.  It  was 
first  assumed  that  these  terms  were  synonymous;  then  the 
term  status  was  limited  to  the  three  so-called  status  which  are 
capita,  and  these  were  called  status  dvHes,  But  finding  that 
there  were  other  difTerences  between  persons  which  engendered 
things  looking  exceedingly  like  status,  civilians  called  these,  to 
distinguish  them  from  the  others,  status  naturcUes,  This  was 
perfectly  gratuitous ;  the  Boman  lawyers  said  nothing  about  it, 
and  called  many  other  things  status  besides  the  three  capita^ 

Having  examined  various  definitions  of  the  idea  of  stattts,  Thetme 
and  of  the  distinction  founded  on  that  idea,  I  will  now  oflfer  a  ^hfidea^of 
few  suggestions  which  may  perhaps  conduct  the  hearer  to  their  status,  and 
true  nature.  ^^„f ' 

^  For  entire  passage  see  end  pf  this  Lecture. 
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LscT.  Though  the  rights,  etc.,  which  are  constituent  elements  of  a 

s^^^    condition,  are  peculiar  to  the  class  invested  with  conditions  of 
between      the  kind,  it  is  not  true  (e  (xmverdd)  that  the  lights,  etc.,  which 
■J^JJ^^  are  matter  for  the  Law  of  Things,  are  common  to  persons  of  all 
jru  rerum    classes,  or  reside  in  or  are  incumbent  upon  alL 
^^^  For  example:  All  persons  are  not  capable  of  being  con- 

tractors, mortgagees  or  mortgagors,  purchasers,  etc.  Nay,  some 
staJtu^  consist  exclusively,  or  consist  partly,  in  incapacities 
to  take  or  incur  the  duties  which  are  matter  for  the  law  of 
things. 

When,  therefore,  I  said  in  a  former  Lecture,  that  the  Law 
of  Things  is  to  the  Law  of  Persons,  as  the  genus  is  to  the 
species  imder  it,  the  expression  must  be  taken  with  the  modi- 
fication now  suggested. 

An  expression  more  nearly  approaching  to  the  truth  is 
this:  that  the  rights,  etc.  which  are  matter  of  the  Law  of 
Things,  must  be  taken  into  consideration  before  we  can  under- 
stand the  rights,  etc.  which  are  constituent  elements  of  any 
given  staivA:  Whereas,  the  rights,  etc  which  are  constituent 
elements  of  any  statiis,  need  not  (generally  speaking)  be  taken 
into  consideration  in  order  to  an  imderstanding  of  the  Law  of 
Things.  They  have  no  necessary  currency  with  the  bulk  of  the 
legal  system,  and  may  be  detached  from  it  without  breaking  its 
continuity.  This  is  one  principal  reason  for  detaching  it :  for 
it  does  not  break  continuity,  and  renders  the  exposition  of  the 
bulk  of  the  system  more  compact  and  coherent. 

The  first  reason  (namely,  that  the  matter  of  the  law  of 
things  must  be  taken  into  consideration  in  order  to  a  right 
understanding  of  almost  any  stcUus)  will  account  for  the  difficulty 
which  I  suggested  the  other  night,  namely,  that  certain  sets  of 
rights  and  duties  which  would  seem  to  regard  specially  com- 
paratively narrow  classes,  are  placed,  nevertheless,  in  the  Law 
of  Things.  They  have  such  a  coherency  with  the  bulk  of  the 
legal  system,  that  if  they  were  detcushed  from  it,  the  requisite 
continuity  in  the  statement  or  exposition  of  it  would  be  lost 

Such,  for  example,  is  the  bulk  of  the  rights  and  duties  de- 
volving on  the  heirs  of  a  deceased  person.  Though  this  jWts 
universfUas  is  not  distinguishable  from  a  statiia,  yet  if  it  were 
not  placed  in  the  Law  of  Things,  the  inconvenience  would  be 
incurred  which  I  have  already  adverted  to,  since  without  an 
explanation  of  these  rights,  many  rights  of  general  interest  and 
apparently  of  an  elementary  kind,  could  not  be  understood. 
Or,  again,  A  right  of  unlimited  duration  (as  contradistin- 
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goished  from  one  of  limited  duration),  etc.  could  not  be  under-      Lxcrr. 
stood  without  an  explanation  of  the  law  of  succession.^ 

It  is  true,  then,  generally,  that  the  matter  of  the  law  of 
things  must  be  taken  into  consideration,  before  we  can  imder- 
stand  the  rights,  etc.  which  are  elements  of  any  given  ^aJtv;&, 
Whereas,  the  matter  of  any  t^aJtu^  need  not  be  taken  into 
consideration,  in  order  to  an  imderstanding  of  the  Law  of 
Things. 

This  last  is,  however,  not  true  universally.  For  the  matter 
of  many  sets  of  rights,  eta  deemed  status,  must  be  taken  into 
consideration  partly,  in  order  to  an  understanding  of  the  Law 
of  Persons.  We  cannot,  for  example,  understand  the  law  of 
succession  without  considering  the  law  of  marriage,  because 
succession  depends  upon  legitimacy.  The  truth  is  that  each 
department  contains  prsecognoscenda  necessary  to  the  other; 
but  those  contained  in  the  Law  of  Things  are  incomparably  the 
more  weighty  and  numerous. 

A  consequence  of  this  is  that,  in  difTerent  arrangements  of 
the  carpus  juris,  the  law  is  variously  distributed  between  the 
two  departments.  Many  sets  of  rights  and  duties  which  by 
some  are  reckoned  status  are  by  others  included  in  the  Law  of 
Things.  By  many  German  expository  writers,  and  by  M. 
Blondeau,  the  law  of  husbcmd  and  wife,  parent  and  child, 
guardian  and  ward,  and  almost  that  of  master  and  servant ;  all 
the  domestic  conditions,  in  short,  are  inserted  in  the  Law  of 
Things  inmiediately  before  the  law  of  succession,  because  the 
latter  cannot  be  imderstood  without  adverting  to  them.^ 

The  arrangement  is  illogical  in  this  particular  case,  because, 
though  certain  portions  of  the  law  relating  to  the  domestic 
conditions  must  be  known  in  order  to  understand  the  law  of 
succession,  there  need  only  be  certain  small  portions,  and  the 
balance  therefore  of  convenience  inclines  to  placing  this  depart- 
ment of  law  in  the  fus  personarum  ;  and  convenience  is  the  only 
consideration  by  which  the  expositor  would  be  guided.  Thus, 
for  instance,  the  exposition  of  Procedure  requires  the  considera- 
tion of  the  sovereign  authority ;  but  it  would  be  absurd  for  this 
reason  to  insert  an  exposition  of  political  staius  in  the  Law  of 
Things  immediately  before  the  head  of  Procedure. 

On  the  whole,  the  two  principal  reasons  for  detaching  sets 
of  rights,  etc.,  from  the  body  of  the  legal  system  seem  to  be, 

Ist  That  the  rights,  etc.  constituting  the  status,  regard 
specially  a  comparatively  narrow  class  of  the  community ;  and 

"  See  note  upon  Btaiva  in  Table  II.  Bubfine^  ^  Hugo,  Ei/yc  p.  74. 
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Lect.  that  it  is  convenient  to  have  them  got  together  for  the  use  of 
^^^    that  class. 

2ndly.  That  they  can  be  detached  from  the  bulk  of  the  system 
without  breaking  the  continuity  of  the  exposition.  And  that 
the  so  detaching  them  tends  to  give  deamess  and  compactness 
to  the  exposition  of  the  bulk  of  the  law. 

And  therefore,  if  to  state  them  would  break  much  continuity 
of  exposition,  these  rights  are  left  in  jm  rerum,  though  specially 
regarding  a  narrower  class. 

Where  the  two  conditions  concur,  the  two  objects  which  I 
pointed  out  in  the  last  lecture  are  accomplished ;  %,e.  1.  assem- 
blage of  rights,  etc.  imder  a  common  head :  2.  relief  of  general 
exposition  from  special  matter.  I  will  not  say  that  these  are 
the  only  reasons,  but  they  are  the  pmcipar 

In  practice  it  has  not  been  usual  to  detach  them,  although 
both  conditions  concur  (i.e.  though  the  rights  be  peculiar  to  a 
comparatively '  narrow  class,  and  though  detachable  without 
breaking  continuity)  if  the  rights,  etc.  are  few  in  number  and 
unimportant.** 

But  this  is  illogical  and  unsystematic.  They  ought  to  be 
detached,  whether  numerous  or  not,  if  they  can  be  detached 
commodiously.  Where  a  set  of  rights  and  duties,  capacities 
and  incapacities,  specially  affecting  a  narrow  class  of  persons,  is 
detached  from  the  bulk  of  the  legal  system,  and  placed  imder  a 
separate  head  for  the  convenience  of  exposition,  that  set  of  rights 
and  duties,  capacities  and  incapacities,  is  called  a  status.  And 
this,  it  appears  to  me,  is  the  whole  rationale  of  the  matter. 
Though,  such  is  the  pother  made  about  s(aius^  that  nothing  but 
a  most  laborious  inquiry  into  the  subject  could  convince  me 
that  there  was  not  more  in  it 

It  is  difficult  to  state  the  distinction,  because  it  is  a  distinc- 
tion suggested  by  considerations  of  arrangement,  and  therefore 
vague.  But  the  distinction  is  not  therefore  useless,  because  not 
precise :  and  the  same  objection  applies  to  most  attempts  at 
classification  and  arrangement. 

It  is  important  to  explain  it  fully,  on  account  of  the  extreme 
obscurity  in  which  it  has  involved  the  science  of  jurisprudence. 

This  distinction,  too,  with  that  of  jus  in  rem  et  jus  in  per- 
sonam (or  delicts  and  obligations)  is  the  principal  key  to  the 
necessary  structure  of  Law. 

I  must  here  explain  an  apparent  inconsistency.     In  my 

»  Blondeau,  VII.  XI. 
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Outline,  I  say  that  the  idea  of  staJtus  is  a  necessary  one ;  and  I      Lect. 
said  the  same  in  my  last  Lecture.     And  yet  I  say  that  a  ^iaJtvA 
has  no  certain  mark,  and  that  the  distinction  between  jvA  per- 
soTuirum  and  jus  rerum  is  merely  adopted  for  the  sake  of  a  con- 
venient arrangement 

My  explanation  is  this:  That  the  differences  (though  not 
perfectly  precise)  which  suggested  the  distinction,  do  exist  in 
every  system. 

In  every  system,  there  are  rights,  eta  which  concern  specially 
comparatively  narrow  classes,  and  which  can  be  detached  from 
the  bulk  of  the  system  with  little  or  no  inconvenience. 

In  every  system  there  are  also  rights,  etc.  of  a  more  general 
interest,  or  which  it  were  impossible  to  detach  from  the  bulk  of 
the  system  without  breaking  its  coherence  and  continuity. 

There  are  therefore  reasons  in  every  system  for  adopting 
the  distinction,  although  it  may  not  be  described  precisely  alike 
in  any  two  systems.  That  this  is  true,  is  proved  by  its  almost 
universal  adoption.  It  is  also,  I  repeat,  a  strong  presumption 
in  its  favour  that  Bentham  by  a  sort  of  instinct  has  been  led  to 
a  distinction  identical  with  this  which  he  treats  with  so  much 
contempt ;  his  division  of  the  corpus  juris  into  the  general  and 
the  special  codes  coinciding  in  principle  with  the  distinction 
between  the  Law  of  Things  and  the  Law  of  Persons. 


Notes. 

Blondeau's  terms  suppose  that  the  persons  whom  he  calls  ^  In- 
capahles '  are  distinguished  from  those  whom  he  calls  '  Capables '  only 
by  incapacities.^  But  this  is  an  error.  Both  are  capables  and  in- 
capables :  each  is  capable  («.«.  would  acquire  certain  rights  etc.  and 
be  suibjed  to  certain  obligations  etc.  on  the  happening  of  certain  incidents) 
of  rights  and  obligations  of  which  the  other  is  incapable ;  and  each 
is  incapable,  etc. — Capacity  and  Incapacity,  therefore,  cannot  be  made 
the  basis  of  this  distinction. 

Excluding  special  and  political  Stains  as  he  does,  the  Law  of 
Capahles  is  with  him  equivalent  to  the  Law  of  Things  ;  for  it  includes  all 
the  rights,  etc.  which  regard  the  other  classes ;  and  patres-familias 
(being  considered  apart  from  the  modifications  which  special  status 
etc.  might  work  upon  their  private  rights)  may  be  said  to  be  capable 
of  all  these  rights.  The  division,  however,  in  truth,  is  a  division 
into  patresfarmliaSf  and  those  who  are  not ;  pakes-famUias,  in  abstract, 
being  capable  of  all  etc. 

The  rights  and  obligations  of  capable  persons  are  those  which, 

^  See  p.  718,  ante. 
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though  not  belonging  to  every  siaius^  most  be  taken  into  consideration 
wUh  reference  to  every  slaJtus, 

Besides,  many  of  the  elements  of  many  slaius  are  not  incapacities, 
but  rights  or  powers  not  possessed  by  other  classes :  e,g.  tutor  or 
guardian,  magistrate,  etc. 

Perhaps  there  is  no  man  a  *  Capable  ;* — IS  by  capable  be  meant  a 
person  invested  with  all  the  rights  and  capacities,  and  subject  to  all 
the  obligations  which  are  described,  or  ought  to  be  described,  under 
the  Law  of  Things ;  certainly  there  is  no  one  who  is  capable  of  aU 
the  rights  and  obligations  which  are  described  in  both  departments. 
It  may  be  said  of  a  man  that  he  is  not  subject  to  this  or  thai  incapacity 
or  tUs  or  thai  exemption ;  but  it  can  hardly  be  said  of  him  that  he 
is  free  from  all,  or  susceptible  of  none.  In  fine,  everybody  belongs  to 
some  doss. 


Tria  capita.^ 


Quaeritur  itaque.  Quid  sit  Status  f  Besp.  Esse  qualitatem,  cujus 
ratione  homines  di verso  jure  utuntur,  e,g.  quia  aUo  jure  utitur  liber 
homo,  alio  servus,  alio  civis,  alio  peregrinus ;  hinc  libertas  et  civitas 
dicuntur  status.  Yocatur  alias  status  in  jure  nostro,  caput.  Status 
Jurisconsultis  duplex  est,  naturalis  et  civUis,  Naturalis  est,  qui  ab 
ips&  natur&  proficiscitur,  e.g,  quod  alii  sint  masculi,  alii  femin®,  alii 
nati,  alii  nascituri  vel  ventres.  CivUis  est  qui  ex  jure  civili  descendit, 
uti  differentia  inter  liberos  et  servos,  cives  et  peregrinos,  patres  et 
filios-familias.  Hinc  status  civilis  triplex  est;  lU)^tatiSf  secundum 
quam  alii  sunt  liberi,  alii  sunt  servi ;  civitaiiSf  secundum  quam  alii 
cives,  alii  peregrini ;  et  denique  familuBf  secundum  quam  alii  patres- 
fiftmilias,  alii  fiUi-familias.  Jam  ergo  facile  intelligitur  axioma :  qui- 
cumque  nullo  horum  trium  statuum  gaudet,  is  non  eat  persona  secundum 
jus  Eomanum,  sed  res,  guamvis  homo  sit. — Heineccius,  Eecit.  p.  52. 


Hominum  jura  civilia,  qusecunque  sunt,  tribus  hisce  tanquam 
involucris  continentur :  libertate,  civitate,  familii,  qui  quidem  stattis 
appellantur. — Miihlenbruch,  D.  P.  vol.  ii.  §  214. 


Die  biirgerliche  Rechtsfahigkeit  ist  das,  was  die  Romer  capul  oder 
status  nennen.  Die  Neueren  nennen  sie  dagegen,  verbunden  mit  alien 
durch  die  Gresetze  erzeugten  Eigenschaften,  wovon  einzelne  Sechte 
abhangen,  status  civilis :  die  natiirliche  Rechtsfahigkeit  hingegen,  ver- 
bundei>  mit  physischen  Eigenschaften,  welche  besondere  Rechtsver- 
haltnisse  ztir  Folge  haben,  status  naturalis, — Thibaut,  System,  vol.  i.  §  3. 

Bentham  (misled  by  iSlackstone  and  others)  treats  the  distinction 
o{jus  persona/mm  et  rerum  with  great  contempt ;  asking  (and  jusdy 
enough)  how  things   can  have  rights,  or  what  rights  there  can  be 

'  See  p.  716,  ante. 
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which  are  not  rights  of  persons  ?     The  truth  is,  that  a  distinction      Lsgt. 
suggested  by  himself  nearly  tallies  with  the  one  which  he  rejects      ^^^^  ^ 
with  disdain ;  or  would  tally  with  the  latter,  if  the  Roman  lawyers 
had  pursued  the  principle  of  the  distinction  consistently. — Authot's 
Note. 

For  Bentham's  Method,  see  Table  IX.  (post). 


LECTURE  XLIIL 

THE  SAME  SUBJECT  CONTINUED. 

Havino  endeayoured  to  settle  the  import  of  the  distinction      Lect. 
between  jvs  rerum  and  jus  personarum,  and  to  define  the  notion    . 
of  statvs  or  condition,  on  which  that  distinction  is  founded,  I  Supple- 
will  now  add  a  few  remarks,  supplementary  to  the  lectures  in  JJJSSm^ 
which  I  have  discussed  this  subject. 

First  then :  It  has  been  doubted  whether  the  Roman  lawyers 
intended  to  insert  in  the  jus  personarum  the  description  of  the 
rights  duties  capacities  and  incapacities  of  which  status  or  con- 
ditions are  comprised ;  or  to  confine  themselves  to  the  facts  or 
events  by  which  the  statiis  are  invested  and  by  which  they  are 
divested.  The  solution  of  this  doubt  is,  that  neither  the  Roman 
lawyers,  nor  those  modem  civilians  who  have  adopted  from  them 
the  distinction  of  jus  reru/m  and  personarum,  conceived  with  per- 
fect distinctness  its  purpose,  nor  did  any  of  them  in  the  detail 
of  their  writings  pursue  it  consistently. 

Both  the  Roman  lawyers  and  Sir  William  Blackstone  incon- 
sistently inserted  in  the  Law  of  Things  many  rights  and  duties 
manifestly  arising  ex  statu :  and  the  Roman  lawyers  in  many 
cases  inserted  in  the  Law  of  Persons  a  description  only  of  the 
event  which  engendered  the  status,  and  the  events  by  which  it 
was  destroyed :  not  of  the  rights  and  duties  of  which  it  consisted. 
For  instance,  in  the  Law  of  Marriage,  they  inserted  only  the 
manner  in  which  marriages  were  contracted,  the  different  con- 
ditions of  a  valid  marriage,  and  the  modes  in  which  marriage 
was  dissolved  In  the  law  of  tutelage  and  guardianship,  on  the 
contrary,  they  inserted  not  only  the  modes  in  which  the  status 
was  acquired  or  lost,  but  also  the  rights  and  duties  which  con- 
stituted it  They  had  in  truth  no  distinct  conception  of  their 
own  purpose,  and  they  therefore  pursued  it  in  the  detail  in- 
consistently. 

Through  blending,  as  they  do,  the  two  methods,  they  lose 
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the  advantage  of  the  first ;  keep  the  disadvantage  of  the  second  ; 
and  add  a  difficulty  of  their  own:  i.e.  that  of  obliging  the 
seeker  to  look  for  the  peculiarities  of  stcUvSy  not  only  under  the 
descriptions  of  the  several  rights  and  titles,  but  also  under  the 
(as  by  them  treated)  purposeless  department  oijura  personarwrn. 
The  next  remark  which  I  have  to  make  is  more  important 
Boman  lawyers  divide  law,  in  the  first  place,  into  jus  pvilicum 
and  jvs  privatum  ;  and  in  their  institutional  treatises  they  con- 
fine themselves  principaUy  to  jus  privatum.  This  they  again 
divide  into  jus  persoTuirvm,  jus  rerumy  and  jus  actionvmi,  includ- 
ing under  this  third  head  the  law  of  civil  procedure.  This  last 
distinction  is  also  adopted  in  the  Commentaries  of  Sir  William 
Blackstone,  whose  object  was  more  comprehensive,  as  he  treats 
not  only  of  what  the  Boman  lawyers  called  private  law,  but  also 
of  what  they  comprised  under  the  name  of  public  law,  namely, 
the  law  of  political  conditions ;  criminal  law ;  and  the  law  of 
criminal  procedure.  Both  in  the  Boman  lawyers  and  in  Black- 
stone  this  division  is  grossly  inconsistent ;  it  deviates  from  the 
object  of  the  distinction  between  the  Law  of  Things  and  the 
Law  of  Persons.  For  according  to  this  arrangement  jus  actionum, 
instead  of  being  considered  as  a  species,  is  co-ordinated  with  the 
two  genera.  It  is  manifest  that  the  law  of  injuries,  whether 
civil  injuries  or  criminal,  and  of  the  rights  and  duties  arising 
from  injuries,  and  the  law  of  civil  and  criminal  procedure,  really 
consist  of  a  variety  of  species  belonging  to  those  two  genera,  and 
should  therefore  not  be  co-ordinated  vrith  jus  personarum  et  rerum, 
but  distributed  imder  both.^  All  matter  contained  in  these 
departments  of  law,  which  relates  peculiarly  to  any  of  the  classes 
of  persons  which  have  been  put  into  the  jvs  personarum,  should 
be  pl£K)ed  in  that  branch  of  the  law.  For  example,  under  the 
stattts  of  an  infant  should  be  placed  the  description  of  crimes, 
civil  injuries,  civil  and  criminal  procedure  as  modified  by  infancy. 
For  example,  an  infant,  in  a  great  number  of  cases,  is  not  liable 
criminally,  and  in  a  logical  arrangement  these  exemptions  would 
be  placed  in  the  jus  personarum.  When  an  infant  sues  or  is 
sued,  the  situation  of  plaintiff  or  of  defendant  is  filled  by  his 
guardian  instead  of  himself.  This  is  not  properly  matter  for  the 
jvs  rerum  but  for  the  jus  personarum,  under  the  head  of  infancy. 
All  the  generalia  of  the  jus  actionum  should  be  left  in  the  jus 
rerum,  while  those  parts  which  have  relation  specially  to  particu- 
lar classes  of  persons,  and  which  can  be  detached  from  the  bulk 
of  the  legal  system  without  breaking  its  continuity,  should  be 

*  Thibant,  Versuehe,  etc^  vol.  ii  pp.  8,  9,  19. 
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placed  under  the  respective  heads  of  the  jus  personarmn  to  which      Lbot. 
they  belong.  vi^ 

The  division  therefore  of  the  corpus  jwris  into  jvs  personarum,  Lc^cal 
jus  rerumy  and  jus  actionum  is  a  gross  logical  error.     In  Black-  ofg^^^ 
stone,  the  error  is  a  consequence  of  his  original  division.     For  stone's 
he  does  not,  like  the  Koman  lawyers,  begin  by  dividing  the  law  thT^yiw 
into  jus  publicum  and  jus  privcUum,  and  this  last  into  jus  person-  juris  into 
arv/m  and  jtis  rerum  ;  but  he  divides  the  whole  corpus  juris  into  iSg  ^^S 
law  regarding  rights  and  law  regarding  wrongs.     By  law  regard-  and  law 
ing  rights,  he  means  law  regarding  injuries,  the  rights  and  duties  ?!^^g^ 
arising  from  injuries,  and  civil  and  criminal  procedure.     Having 
divided  the  corpus  juris  into  these  two  divisions,  and  having  then 
divided  the  first,  or  law  regarding  rights,  into  jus  personarum 
and  jus  rerum,  he  could  not  include  in  either  of  these  heads  the 
law  regarding  actions.     His  division  is  illogical,  it  being  mani- 
fest that  the  law  regarding  wrongs  does  not  regard  wrongs  only, 
but  rights  also,  namely,  the  rights  which  arise  out  of  wrongs ;  as 
will  be  sufficiently  evident  to  any  one  who  looks  through  the 
third  book  of  his  Commentaries,  and  observes  the  matter  of  which 
it  is  composed. 

The  nature  of  the  distinction  between  public  and  private 
law  I  shall  advert  to  in  my  next  Lecture ;  when  I  shall  shew 
that  it  is  as  erroneous  as  this  distinction  of  Blackstone's ;  and 
that  public  law  is  not  one  main  half  of  the  corpus  juris  which 
ought  to  be  opposed  to  the  other  half,  but  a  very  small  portion 
of  it,  which  ought  to  be  included  in  the  Law  of  Persons  as 
a  subordinate  member:  and  Blackstone,  in  imitation  of  Sir 
Matthew  Hale,  has  so  included  it.  I  am  now  speaking  of  public 
law  in  its  narrower  acceptation,  for  in  its  larger,  the  whole  of 
criminal  law  is  included  in  it.  Criminal  law  as  a  part  of  public 
law  {latius  acceptum)  is  excluded  by  the  Boman  jurists  from  Law 
of  Persons  and  Law  of  Things.  But  it  ought  to  be  distributed 
under  those  two  departments. 

The  next  topic  to  which  I  shall  advert  is  the  order  in  which  The  law  of 
the  Law  of  Things  and  the  Law  of  Persons  should  stand  rela-  l^^^ 
tively  to  each  other.     If  my  account  of  the  rcUionale  of  the  dis-  precede 
tinction  is  correct,  the  Law  of  Things  ought  to  precede  the  Law  ^^^  hi 
of  Persons;  because  the  Law  of  Things  is  the  law,  minus  the  thecorpi« 
Law  of  Persons,  while  the  Law  of  Persons  contains  such  portions  ^^"^' 
of  the  Law  as  relate  to  specific  and  narrow  classes  of  persons, 
and  can  be  detached  from  the  body  of  the  law  without  breaking 
its  continuity.     Consequently  the  general  code  should  come 
first,  and  the  comparatively  miscellaneous  matters,  which  are 


728  Law :  Purposes  and  Subjects. 

YT  m     property  ^  sort  of  appendix,  should  come  last.     Accordingly, 
Sir  Matthew  Hale  suggested,  and  Sir  William  Blackstone  practi- 


cally adopted,  this  order.  It  is,  however,  impossible  to  sever 
completely  the  jas  personarumi  and  the  jus  rerum  from  one 
another.  Even  the  jvs  personarum,  though  consisting  mainly  of 
the  narrower  positions  and  rules  which  modify  the  more  general 
matter  comprising  the  jua  rerum,  yet  contains  many  positions, 
which  must  be  anticipated  before  it  is  possible  to  explain  the 
Law  of  Things.  But  the  number  of  the  prcBcognoscenda  in  the 
Law  of  Things  is  incomparably  greater  than  the  number  of  those 
in  the  Law  of  Persons.  Although  the  two  departments  can 
never  be  completely  disengaged  from  one  another,  the  student 
must  begin  somewhere :  and  he  should  begin  where  he  will  re- 
quire fey^est  references  to  what  is  to  come  afterwards.  This 
topic  is  not  of  very  great  importance;  it  regards  chiefly  the 
logical  symmetry  of  the  body  of  law. 
NaiuraZ  or  I  may  immediately  explain  in  this  place  the  nature  of  certain 
J^^2*  rights,  which  have  been  confounded  by  mysterious  jaigon ; 
toAa< '  namely,  those  which  are  called  naiwral  or  vnixn^,  and  by  Black- 
stone  absolute  rights.  For  his  *law  regarding  the  rights  of 
persons '  is  not  the  jus  personarwm,  of  the  Boman  jurists ;  their 
jus  personarwm  is  only  one  species  of  his  law  regarding  the  rights 
of  persons,  a  species  which  he  calls  '  law  regarding  the  relative 
rights  of  persons';  as  contradistinguished  from  another  species, 
namely,  law  regarding  the  absolute  rights  of  persons,  that  is, 
these  natural  or  inborn  rights. 

I  have  already  observed,  that  the  rights  or  duties  constitutive 
of  staius  arise  in  two  ways :  they  arise  ex  statu  immediate,  either 
directly  from  the  general  or  paramount  title  which  engenders 
status  ;  or  from  that  general  title  through  some  subordinate  title. 
The  distinction  between  natural  or  inborn  rights  and  any  other 
rights  is  analogous  to  this. 

Natural  or  inborn  rights  are  those  which  reside  in  a  party 
merely  as  living  under  the  protection  of  the  state,  or  as  being 
within  the  jurisdiction  of  the  state ;  if  the  party  have  any  rights 
whatever,  which  the  Boman  slave  had  not  Now  these  are 
exactly  what  Blackstone  called  absolute  rights.  Such,  for 
instance,  is  the  right  of  personal  security :  the  most  general  of 
any.  This  right  is  called  natural  or  inborn  merely  because  it 
arises  sirie  spectaii  titulo ;  that  is,  it  resides  in  a  party,  merely 
as  living  under  the  protection  or  within  the  jurisdiction  of  the 
state ;  now  this  fetct  having  no  special  name,  the  right  seems 
to  arise  without  any  title,  and  therefore  ex  lege  immediate  ;  not 
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requiring  to  be  annexed  by  the  law  to  any  investitive  event      Lbot. 
whatever.    I  agree,  however,  with  Thibaut  that  this  is  a  mistake,    . 
and  that  rights  are  always  annexed  to  some  fact  or  other ;  but 
this  fact  has  not  received  any  concise  name,  nor  is  anywhere 
described. 

Such  then  are  these  rights,  and  such  the  origin  of  the  name. 
They  are  the  most  general  of  any :  they  reside  in  all  who  live 
under  the  protection  of  the  state  or  within  its  jurisdiction,  and 
reside  in  them  by  reason  of  their  living  under  its  protection : 
and  are  called  natural  or  inborn  rights,  because  there  is  no  precise 
fact,  bearing  a  concise  name,  to  which  they  are  annexed  by  the 
law.  It  is  manifest  that  they  are  not  natural  or  inborn ;  for  they 
are  as  much  the  creatures  of  the  law,  as  any  other  legal  rights. 

Although  the  term  is  appUed  to  rights  only,  it  is  equally 
applicable  to  many  duties.  There  are  many  duties  to  which  a 
person  is  subjected  merely  by  reason  of  his  being  under  the 
protection  of  the  state,  or  being  altogether,  or  to  certain  limited 
purposes,  a  subject  of  the  state.  Such,  for  instance,  are  duties 
towards  the  government  itself ;  the  duty  of  abstaining  from  any 
act  of  resistance,  of  abstaining  from  any  act  of  tumult,  and  so 
on.  These  duties  are  as  properly  natural  or  inborn,  as  the 
rights  which  are  so-called. 

Blackstone  here  runs  into  a  simal  confusion  of  ideas,  for  he  Gross  ab- 
opposes  these  natural  or  inborn  rights,  by  the  name  of  absolute  of  Black- 
rights,  to  what  he  calls  the  relative  rights  of  persons.  But  there  stone  on 
are  no  such  things  as  absolute  rights :  all  rights  are  relative ;  ject 
they  suppose  duties  incumbent  on  other  persons.  He  defines 
these  absolute  rights  to  be  rights  appertaining  to  them  merely  as 
individuals  or  single  persons.  But  I  cannot  conceive  how  they 
can  be  distinguished  by  (hat.  All  or  most  rights  must  belong 
to  particular  persons,  and  must  belong  to  them  as  particular 
persons.  Dominium,  for  instance,  and  aU  rights  arising  from 
contracts,  come  under  this  description.  He  further  defines  them, 
rights  which  would  belong  to  persons  in  a  state  of  nature ;  rights 
which  they  would  be  entitled  to  enjoy  either  in  or  out  of  society. 
But  many  other  rights  are  in  the  same  predicament  Contracts, 
for  instance,  or  at  least  conventions,  must  have  preceded  society ; 
or  it  is  difi&cult  to  see  how  society  could  have  arisen.  No  legal 
right,  indeed,  would  in  a  state  of  nature  be  engendered  by  a 
convention,  but  a  moral  right  would ;  which  would  be  as  com- 
pletely a  right  as  those  mentioned  by  Blackstone.  And  as  to 
Ugal  rights,  with  which  alone  Blackstone  was  properly  concerned, 
they,  it  is  obvious,  can  only  belong  to  a  man  in  society. 
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Lbct.  Amongst  others  of  these  absurdities,  Blackstone  instances, 

XLIII^  j^g  jyj  absolute  right,  the  right  of  private  property !  A  right 
which,  it  is  quite  obvious,  cannot  exist  out  of  a  state  of  society ; 
and  which  is  indeed  the  main  object  of  his  second  volume.  Ilie 
word  property  is  a  term  of  exceedingly  complex  meaning,  com- 
prising a  vast  variety^  of  rights :  and  he  himself  includes  under 
it  all  the  rights  over  real  and  personal  property,  which  are  de- 
scribed in  his  second  volume.  I  suppose  he  must  here  mean  by 
the  right  of  private  property,  not  any  particular  rights  of  private 
property  but  capacities  to  take  rights  of  private  property.  But 
even  these  do  not  properly  fall  under  this  head :  for  many  such 
capacities  do  not  belong  to  all  persons,  certain  classes  (as,  for 
example,  aliens)  being  excluded  from  them.  He  should  have 
inserted  only  those  rights  which  necessarily  reside  in  every  person 
who  is  subject  to  the  state  either  generally  or  to  any  limited 
purpose,  or  who  is  within  its  jurisdiction. 

Another  error  of  Blackstone  is  that  of  putting  those  ahsolvie 
rights  of  persons  under  the  head  Bights  of  Persons  at  alL  As 
residing  in  all  persons,  these  rights  are  not  matter  for  the  Law 
of  Persons,  but  for  the  Law  of  Things;  and  by  the  Boman 
lawyers  are  so  treated.  The  cause  why  this  was  overlooked  by 
Blackstone  seems  to  be  that  in  this,  as  in  other  instances,  the 
rights  are  not  explained  by  the  Boman  lawyers  directly,  but  only 
by  implication,  under  the  head  of  delicts ;  and  the  explanation 
nowhere  else  occurs.'* 

Order  of  Law  of  Things  and  Law  of  Persons. 

Possible  simplification.  Implication  of  one  status  with  every 
other,  as  well  as  of  every  status  with  jus  rerum  or  the  body  of 
the  system :  e.g,  a  married  infant,  a  husband-soldier,  a  married 
woman,  a  trader,  etc.  But  unless  the  system  be  simplified, 
lawyers  cannot  understand  aU  of  it  And  not  understanding  all, 
cannot  have  complete  knowledge  of  any  part  If  it  were  acces- 
sible to  all  lawyers,  expense  and  uncertainty  would  be  mightily 
diminished. 

[We   have  now  no  Lord  Coke.     His  resemblance  to  Boman 
Lawyers.] 

Queries  as  to  the  Outline  of  the  Method. 

[Should  the  Law  of  Things  be  preceded  by  an  enumeration  of  the 

^  This,  according  to  J.  S^  M.'a  notes,  it  stood  in  the  last  edition.     These  frag- 

is  the  end  of  this  Lecture  as  delivered,  ments,  although  less  matore  than  the  pre- 

What  follows,  consisting  of  fragments  re-  ceding  matter,  seem  to  be  of  some  valae, 

lating  to  the  same  subject,  is  retained  as  and  are  at  least  suggestiye. — B.  C. 
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several  classes  of  persons  ?    Or  should  this  be  prefixed  to  the  Law  of      Lect. 
Persons,  and  only  so  much  relative  to  dai'm  in  general  precede  the    ^  XLIII 
former,  as  suffices  to  illustrate  the  distinction  between  these  two 
grand  divisions  ?] 

Tht  Method  pursued  in  the  Law  of  Things  should  he  pursued 
under  each  head  of  the  Law  of  Persons,     {See  Outline.) 

In  treating  of  any  datus  (whether  generic  or  specific)  the 
rights  and  obligations,  etc.  direct  or  correlated,  which  grow  out 
of  it  [or  make  it  up]  must  be  considered  in  the  order  observed 
under  the  Law  of  Things ;  ie.  Primary  rights,  with  their  sub- 
divisions oijura  in  re,  jura  ad  rem,  compounds  of  both  jura  in 
universitatibvs,  etc. ;  and  violations  of  these  primary  rights  and 
obligations,  with  the  secondary  or  instrumental  rights  and  obli- 
gations by  which  such  violations  are  remedied  or  prevented. 

Principles  on  which  Bights  and  Obligations  are  to  he  referred  to 

this  or  that  Status. 

The  rights  and  obligations,  capacities  and  incapacities,  sus- 
ceptibilities and  exemptions,  which  belong  to  a  certain  class  as 
sfwch  (whether  such  rights,  etc.  are  originally  rights,  etc.  of  that 
status,  or  restorations  of  jwra  rerum  in  derogation  of  the  rights, 
etc  of  another  staius  with  which  it  is  combined),  must  be  con- 
sidered together. 

E,g, :  All  that  relates  to  the  stattbs  '  Infancy/  abstracted  from 
any  other  staius,  must  be  considered  together.  All  that  relates 
to  the  status  '  Trader '  must  also  be  considered  together :  includ- 
ing thereunder  such  gcTuric  rights  and  obligations  as  infants  when 
traders  enjoy  or  are  subjected  to,  contrary  to  the  general  rules 
touching  infancy. 

In  order  to  determine  the  status  to  which  any  given  right  with 
its  correlating  obligation  shall  belong,  inquire  (1°)  whether  the 
obligation  exist  for  the  sake  of  the  right,  or  the  right  for  the 
sake  of  the  obligation :  (2"^)  whether  the  right  or  the  obligation 
(as  the  case  may  be)  grow  out  of,  or.  exist  by  reason  of,  any,  and 
what,  atalus.  Having  found  that  it  exists  as  a  consequence  of 
the  existence  of  such  or  such  a  class,  treat  the  right  with  its 
correlating  obligations,  or  the  obligation  with  its  correlating 
rights,  as  forming  part  of  (or  falling  under)  the  status  of  that 
class. 

Under  any  department  of  the  Law  of  Persons  are  to  be  con- 
sidered not  only  the  rights  and  obligations  peculiar  to  the  status, 
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Lbot.      but  also  rights  and  obligations  (generic  or  not)  iM>t  belonging 
^    the  8tatu8  as  modified  by  it. 


Wherein 

Status 

consists. 


A  Right  or  Obligation,  how  it  arises  out  of  this  or  that  Staius. 

If  a  right,  it  has  a  correlated  obligation  imposed  upon  others. 
But  inasmuch  as  this  obligation  exists  for  the  sake  of  the  right, 
and  that,  as  we  have  shown,  exists  by  reason  of  the  staius,  it 
follows,  that  the  obligation  is  also  a  consequence  of  the  staius, 
exists  for  the  sake  of  it,  and  ought  to  be  treated  with  it.  The 
same  reasoning  is  applicable  to  obligations,  wherever  they  induce 
the  consideration  of  their  correlated  rights  though  existing  in 
others ;  also  to  exemptions  and  incapacities. 

The  principles  which  lead  to  the  distribution  of  the  whole 
matter  of  the  law  into  '  Law  of  Persons  and  Law  of  Things,' 
must  also  determine  the  departments  and  subdepartments  into 
which  the  Law  of  Persons  should  be  divided,  with  the  order  of 
those  departments  and  of  their  several  subdepartments. 

1st  principle ;  Separation  of  that  which  is  peculiar  to  certain 
classes. 

Status  divisible  into  (l"*)  those  which  (though  they  may 
attach  upon  any,  or  upon  almost  any)  are  limited  to  a  few ;  and 
(2°)  those  which  attach  upon  every  one  (at  some  time  or  other 
of  his  life),  or  which,  if  not  universal,  are  very  widdy  spread. 
Instances  of  the  first  genus;  trades,  professions,  government 
offices,  etc. :  of  the  second  genus ;  the  various  domestic  condi- 
tions :  of  the  first  species  of  this  second  genus,  infancy,  and  the 
filial  condition :  of  the  second  species  of  the  same,  marriage  and 
paternity. 

The  second  genus,  as  being  of  more  general  application,  should 
precede  the  first. 

2nd  principle ;  From  the  less  to  the  more  composite :  From 
those  which  (to  be  complete)  suppose  not  the  explication  of 
other  or  many  status,  to  those  which  suppose  such  explication. 
But  quaere  if  there  be  any  such  principle,  excqpt  in  coinbination 
with  the  first.  For  the  modifications  of  the  more  general  by  the 
more  special  status,  it  is  natural  to  look,  not  into  the  first  but 
into  the  last :  e.g.  for  '  Infant  trader,'  not  under  '  Infant,'  but 
under  '  Trader.'  Insomuch  that '  trader '  supposes  an  explication 
of  infant* 

Wherein  Status  consists. 

The  peculiarities  of  status  seem  to  consist :  (I'')  In  rights, 

"  Blackstone,  vol.  ii.  p.  476. 
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obligations,  and  capacities  peculiar  to  the  class ;  whether  such      |?SI^ 
rights,  etc.  be  sni  generis,  or  only  modifications  of  others.     (2°)  ^ 

In  peculiar  incapacities.  (3°)  In  peculiar  conditions  to  be  ful- 
filled or  observed  before  incidents  can  have  their  usual  effect : 
But  these  seem  to  come  under  the  head  of  peculiar  rights, 
obligations,  etc.,  or  incapacities;  i,e.  conditional  rights,  etc.  or 
incapacities. 

So  that  wherever  a  set  of  persons  have  rights,  obligations, 
etc.  peculiar  to  themselves;  or  are  incapable  of  such  as  are 
common  to  many  others,  there  is  a  statics :  or,  in  other  words, 
the  persons  are  determined  to,  or  constitute  a  class. 

Bights,  obligations  (and  capacities),  which  are  not  confined 
to  one  class,  do  not  originate  in  ^attis. 

What  it  is  that  determines  a  Person  to  this  or  that  Class,  or 

w?uU  it  is  thai,  makes  the  Class. 

V.  The  being  clothed  with  actual  rights  and  subject  to 
actual  obligations,  peculiar  to  persons  of  the  class ;  the  being 
capable  of  investment  with  such  peculiar  rights,  and  of  suh- 
jection  to  such  peculiar  objections ;  or  the  being  incapable  of 
certain  rights  and  obligations  of  which  persons  of  other  classes 
generally  are  capable. 

2"*.  Bights  and  duties  ex  speciali  titvio,  and  rights  and  duties 
immediati  ex  statu,  or  arising  from  the  mere  fact  that  the  party 
is  living  under  the  jurisdiction  of  the  Government* 

Generally  speaking,  a  right  or  duty  forming  a  constituent 
element  of  a  condition  has  been  preceded  by  two  events :  1. 
The  event  investing  the  statits.  2.  A  title  specially  investing 
the  right  or  duty :  e,g.  the  peculiar  right  of  a  married  woman 
to  land  or  goods. 

This,  however,  is  not  true  universally.  There  are  rights  or 
duties  ex  staiu  immedial^,  or  arising  from  the  event  investing 
the  status,  without  the  intervention  of  a  special  titvlus.  Such 
is  the  right  in  rem  to  the  status  itself.  Such  too  is  the  right 
of  the  father  to  exact  obedience  from  the  child,  and  to  punish 
in  case  of  disobedience.  Such  too  is  the  corresponding  duty  of 
the  child  to  render  obedience  ;  The  right  of  the  child  to  support : 
Certain  rights  and  duties  of  husband  and  wife,  guardian  and 
ward,  master  and  slave. 

There  are  rights  and  duties  in  or  upon  all,  sine  speciali  titido, 

•*  See  p.  728,  ante.    See  Table  II.  note  5,  post.    Note  in  Outline  about  Public 
Law,  pp.  70-72,  vol.  L  ante. 

VOL,  n.  Q 
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LiOT.  arising  from  the  mere  fact  of  their  being  within  the  jurisdiction 
^  ^  -  of  the  given  sovereign  government  (unless  special  incapacity 
intervened).  \E.g,  Bight  to  personal  security,  etc.]^  Such  rights 
are  called  '  natural  or  inborn/  because,  arising  svm  speciali  tittUo, 
there  is  no  obvious  investitive  fact.  But  in  truth,  there  is 
scarcely  a  right  or  duty  immediaU  ex  lege.  (Why  called  so,  see 
Thibaut,  Jus  in  rem  et  in  personam.) 

This  applies  to  duties  as  well  as  to  rights.  There  are  many 
that  might  be  deemed  inborn  rights  besides  those  usually  called 
such :  e,g.  capacity  of  an  heir  apparent  or  presumptive,  or  before 
aditio  (in  Boman  law).  Here  there  is  no  special  titiUv^,  but 
merely  a  general  capacity  to  take  a  number  of  rights  (merely  on 
the  happening  of  certain  incidents). 

A  right,  duty,  capacity,  or  incapacity,  which  originates  in 
stcUvs  (or  forms  a  constituent  element  of  a  status),  is  peculiar  to 
persons  of  the  given  class ;  although  it  may  happen  to  be  denoted 
by  a  generic  expression  which  comprises  a  right  or  duty  in  or 
on  persons  of  other  classes.  £,g.  An  infant  may  be  bound  in  a 
contract — but  subject  to  conditions  and  modifications  peculiar  to 
contracts  made  by  infants. 

An  incapacity  (as,  to  contract,  take  by  purchase,  etc.)  may 
be  common  to  many  classes,  as  to  aliens,  persons  convicted  and 
attainted,  infants  or  married  women  (in  certain  cases) :  but,  in 
each  case,  the  incapacity  has  something  peculiar,  in  extent, 
ground,  etc. 

The  Terms  *  Law  of  Things '  and  '  Law  of  Persons '  {unth  their 
established  Equivalents)  are  irmgnificant : 

I.e.  They  give  no  notion  of  the  purpose  of  the  distinction 
which  they  are  intended  to  mark.  Law  is  concerned  with  rights 
and  obligations  (or  capacity  or  incapacity  for  them) :  every  right 
resides  in  a  person,  and  most  rights  concern  things  (in  the  Boman 
sense) ;  every  obligation  is  also  imposed  upon  a  person,  and 
generally  concerns  a  thing :  therefore  all  law  is  of  or  concerning 
persons,  and  most  law,  of  or  concerning  things.^ 

'  General  and  Particular'^  would  suffice ;  but  the  same  terms 
are  also  used  in  other  senses:  namely,  to  denote  law  which 
obtains  through  the  whole  of  any  State,  as  opposed  to  that  which 
is  peculiar  to  districts  or  places. 

'  See  Blackstone,  vol.  L  p.  121.    Natu-       ^  See   '  Method  of  Blackstone,'  ncxi 

ral  rights,  inhom  rights,  aosolute  rights,  paqe. 

BUckstone's  confusion  of  meanings  of      *  Tralt^  etc  voL  i.  pp.  150,  294 
'natural,'  and  p.  728,  aiUe. 
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'  Law  of  Things '  and  'Law  of  Persona'  (Blackstone)  is  further      Lbot. 
objectionable  for  my  purpose,  because  these  two  departments    -     ^     ^ 
include  Delicts,  public  and  private,  and  Procedure,  as  modified 
by  9iatvA :  an  extension,  which  (though  absurdly)  has  not  been 
given  to  them  by  others.^^     It  may  also  be  doubted  whether 
Law  of  Things  was  intended  to  include  Jura  ad  Bern. 

General  or  generic  Law  and  Law  of  Status. 

Law  of  the  summum  genus  '  Persons '  (or  Law  directly  inter- 
esting, or  regarding,  all  persons) :  and.  Law  directly  regarding  the 
several  genera  and  species  into  which  Persons  are  divisible. 


NOTBS. 

The  following  notes  entitled  '  Methods,*  etc.,  and  frequently 
referred  to  in  this  and  the  succeeding  Lectures,  were  found 
among  papers  some  of  which  contain  matter  apparently  destined 
to  be  employed  in  the  completion  of  the  Tables. — S.A. 

Method  observed  by  Sir  fFiUiam  Blackstone  (vol.  i.  p.  122). 

1.  Law  of  Persons  and  Law  of  Things,  so  far  as  regsuds  primary 
rights  and  obligations. 

2.  (a)  Law  of  Civil  Lijuries — (6)  of  the  rights  and  obligations 
which  thence  arise — (c)  and  of  civil  procedure : — abandoning,  here, 
the  former  division  into  'Law  of  Persons  and  Law  of  Things;'  and 
mingling  civil  injuries,  etc.  as  unmodified  by  status  (or  as  they  concern 
all  classes),  with  the  same,  as  modified  by  status, 

3.  (a)  Law  of  Crimes,  etc. : — abandoning  again,  etc. 

Method  as  to  Sources — Equity  and  many  other  branches  only 
slightly  touched  upon  (vol.  iii  p.  23). 

But  Crimes,  Special  Law,  and  Public  Law  are  not  omitted.  (See 
*  Public  and  Special  Law.') 

Great  superiority  of  Blackstone's  method  to  that  of  the  Roman 
Institutional  Writers,  the  French  Code,  etc. : — 

1*.  In  treating  civil  injuries — rights,  etc.  ex  delicto  privaio,  and 
civil  procedure,  each  apart  from  the  other,  instead  of  treating  any 
one  or  two  of  them  implicitly  with  another  (vol.  iii.  pp.  115,  118). 

2*.  In  treating  crimes — rights,  etc.  ex  delicto  publico — and  criminal 
procedure,  in  the  same  manner.     '  See  Delict&' 

^'  See  '  Method  of  the  Roman  Lawyers  and  Blackstone,'  pp.  787*741,  poiL 
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LSCT. 

XLIII  Bemarks  upon  the  Method  observed  by  Sir  William  Blackstone. 

Like  Gaius  and  the  compilers  of  the  Institutes,  he  has  no  definite 
purpose  in  detaching  the  Law  of  Persons  from  that  of  Things. 
Throughout  the  Law  of  Things,  much  that  arises  out  of  dodus  is 
considered.  Therefore^  if  he  intended  to  make  law  of  persons  relate 
to  rights,  etc.  ex  statu,  he  has  not  adhered  to  that  intention.  On  the 
contrary,  much  that  relates  to  status,  is,  considered  under  the  law  of 
persons  j  so  that  if  he  intended  law  of  persons  to  contain  a  mere 
enumeration  of  status,  with  the  modes  in  which  they  begin  and  end, 
he  has  equally  deviated  from  that. 

[For  a  fuller  account  of  the  Method  observed  by  Sir  Wm.  Black- 
stone,  see  Table  YIII.  post,]^ 


Bights  of  Persons  as  defined  by  Blackstone  (vol.  i  p.  122). 

Bights  of  Things :  ibid. 

The  distinction  supposes  that  Things  can  have  rights. 

This  is  founded  upon  a  misapprehension  of  the  terms  of  the 
Roman  Law.  By  jura  personarum  and  jura  rerum  the  Roman  lawyers 
intended,  not  the  rights  of  Persons  and  Things,  but  the  law  of  or 
relating  to  persons,  and  the  law  of  or  relating  to  things.  This  is 
manifest  from  Gaius,  the  Institutes,  etc.  The  former  having  divided 
Jus  or  Law  into  jus  gentium  and  jus  civile,  and  having  shown  the 
various  sources  of  the  Roman  Law  or  Jus,  proceeds  to  divide  that 
same  subject  according  to  the  objects  or  subjects  with  which  it  is 
conversant :  '  Omne  jus  quo  utimur  vel  ad  personas  pertinet,  vel  ad 
res,  vel  ad  actiones.  Sed  prius  videamus  de  personis.'  (Gaii  Comm. 
i.  §  8.)  And  having  finished  the  jus  personarum,  proceeds  to  treat, 
not  of  the  rights  or  even  of  the  '  law '  of  things,  but  of  their  Division 
and  Acquisition. 

The  misapprehension  is  founded  upon  that  ambiguity  (the  appli- 
cation of  the  same  term  to  law  and  to  one  of  the  consequences  or 
creatures  of  law)  from  which,  as  we  have  already  observed,  our  own 
law  language  is  almost  alone  exempt  (Jus;  Diritto;  Droit;  Der- 
echo;  Recht.) 

But  the  distinction  as  explained  in  the  cited  places  is  not  only 
founded  upon  a  misapplication  of  language,  and  thereby  involves  the 
subject  in  obscurity: — it  is  also  inconsistent  with  the  subsequent 
exposition  which  Sir  William  Blackstone  gives  of  these  same  rights. 
According  to  the  terms  of  the  distinction,  the  Rights  of  Persons  are 
such  rights  as  men  have  to  their  own  persons  or  bodies:  %.e.  The 
right  of  moving  without  obstruction  by  others  from  place  to  place, 
subject  to  limitations  imposed  by  law :  and  the  right  of  freedom  from 
bodily  harm,  subject  to  the  same  restriction.  So  that  all  such  rights 
as  a  man  may  have  in,  over,  or  to  external  objects  (whether  other 
persons  or  things),  ought,  in  pursuance  of  the  same  distinction,  to 
have  been  excluded  from  the  rights  of  persons,  and  treated  of  no- 
where but  under  the  rights  of  things. 
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rinstances  from  the  Commentaries  in  which  Sir  William  Black-      Leoti 

YT  TTT 

stone  has  treated  rights  to  things  under  *  Rights  of  persons  *  (in  his      ^a^iij  ^ 
sense)  and  conversely.     Husband  and  Wife,  Father  and  Child,  etc. 
vol.  i.  p.  128.     Property,  p.  138.] 

In  consequence  of  his  misapprehension  of  the  term  'Bights  of 
persons,'  he  has  treated  (Book  L  c.  1)  rights  to  life,  reputation,  etc. 
with  the  obligations  to  respect  them,  under  the  rights  of  persons ; 
although,  as  being  common  to  every  $taiv&y  it  is  manifest  that  they 
belong  to  the  rights  of  things.  They  are  in  truth  universal  j'ttm  vn, 
re  sine  tUuh, 

The  Eoman  Law  i3  free  from  this  error ;  its  error  consisting  in 
partiaUy  expounding  the  peculiarities  of  certain  status  under  the  '  Jus 
j^ersanarumj  instead  of  either  giving  thereunder  a  complete  exposition 
of  rights  ex  statu  (on  the  one  hand),  or  of  limiting  that  department 
(on  the  other)  to  a  mere  enumeration  of  status  themselves,  and  of  the 
modes  of  their  investment  and  divestment  There  is,  however,  no 
mingling  of  universal  and  particular  rights,  etc.  under  that  department. 


The  Distinction  between  the  Jura  Personarum  and  Jura  Rerum,  as 

stated  by  the  Roman  Lawyers^ 

Is  not,  like  that  of  Blackstone,  liable  to  the  objection  that  things 
are  supposed  capable  of  rights. 

It  is  however  liable  to  the  second  objection  which  we  have  pre- 
sumed to  advance  against  the  method  of  the  learned  Commentator. 

Law,  as  it  relates  to  Persons,  ought  to  have  been  the  only  subject 
of  the  first  grand  division.  Instead  of  this,  innumerable  instances 
may  be  cited  in  which  the  law  as  it  relates  to  Things  is  therein 
treated  of.  The  Law  of  Persons  is  not  confined  to  a  mere  enumera- 
tion of  siatus^  and  a  description  of  the  modes  in  which  they  begin 
and  end.  Instances  of  rights,  obligations,  etc.  ex  statu,  are  scattered 
up  and  down  the  other  departments. 


(2.) 

Methods  of  the  Roman  writers, 

•  Whether,  according  to  the  Institutional  method  of  the  Soman 
lawyers,  jura  ad  rem,  or  obligations  stricto  sensu,  belong  to  the  Law  of 
Things? 

The  dispute  seems  to  have  arisen  from  confounding  jura  in  re 
with  the  jus  quod  ad  res  pertinet. 

The  first  belong  partly  to  the  Law  of  Things  and  partly  to  that 
of  Persons ;  not  being  (generically  considered)  either  dependent  upon 
or  independent  of  status,  but  being  distinguished  by  this :  that  they 
avail  against  mankind  generally. 

The  latter  was  intended  to  include,  not  only  all  such  jura  vn  re 
as  are  independent  of  status,  but  also  all  such  jura  ad  rem  as  are  inde- 
pendent of  staius.  Actions  being  intended  to  comprise  Procedure 
only. 
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LxcT.  Proofs: — ^The  announcement  of  the  tripartite  division  with  the 

_5^^^  corresponding  method  of  treatment :  The  place  occupied  by  succes- 
sion per  universUaiem  (sed  quaere).  Sir  William  Blackstone's  view  of 
the  subject;  who  places  Property,  etc.  and  Contract,  etc.  under  & 
common  department:  viz.  'Bights  (or,  as  it  ought  to  be,  Law)  of 
Things.' — Tliis  also  accords  with  the  opinion  of  Suarez,  who  divides 
Law  (t.e.  primary  rights  and  obligations),  in  the  same  manner  into 
two  departments, '  Law  of  Things  and  Persons.' 

The  scheme  may  have  been  the  following : — 

Ist.  Bights,  etc.  ex  statu  (or  perhaps  a  mere  enumeration  of  status). 

2nd.  Bights,  etc.  not  ex  statu. 


(2-) 

Jura  ad 

rem. 

ex  c : 

ex 

ex 

q.  c: 

ex 

q.  d. 

(1.)  Jura  in  re  (including     (2.)  Jura  ad  rem,  (3.)  Procedure, 

such  an  anticipation  of  jura 
ad  rem  as  was  necessaxy  to 
make  UnwergUates  juris  in- 
telligible). 

But,  according  to  the  announcement,  Procedure  and  jus  in  re  (in  one 
of  which  jura  ad  rem  must  be  comprised)  co-ordinate  with  jus  personarvm. 

Want  of  a  generic  expression  may  have  led  to  all  the  confusion. 
Wanting  a  generic  expression  to  denote  the  half  which  it  was  in- 
tended to  oppose  to  jus  personarufOy  they  have  co-ordinated  its  parts 
with  jus  personarumf  forgetting  one  of  them. 

The  effect  of  the  whole  is  this :  They  intended  (though  the  in- 
tention was  obscure)  to  divide  the  whole  of  Private  Law  (excluding 
therefrom,  not  only  political  status^  but  also  professional  status  and 
the  whole  of  criminal  law)  into  two  principal  departments ;  one  of 
which  they  further  meant  to  divide  into  three  divisions.  But  for 
want  of  a  generic  name  wherewith  to  designate  this  department,  they 
have  treated  its  divisions  as  if  they  were  of  the  same  rank  as  the 
other  department.  And  further,  through  forgetfulness  (or  for  some 
unaccountable  reason)  they  have  degraded  one  of  these  three  divisions 
to  the  rank  of  a  subdivision  of  one  of  the  others,  leaving  it  uncertain 
to  which  they  intended  to  refer  it. 

If  this  were  the  scheme,  '  Obligatio  *  belongs  neither  to  *  Jiira 
Berum*  nor  to  ^Actiones,'  but  is  a  division  {on  the  same  line  wUh  these) 
either  (1°)  of  the  great  department,  *  Law  of  Bights,  etc.  non  ex  statu  ;* 
or  (2°)  of  the  whole  of  private  law  (assuming  that  the  proper  subject 
of  the  Law  of  Persons  is  a  mere  enumeration  of  statues,  etc.) 


(3.) 
Remarks  upon  the  method  observed  by  Gaius. 

In  pursuance  of  that  well-founded  distinction  between  Law  of 
Persons  and  Law  of  Things  which  Gains,  in  common  with  other  In- 
stitutional writers,  has  adopted,  the  main  division  (according  to  Ends 
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and  Subjects)  zho/M  not  have  been  threefold  {still  less  fourfold),  hui  two-      Lsot. 
fold;  the  matter  of  the  Law  of  Actions  {i,e.  civil  procedure),  as  un-    ^  XLIII^ 
modified  by  status  (or,  in  other  words,  the  generalia  of  the  law  of 
actions),  being  included  under  the  Law  of  Things,  and  the  several 
modifications,  under  the  several  status  out  of  which  they  arise. 

The  treatise  is  confined  to  Private  Law:  i,e,  all  that  relates  to 
political  status — to  the  Sovereign  and  to  the  administration  of  the 
sovereign  power — is  excluded.  No  regular  account  even  is  given  of 
the  constitution  of  CJourts  of  Justice,  without  which  the  law  of  actions 
is  not  inteUigible. 

Criminal  Law,  or  puhlica  judida  (briefly  mentioned  in  the  Insti- 
tates) :  t .e.  crimes,  punishments,  and  criminal  procedure,  are  altogether 
omitted  j  though  the  greater  part  of  crimes  are  as  much  violations  of 
private  primary  rights  as  the  private  delicts  of  which  he  treats.  (So 
also  Blondeau,  X.) 

The  purpose  of  the  distinction  between  Law  of  Persons  and  Law 
of  Things,  is  not  only  forgotten  with  reference  to  civil  procedure ; 
but  rights  and  obligations  of  all  other  sorts,  without  distinction  to 
their  universality  or  particularity,  are  scattered  up  and  down  through 
the  two  (or  three)  first  divisions.  If  the  purpose  was  to  sever  Law 
of  Persons  from  Law  of  Things  in  the  manner  supposed,  all  the  rights, 
etc.  ex  statu  should  have  been  put  into  the  former,  and  it  should  have 
been  placed  last. 

If  the  purpose  merely  was  to  enumerate  the  several  status  and 
to  explain  the  respective  modes  in  which  they  begin  and  end,  and 
then  to  deal  with  rights  and  their  respective  modifications  ex  statu  in 
succession  (as  explained  above),  the  matter  of  the  treatise  should 
have  been  divided  in  a  totally  different  manner;  and  none  of  the 
Rights,  etc.  which  originate  in  the  several  status  should  have  been 
thrust  into  the  preliminary  enumeration  of  them. 

On  that  supposition,  there  would  have  been  no  such  division  as 
that  into  Law  of  Persons  and  Law  of  Things.  But  the  space  now 
occupied  by  what  is  called  the  law  of  persons,  would  have  been 
merely  an  introductory  disquisition  on  the  several  status/ — the  body 
of  the  work  comprising  all  rights  and  obligations ;  those  which  origin- 
ate in  status,  as  well  as  those  which  do  not 

Another  great  defect  is,  the  desultory  and  defective  manner  of  dealing 
with  delicts.  For,  first,  he  confines  the  term  to  violations  of  jure  in 
re;  only  treating  ex  professo  of  these :  as  if  violations  of  rights  ex 
contractu  and  of  other  jura  ad  rem  were  not  just  as  essential  to  a 
complete  view  of  the  subject.  Secondly,  he  scatters  them  through 
that  part  of  the  Law  of  Things  which  relates  to  Obligations,  stricto 
sensu^  or  to  jura  ad  rem,  and  also  through  the  book  which  is  pro- 
fessedly devoted  to  Procedure; — thus  confounding  the  matter  of 
Actions  and  Exceptions,  etc.  with  the  mode  in  which  these  several 
rights  are  enforced.  Violations  of  jura  ad  rem  are  in  the  same  case; 
and,  as  is  said  above,  are  nowhere  expounded  explicitly  and  pro- 
fessedly: being  either  considered  implicitly  (under  the  head  ^De 
Obligatiombus*)  on  occasion  of  the  obligations  of  which  they  are  viola- 
tions; or  explicitly  under  *  actions.* 
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Leot.  Another  defect  common  to  Gains  and  the  Institntes,  is  the  con- 

^^^    founding  combinations  of  Alienation  and  Contract  with  Contract;  and 

the  placing  universUcUes  juris  before  jura  ad  rem.     See  'Combinations 

of  jus  in  re  and  jus  ad  rem.* 


Remarks  upon  the  Method  observed  in  the  Institutes. 

Having  announced  a  threefold  division  (and  the  same  objection 
applies  to  Oaius) — Persons,  Things,  and  Actions,  the  compiler  makes 
a  fourfold  one;  treating  under  'Things,'  of  jura  in  re,  and  under 
'Obligations,'  oi  jura  ad  rem:  thus  opposing  one  spedes  of  rights  and 
obligations  to  another  (not  by  names,  one  of  which  denotes  one  species 
of  rights,  etc. ;  and  another,  another ;  but)  by  names  the  last  of 
which,  indeed,  has  reference  to  a  specks  of  rights,  but  the  first  of 
which  denotes  the  subjects  of  rights.  The  result  of  this  division  is, 
that  instead  of  treating  of  'Things'  apart,  and  then  opposing  one 
species  of  rights  over  things  (and  other  subjects)  to  another; — he  in- 
dicates things  and  a  species  of  rights  by  a  name  which  seems  to 
oppose  things  to  rights;  and,  what  is  worse,  to  oppose  them  to  a  sort 
of  right&  A  consequence  of  which  is,  that  jura  in  re  seem  to  be 
suppressed. 

Another  objection  is,  that  as  the  obligations  which  correspond  to 
jura  in  re  are  not  treated  of  explicitly  (but  left  to  be  coUected  from 
'delicts'),  and,  on  the  other  hand,  the  term  'obligation '.is  used  to 
denote  jura  ad  rem^  as  well  as  their  corresponding  obligations,  the  first 
seem  to  be  rights  without  obligations,  and  the  second  obligations 
without  rigfits.  But  this  arises  from  that  remarkable  defect  in  the 
Boman  law  language  which  I  have  observed  upon  above. 

The  modes  in  which  jura  in  re  end^  are  not  described. 


(5.) 
Method  of  the  French  Codes. 

The  Law  distributed  under  five  Codes;  viz.: 

Matter  of  the  Civil  Code. 

Matter  of  the  Commercial  Code. 

Matter  of  the  Code  of  Civil  Procedure. 

Matter  of  the  Penal  Code. 

Matter  of  the  Code  of  Criminal  Procedure. 

Defects:  Only  so  much  of  the  Law  of  Persons  as  concerns  domestic 
and  quasi-domestic  Status  is  comprised  in  the  Civil  Code.  The  law 
which  relates  to  Traders  (and  which,  for  reasons  given  above,  ought 
to  enter  into  the  Civil  Code  under  the  head  of  Law  of  Persons)  is 
made  the  subject  of  a  distinct  Code,  and  opposed,  as  it  were,  to  the 
law  of  which  it  is  only  a  member.     It  is  like  dividing  the  human 
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body  into  the  right  or  left  arm,  and  all  such  parts  of  it  as  are  not      Lbgt. 
right  or  left  arm.  vf^ 

The  administration  of  the  law  relating  to  traders  by  distinct 
tribunals  is  itself  an  absurdity,  and  not  suggested  by  reason,  but  the 
work  of  blind  imitation.  And  admitting  that  the  separation  of 
jurisdiction  is  a  good,  that  is  no  reason  for  this  mutilation.  All  that 
is  peculiar  to  traders  (tribunal,  as  well  as  other  peculiarities)  would, 
of  course,  in  a  just  Corpus  Juris,  be  contained  under  a  distinct  head; 
which  is  all  that  is  done  now;  the  Godt  de  Commerce  supposing  all 
other  parts  of  the  Code. 

The  rest  of  the  law  which  relates  to  Status  is  not  in  any  Code  or 
Codes  at  all:  having  never,  so  far  as  I  know,  been  reclaimed  from 
chaos:  and  being  only  to  be  found,  either  in  the  Jurisprudence  of  the 
tribunals,  or  in  an  immense  mass  of  laws  issued  from  time  to  time 
without  system. 

Civil  Injuries  are  nowhere  described ;  being  merely  implied  in  the 
description  of  the  rights  of  which  they  are  violations,  or  in  the 
description  of  the  Procedure  by  which  the  Rights  and  Obligations 
which  they  generate  are  enforced.     (Quaere.) 

Sights  and  Obligations  ex  delicto  privato  are,  in  the  same  manner, 
established  by  implication.     (Quaere.) 

Crimes  are  nowhere  described  apart;  being  implicated  with,  and 
described  indirectly  in  the  Code  of  Punishment  or  that  of  Criminal 
Procedure. 


(6.) 
Beniham*8  Ideas  of  Method. 

'General  Law  and  Particular  Law.^ — {TraitSs,  etc.  vol.  i.  p.  150.) 

Here,  the  purpose  of  the  distinction  into  Law  of  Things  and 
Law  of  Persons,  is  clearly,  though  briefly  indicated,  and  well  ex- 
pressed: being  the  purpose  of  the  very  distinction  between  jura 
rerum  sjxd  jura  personarum  which  he  reprobates  (pp.  259,  294,  299). 

Penal---Civil — Constitutional.^^     (See  various  meanings  of  Civil.) 

Confusion  of  Status  {ie,  the  belonging  to  a  class  having  peculiar 
rights,  etc)  with  the  being  invested  with  rights,  etc  which  arise  out 
of  a  character  that  may  belong  to  many  classes :  as  *  HMtier,  Fendeur,' 
etc.  '  Voleur,  SSdudeur,*  etc  pp.  300,  304. 

[According  to  this  plan,  all  that  relates  to  Contract  must  be 
repeated  under  every  status. 

Where  a  difference  in  the  law  is  bottomed  in  some  peculiarity  in 
the  subject  of  the^right,  the  difference  should  be  described  under  the 
division  '  Things.'  Quaere :  Whether  any  peculiarities  of  persons  (as 
subjects  of  rights)  should  be  considered  tmder  the  several  Status,  or 
under  'Things '  1] — Marginal  Note, 

"  This  refers  to  the  following  sentence  droit  constitutionnel,  est  la  plus  coin- 
in  Bentham  : — 'De  toates  ces  divi-  pUte  et  la  plus  commode.' — Trails, 
siona,  celle  en  droit  penal  droit  civil  et  vol.  i.  p.  151. 


-» 
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Lbct.  /(iea  of  treating  Obligatums  expressly  and  aU  Eights  implicUly. 

XLIII 

Confusion  of  that  part  of  the  Code  which  treats  of  Civil  Injuries^  with 
that  which  treats  of  Crimes. 

[Wherever  a  distinct  status  is  created  (whether  it  be  domeaticy 
special,  or  public),  the  peculiarities  (whether  rights,  obligations,  in- 
capacities, or  exemptions)  in  which  it  consists,  should  not  be  mixed  up 
with  the  provisions  which  are  generally  applicable.  It  is  merely 
because  it  is  expedient  to  treat  of  these  peculiarities  apart^  that  a 
status  is  created :  i.e.  that  they  are  professedly  treated  apart. 

Where  the  mischievous  act  by  reason  of  which  compensation  is 
due  from  the  actor  to  the  sufferer,  is  not  intentional  or  negligent,  can 
it  be  called  an  injury  or  a  violation  of  a  right  1  Being  followed  by 
the  same  consequence,  viz.  liability  to  make  compensation  (or  restitu- 
tion), it  may,  by  analogy,  be  cadled  an  injury » a  quasi-delict),  as 
incidents  not  contracts  are  called  quasi-contracts.] — Trait^s,  eta  vol 
L  p.  334,  Marginal  Note, 

Distinction  between  civil  and  criminal,  pp.  160,  298. 

*  Chaque  loi  civile  forme  un  titre  particulier  qui  doit  enfin  aboutir 
a  une  loi  p6nale.' 

[That  is,  if  the  obligation  to  repair  a  civil  injury  be  considered 
as  a  punishment.] — Traits,  vol.  L  p.  161,  Marginal  Note. 

The  next  folio  is  headed, 

'Remarks  upon  Mr.  Bentham's  Ideas  of  Method;'  but  the  rest  is  a 
blank.  The  nature  of  some  of  the  intended  *  Remarks '  may  be  gathered 
from  the  foregoing  hints  ;  and  from  the  marginal  notes  extracted  from  the 
•  Traits.'— S.  A. 


(7.) 
Method  of  Falch 


In  Falck,  civil  injuries  are  mixed  up,  as  in  the  Institutes,  with 
contracts  and  quasi-contracts :  and  (as  also  in  the  Institutes)  none 
but  violations  of  jura  in  re  are  directly  described :  violations  of  con- 
tract and  quasi-contract  being  either  left  to  he  deduced  from  the 
description  of  the  contract  and  quasi-contract  itself,  or  being  mixed 
up  with  actions :  i,e.  civil  procedure. 

The  Bights  and  Obligations  arising  out  of  civil  injuries  are  either 
annexed  to  the  description  of  the  violations,  or  are  confounded 
with  procedure. 

Crimes,  the  obligations  arising  out  of  them,  and  criminal  pro- 
cedure, are  blended  together ;  though  civil  procedure  is  professedly 
treated  apart  from  civil  injuries  and  the  rights  which  they  beget. 

Criminal  Law  is  placed  on  the  same  line  with,  and  opposed  to. 
Civil  Law ;  which  is  absurd  for  many  reasons.  First,  to  oppose  (t.e. 
not  merely  to  distinguish  from,  but  to  co-ordinate  with)  a  peculiar 
species  of  violations,  etc.  of  primary  rights,  to  those  primary  rights 
and  to  other  violations  of  them,  etc.  is  absurd :  Primary  Bights  and 
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Obligations  being  opposed,  not  to  a  sptdu  of  violations  and  sanctions,       Lect. 
but  to  the  tpAofo  of  them.  XLllI^ 

Secondly,  Civil  Procedure,  being  by  him  separated  from  primary  ' 

rights  and  civil  injuries,  etc.  is  thus  left  out  of  the  division  into  Civil 
and  Criminal.  And  to  make  it  a  co-ordinate  class  with  them  seems 
to  be  absord. 

See  '  Public  and  Special  Law.' 

See  Falck,  JwnsL  Encyd.  £inleitung,  §  21. 


[The  following  is  the  passage  referred  to  in  Falck 

'Mit  Biicksicht  auf  die  angegebenen  Hauptgesichtspunkte  werden 
sich  folgende  Theile  ergeben : 

'  1.  Das  Privatrecht  mit  den  Unterabtheilungen  in  (a)  das  biir- 
gerliche  Recht^  (6)  das  Kirchenrecht,  (c)  das  Polizeirecht,  (d)  das 
Criminalrecht,  und  das  Prozessrecht. 

'  2.  Das  offentliche  Recht,  zu  welchem,  gehoren :  (a)  das  Staats- 
recht,  (5)  das  Regierungsrecht,  (c)  das  Finanz-  und  Cameralrecht,  und 
(d)  das  Yolkerrecht.' 

In  the  margin  of  the  same  page  are  the  following  remarks : — 

Law  (or  the  Science  of  Law — Jurisprudence)  cannot  be  expounded 
without  dividing  it  into  parts. 

The  division  most  in  use  is  founded  upon  an  enumeration  of  the 
several  sorts  of  Bights :  but,  inasmuch  as  right  correlates  with  obliga- 
tion, an  enumeration  of  the  several  sorts  of  Obligations  would  be  just 
as  good  a  basis  for  a  division. 

Both  Sight  and  Obligation  (t.e.  legal  right  and  obligation)  being 
creatures  of  Law,  the  notion  of  Law  (or  of  a  politically  sanctioned 
Rule)  ought  to  be  placed  in  front  (or  to  be  made  the  punctum  saliens) 
of  a  division. 

The  bases  are  substantially  the  same.  Whether  you  divide  Law 
as  it  relates  to  different  subjects,  or  Rights  (with  their  obligations) 
as  they  relate  to  those  same  subjects,  your  divisions  will  severally  be 
conversant  about  the  same  sets  of  subjects. 

A  division,  of  which  each  part  should  exclude  the  subject  of  every 
other,  is  not  possible.] 


(8.) 
Method  of  HMgo. 


1.  Opposition  of  Public  and  Private  Law. 

2.  Inclusion  of  International  Law  in  public  law,  and  treating  it 
with  Military  Status, 

3.  Inconsistency  of  treating  Civil  Injuries  and  Rights  ex  delicto 
privaiOy  as  a  portion  of  private  law ;  though  he  puts  Civil  Procedure, 
Crimes,  etc.  under  Public. 
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4.  The  making  FoUzei-Eecht  a  distinct  department  of  a  system, 
into  all  the  departments  of  which  its  matter  enters. 

[The  portion  of  Hugo  referred  to,  is  the  chapter  called  'Theile  des 
Rechts,'  in  the  '  Lehrbuch  der  juristischen  Encyclopedie.'  The  following 
comments  are  copied  from  the  maigin.] 

Sights  of  Action  are  classed  with  Obligations ;  whilst  obligations 
to  suffer  punishment  (which  are  not  more  sanctionative  than  the 
former)  are  referred  (together  with  crimes  and  criminal  procedure) 
to  Public  Law.  Civil  procedure  is  completely  separated  from  the 
Bights  of  Action  and  the  matter  for  exception,  upon  which  it  is  built 
Civil  injuries  are  not  considered  directly.  Sanctionative  Civil  Bights, 
which  are  exercised  extrajudicially,  are  forgotten.  Confusion  of 
Crimes,  and  their  consequent  obligations,  are  classed  with  Criminal 
Procedure. 

All  the  other  departments  into  which  Law  may  be  distributed, 
are  but  collections  of  fragments  detached  from  the  two  essential  ones ; 
viz.  Lay  of  Things  or  General  Law,  and  Law  of  Persons  or  Particular 
Law. 

Law  which  is  conversant  with  persons  as  not  arranged  under 
classes ;  Law  which  is  conversant  with  persons  as  arranged  under 
classes,  or,  in  other  words,  as  invested  with  siahis  or  conditions. 
The  former  is  analagous  to  the  supreme  genus :  the  latter,  to  the 
genera  and  species  which  are  contained  in  the  supreme  genus.  Only 
analagous;  because  the  Rights,  etc.  which  ai*e  the  subject  of  the 
former,  are  not  all  of  them  common  to  all  classes.  It  is,  however, 
analogous,  inasmuch  as  the  consideration  of  it  is  necessarily  implied 
in  the  consideration  of  every  status. 


Lect. 
XLIV 


Jus  Puhli-' 
€um:  Two 
senses. 


Narrower 
sense. 
The  law  of 
political 
conditions. 


LECTUKE   XLIV. 

LAW,  PUBLIC  AND  PRIVATE. 

Having  discussed  the  distinction  between  Law  of  Things  and 
Law  of  Persons,  I  proceed  to  the  connected  distinction  between 
Public  Law  and  Private  Law. 

The  term  'public  law*  has  two  principal  significations:  one 
of  which  significations  is  large  and  vague ;  the  other,  strict  and 
definite. 

Taken  with  its  strict  and  definite  signification  (to  which  I 
will  advert  in  the  first  instance),  the  term  public  law  is  confined 
to  that  portion  of  law  which  is  concerned  with  political  condi- 
tions :  that  is  to  say,  with  the  powers  rights  duties  capacities 
and  incapacities,  which  are  peculiar  to  political  superiors,  supreme 
and  subordinate. 
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'   Taken  with  its  strict  and  definite  meaning,  public  law  ought      Leot. 
not  (I  think)  to  be  opposed  to  all  the  rest  of  the  law,  but  ought    ^   •       > 
to  be  inserted  in  the  Law  of  Persons,  as  one  of  the  limbs  or 
members  of  that  supplemental  department. 

But  before  I  proceed  to  the  plojce  which  public  law  (as  thus 
understood)  ought  to  occupy  in  an  arrangement  of  a  corpiLs  juris, 
I  will  touch  briefly  on  two  difficulties,  which,  it  appears  to  me, 
are  the  only  difficulties  that  the  subject  really  presents. 

I  have  said  that  public  law  (in  its  strict  and  definite  sig-  An  ac- 
nification)  is  confined  to  that  portion  of  law  which  is  concerned  ^^^^^^ 
with  political  conditions :  that  is  to  say,  with  the  powers,  rights,  m  this 
duties,  capacities  and  incapacities,  which  are  peculiar  to  political  ^^rfae** 
superiors,  supreme  and  subordinate.  aome  of 

Now,  so  far  as  public  law  relates  to  the  Sovereign,  it  is  clear  of  positive 
that  much  of  it  is  not  law,  but  is  merely  positive  morality,  or  morality, 
ethical  maxilns.  As  against  the  monarch  properly  so  called,  or 
as  against  the  sovereign  body  in  its  collective  and  sovereign 
capacity,  the  so-called  laws  which  determine  the  constitution  of 
the  State,  or  which  determine  the  ends  or  modes  to  and  in  which 
the  sovereign  powers  shall  be  exercised,  are  not  properly  positive 
laws,  but  are  laws  set  by  general  opinion,  or  merely  ethical 
maxims  which  the  Sovereign  spontaneously  observes. 

In  strictness,  therefore,  much  of  the  public  law  which  relates 
to  the  Sovereign  or  State,  is  not  matter  for  any  portion  of  the 
corpus  jv/ris :  understanding  by  the  corpus  juris  the  system  or 
collective  whole  of  the  positive  laws  which  obtain  in  any  society, 
political  and  independent. 

And,  for  the  same  reason,  it  particularly  is  not  matter  for 
the  Law  of  Persons  or  Status,  For  a  status  or  condition,  pro- 
perly so  called,  consists  of  legal  rights  and  duties,  and  of  capaci- 
ties and  incapacities  to  take  and  incur  them.  And,  consequently, 
a  sovereign  government  of  one,  or  a  sovereign  government  of  a 
number  in  its  collective  and  sovereign  capacity,  is  not  invested 
with  a  sta^tus  (in  the  proper  acceptation  of  the  term) :  or  it  is 
not  invested  with  a  status  (in  the  proper  acceptation  of  the  term) 
derived  from  the  positive  law  of  its  own  political  community. 

But  though,  in  logical  rigour,  much  of  the  so-called  law 
which  relates  to  the  Sovereign,  ought  to  be  banished  from  the 
corpus  juris,  it  ought  to  be  inserted  in  the  corpus  juris  for  reasons 
of  convenience  which  are  paramount  to  logical  symmetry.  For 
though,  in  strictness,  it  belongs  to  positive  moitdity  or  to  ethics, 
a  knowledge  of  it  is  absolutely  necessary  in  order  to  a  knowledge 
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Lect.  of  the  positive  law  with  which  the  corpus  juris  is  properly 
concerned. 

The  case  which  I  am  now  considering  is  one  of  the  numerous 
cases  wherein  law  and  morality  are  so  intimately  and  indissolubly 
allied,  that,  though  they  are  of  distinct  natures  and  ought  to  be 
carefully  distinguished,  it  is  necessaiy  nevertheless  to  consider 
them  in  conjunction.  A  description,  therefore,  of  the  law  which 
regards  the  constitution  of  the  State,  and  which  determines  the 
ends  or  modes  to  and  in  which  the  Sovereign  exercises  the 
sovereign  powers,  is  an  essential  part  of  a  complete  corpus  juris^ 
although,  properly  speaking,  that  so-called  law  is  not  positive 
law. 

The  law  of  England,  for  example,  cannot  be  understood, 
without  a  knowledge  of  the  constitution  of  Parliament,  and  of 
the  various  rules  by  which  that  sovereign  body  conducts  the 
business  of  legislation :  although  it  is  manifest  that  much  of  the 
law  which  determines  the  constitution  of  the  Parliament,  and 
many  of  the  rules  which  Parliament  follows  in  legislating,  are 
either  mere  law  imposed  by  the  opinion  of  the  community,  or 
merely  ethical  maxims  which  the  body  spontaneously  observes. 

So  much,  therefore,  of  the  law,  regarding  the  Sovereign,  as 
is  necessary  to  a  due  understanding  of  the  corpus  juris,  ought  to 
be  inserted  in  the  corpus  juris,  although  it  comes  not  within  the 
predicament  o{  positive  law.  And,  since  the  law  regarding  the 
Sovereign  ought  to  be  inserted  in  the  Law  of  Persons,  we  may 
say*  hy  way  of  analogy,  that  the  Sovereign  has  a  stcUtis  or  con- 
dition ;  although  a  status,  properly  so  called,  is  composed  of  legal 
rights  and  legal  duties,  or  of  capacities  or  incapacities  to  take  or 
incur  legal  rights  and  duties. 

And  here  I  will  remark,  that  public  law  (in  its  strict  and 
definite  meaning)  is  not  unfrequently  divided  into  two  portions : 
constitutional  law,  and  administrative  law :  (Staats-Becht  or 
ConstUutionS'Recht,  and  Begierungs-Beckt).  The  first  comprises 
the  law  which  determines  the  constitution  of  the  sovereign 
government :  The  second  comprises  the  law  which  relates  to  the 
exercise  of  the  sovereign  powers,  either  by  the  Sovereign  or  by 
political  subordinates. 

This  division  of  public  law  does  not  tally  with  the  division 
of  it  into  law  which  regards  the  status  of  the  Sovereign,  and 
law  which  regards  the  rights  and  duties  of  political  subordinates. 
The  latter,  indeed,  is  probably  comprised  under  administrative 
law,  but  the  former  does  not  coincide  with  constitutional  law : 
a  considerable  portion  of  it  likewise  falls  under  administrative 
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law.     A  great  portion  of  our  parliamentary  law  relates  to  the      Lbot. 
constitution  of  the  supreme  body,  but  much  of  it  only  consists    v     ^     ^ 
of  rules  observed  by  the  body  itself  in  conducting  the  business 
of  legislation  and  of  supreme  government,  which  is  properly 
administrative  law. 

The  second  of  the  two  difficulties  to  which  I  have  adverted.  Difficulty 
is  the  difficulty  of  drawing  the  line  of  demarcation,  by  which  l^^^^" 
the  conditions  of  private  persons  are  severed  from  the  conditions  P°J^*^ 
of  political  subordinates.     The  powers  of  master,  father  or  guar-  vate  In- 
dian subserve,  in  many  respects,  the  very  purposes  for  which  ditions. 
powers  are  conferred  on  judges. 

This  difficulty  I  have  stated  in  my  Outline  (p.  71,  voL  i 
arUe)  in  the  following  words : —  . 

*  It  is  somewhat  difficult  to  describe  the  boundary  by  which 
the  conditions  of  political  subordinates  are  severed  from  the 
conditions  of  private  persons.  The  rights  and  duties  of  political 
subordinates,  and  the  rights  and  duties  of  private  persons,  are 
creatures  of  a  conmion  author :  namely,  the  Sovereign  or  State. 
And  if  we  examine  the  purposes  for  which  their  rights  and 
duties  are  conferred  and  imposed  by  the  Sovereign,  we  shall  find 
that  the  purposes  of  the  rights  and  duties  which  the  Sovereign 
confers  and  imposes  on  private  persons,  often  coincide  with  the 
purposes  of  those  which  the  Sovereign  confers  and  imposes  on 
subordinate  political  superiors.  Accordingly,  the  conditions  of 
parent  and  guardian  (with  the  answering  conditions  of  child  and 
ward)  are  not  unfrequently  treated  by  writers  on  jurisprudence, 
as  portions  of  public  law.  For  example :  The  patria^potestas 
and  the  tiUda  of  the  Soman  Law,  are  treated  thus,  in  his  mas- 
terly System  des  Pandekten-BeclUs,  by  Thibaut  of  Heidelberg: 
who,  for  penetrating  acuteness,  rectitude  of  judgment,  depth  of 
learning,  and  vigour  and  elegance  of  exposition,  may  be  placed 
by  the  side  of  Savigny,  at  the  head  of  all  living  Civilians.' 

The  powers  residing  in  a  master  over  his  slave,  in  a  father 
over  lus  child,  and  in  a  guardian  over  his  ward,  subserve  the 
same  general  purposes  as  the  powers  of  judges  and  other  ministers 
of  justice,  because  they  are  designed,  amongst  other  purposes, 
for  the  prevention  of  crime.  The  powers  of  punishment  which 
the  Boman  law  originally  entrusted  to  the  paterfamilias  were  so 
extensive,  that  this  accounts  for  the  very  small  space  occupied 
by  criminal  law  in  the  early  Boman  law.     The  place  of  criminal 
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Leot.  law  was  mostly  supplied  by  the  powers  vested  in  those  private 
.  V    persons,  who  being  the  proprietary  and  respectable  clajss,  were 

little  tempted  to  commit  crimes,  while  the  remainder  of  the 
community  were  subject  to  these  powers  residing  in  them,  and 
were  thereby  prevented  from  committing  crimes ;  or,  if  they  did 
commit  crimes,  were  punished  by  those  in  whose  potestas  they 
were,  at  the  discretion  of  those  persons. 

I  cannot  see  how  any  precise  line  of  demarcation  between 
political  and  private  conditions  can  possibly  be  drawn,  unless  it 
be  this :  that  when  the  condition  is  private,  the  powers  vested 
in  the  person  who  bears  it  more  peculiarly  regard  persons  deter- 
mined specifically ;  when  public,  those  powers  more  peculiarly 
regard  the  public  considered  indeterminately.  For  example,  the 
powers  of  the  master  over  his  slaves,  of  the  father  over  his 
children,  or  of  the  guardian  over  his  ward,  regard  peculiarly  the 
slaves  of  that  master,  the  children  of  that  father,  or  the  ward  of 
that  guardian,  all  of  whom  are  persons  determined  specifically. 
Whereas  the  powets  vested  in  a  judge,  oy  other  officer  of  justice, 
are  not  given  with  reference  to  this  or  that  determinate  individual 
or  individuals,  but  generally  to  the  whole  community. 

This,  however,  is  so  extremely  vague,  that  difierent  persons 
might  refer  the  same  condition;  some  to  political,  others  to 
private  conditions.  Accordingly,  such  is  the  case.  The  patria 
potestas  and  the  tvitla  of  the  Bomans  are  placed  by  Thibaut  and 
other  German  writers  under  the  head  of  public  law,  while  by 
others,  of  equal  eminence,  they  are  placed  in  private  law.  I 
am  not  aware,  however,  that  this  is  of  very  great  importance. 
Most  of  the  so-called  public  conditions  evidently  regard  primarily 
the  public  indiscriminately ;  while  most  of  the  private  conditions, 
manifestly  primarily  regard  specifically  determined  persons,  and 
would  therefore  be  put  into  that  class  without  hesitation. 

J*^^^^°  ^  Having  touched  on  these  difficulties,  I  now  proceed  to  give 

Wof  my  reasons  for  the  proposition  which  I  laid  down  at  the  outset 

oon£^  of  this  Lecture,  namely,  that  public  law,  in  its  strict  and  definite 

tions,  meaning,  as  the  law  of  political  conditions,  should  not  be  opposed 

bS**^^d  ^  ^1^®  ^^^  ^f  ^^^  ^*^»  ^^^  should  be  inserted  in  the  Law  of 
to  the  rest  Persons,  as   one  member  or  head  of  that  department  of  the 

of  the 

legal  sya-     «>rP^  ^^W- 

tern,  but  Of   the  various   reasons  which  might  be   given    for   this 

form  one     arrangement,  the  following  reason,  I  think,  will  amply  suffice. 
?!S^\h'         In  explaining  the  nature  of  the  distinction  between  Law  of 
Law  of       Things  and  Law  of  Persons  I  said  that  there  are  two  reasons  for 

PeiBons. 
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detaching  the  rights  and  duties  of  certain  classes  from  the  body  Lect. 
of  the  legal  system:  1st.  That  it  is  convenient  to  place  them  ^ 
together  under  separate  heads,  instead  of  leaving  them  dispersed 
throughout  the  whole  extent  of  the  corpus  juris :  2ndly.  That 
they  may  be  detached  from  the  body  of  the  legal  system  without 
breaking  the  coherence  of  the  latter :  nay,  that  the  exposition 
of  the  latter  is  more  compact  and  clear,  in  consequence  of  those 
rights  and  duties  being  detached  from  it,  and  remitted  to  the 
supplement  or  appendix  styled  the  Law  of  Persons. 

Now  both  these  reasons  apply  in  an  eminent  degree  to  the 
powers,  rights,  and  duties  of  political  superiors.  With  the 
exception  of  the  powers  and  duties  of  judges  and  other  ministers 
of  justice  (which  perhaps  it  is  expedient  to  prefix  to  the  general 
law  of  procedure),  there  are  no  classes  of  persons  whose  peculiar 
rights  and  duties  may  be  detached  more  commodiously  from  the 
bulk  of  the  legal  system  than  those  of  public  or  political  persons. 
And,  if  the  powers,  rights,  and  duties  of  political  persons  ought 
to  be  detached  from  the  bulk  of  the  legal  system,  it  is  clear  that 
they  ought  not  to  be  opposed  to  all  the  rest  of  the  system ;  but 
ought  to  form  a  limb  of  the  miscellaneous  and  supplemental 
department  which  is  marked  with  the  common  name  of  the  Law 
of  Persons.  For  the  law  which  regards  specially  the  powers  and 
duties  of  political  persons,  is  not  of  itself  a  complete  whole,  but 
is  indissolubly  connected,  like  the  law  of  any  other  status,  with 
that  more  general  matter  which  is  contained  in  the  Law  of 
Things,  and  also  with  the  law  regarding  other  conditions. 

Take,  for  example,  the  case  of  our  own  King.  It  is  dear 
that  a  knowledge  of  his  peculiar  powers,  rights,  and  exemptions 
presupposes  a  knowledge  of  the  Law  of  Things,  and  also  of  many 
of  the  status  which  are  styled  privata  Without  a  knowledge 
of  the  general  rules  of  property,  his  peculiar  proprietary  rights, 
as  king,  are  not  intelligible.  Without  a  knowledge  of  the  law 
of  descents,  the  peculiarities  of  his  title  to  the  crown  are  not  to 
be  understood.  Without  a  knowledge  of  the  law  of  marriage,  his 
peculiar  relations  to  his  royal  consort  are  not  explicable. 

And  the  same  may  be  said  of  the  powers  and  duties  of  any 
political  person  whatever.  Considered  by  themselves,  they  are 
merely  a  fragment.  Before  they  can  be  fully  understood,  they 
must  be  taken  with  their  various  relations  to  the  rest  of  the 
legal  systeuL 

If,  then,  the  law  of  political  persons  be  opposed  by  the  name 
of  public  law  to  the  rest  of  the  legal  system,  one  of  these  absurd- 
ities inevitably  ensues.     Either  a  bit  of   the  corpus  juris  is 

VOL.  n.  R 
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YT  TV      opposed  to  the  bulk  or  mass :  Or  (to  avoid  that  absurdity)  the 

-     ^     -    rest  of  the  legal  system  must  be  appended  to  public  law ;  and 

public  law,  plus  the  rest  of  the  legal  system,  must  be  opposed 

to  that  rest  of  the  legal  system  from  which  public  law  is  severed. 

There  can  be  no  more  reason  for  opposing  public  law  to  the 
rest  of  the  legal  system,  than  for  opposing  any  department  of 
the  Law  of  Persons  to  the  bulk  of  the  corpus  juris.  What 
should  we  say  to  a  division  of  law  which  opposed  the  law  of 
bankruptcy,  or  the  law  of  marriage,  to  the  Law  ?  And  yet  the 
division  of  law  into  jus  publicum  and  jus  privatum  involves  the 
same  absurdity.  Yor  jus  publicum  is  the  law  of  political  condi- 
tions, and  jvA  privdtum  is  all  the  law,  minus  the  law  of  political 
conditions.  The  opposed  terms  public  and  private  law  tend 
moreover,  in  my  opinion,  to  generate  a  complete  misconception 
of  the  real  ends  and  purposes  of  law.  Every  part  of  the  law 
is  in  a  certain  sense  public,  and  every  part  of  it  is  in  a  certain 
sense  private  also.  Theie  is  scarcely  a  single  provision  of  the 
law  which  does  not  interest  the  public,  and  there  is  not  one 
which  does  not  interest,  singly  and  individually,  the  persons  of 
whom  that  public  is  composed.  Some  parts  indeed  of  the  law, 
as,  for  instance,  the  law  of  political  conditions,  primarily  regard 
perhaps  more  peculiarly  the  public  considered  generally ;  while 
other  portions  regard  primarily  the  single  individuals  of  whom 
the  public  is  composed.  But  this  line  of  demarcation  is  too 
loose  to  justify  the  division ;  which  seems  to  import  that  some 
portions  of  the  law  exclusively  regard  the  pubKc,  and  others 
exclusively  regard  single  individuals. 

Agreeably  to  the  view  which  I  now  have  taken  of  the 
subject,  Sir  Matthew  Hale,  in  his  Analysis  of  the  Law,  and  Sir 
William  Blax^kstone,  following  Sir  M.  Hale,  have  placed  the  law 
of  political  persons  (sovereign  or  subordinate)  in  the  Law  of 
Persons :  instead  of  opposing  it,  as  one  great  half  of  the  law,  to 
the  rest  of  the  legal  system.^^  Blackstone  divides  what  he  calls 
law  regarding  the  relative  rights  of  persons  into  law  regarding 
public  relations,  and  law  regarding  private  relations.  Under 
the  first  of  these  he  places  constitutional  law  and  the  powers, 
rights,  and  duties  of  subordinate  magistrates,  of  the  cleigy,  and 
of  persons  employed  by  land  or  sea  in  the  military  defence  of 
the  State. 

This  placing  the  law  of  political  persons  in  the  Law  of 
Persons  as  one  of  its  limbs  or  members,  instead  of  opposing  it 
to  the  rest  of  the  corpus  juris,  is  nearly  peculiar  to  Hale  and 

"  See  Table  VIII.  post. 
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Blackstone;  and  originated  with  Hale.  Among  continental  Leot. 
jurists,  many  of  whom  I  have  diligently  perused,  I  have  not  v 
met  with  a  single  instance:  though  Falck  of  Gottingen  says 
that  the  Danish  Code,  and  the  systematic  expositions  of  the 
Danish  Code,  follow  this  arrangement.^^  The  German  jurists 
treat  this  arrangement  as  a  great  absurdity,  importing  great 
Verwimmg,  or  confusion  of  ideas,  though  the  direct  contrary 
appears  to  me  to  be  the  truth.  And  the  adoption  of  this  arrange- 
ment by  Sir  Matthew  Hale,  appears  to  me  a  striking  indication 
of  his  originality  and  depth  of  thought,  since  if  he  had  been  a 
mere  copjdst,  he  would  have  adopted  tho  arrangement  which 
was  already  familiar  to  him  in  the  writings  of  the  Civilians. 

From  public  law  with  its  strict  and  definite  meaning,  I  pass  Public  law 
to  public  law  with  its  large  and  vague  signification.  ^dv^^ 

Endeavouring  to  explain  its  import,  as  taken  with  its  large  significa- 
and  vague  signification,  I  will  advert  to  the  distinction  between  nating*^ 
fU8  publicum  et  privatum  as  drawn  by  the  Boman  lawyers :  that  ^th  the 
being  the  model  or  pattern  upon  which  the  modem  distinctions  of  the  term 
into  public  and  private  law  have  all  of  them  been  formed.  ^^^^ 

The  Boman  lawyers  divide  the  corpus  juris  into  two  opposed  lawyers. 
departments : — ^the  one  including  the  law  of  political  conditions,  ^.^^   r 
and  the  law  relating  to  crimes  and   criminal  procedure:  the  thedis- 
other  including  the  rest  of  the  law.     The  first  they  style  jus  ^^^^\j^ 
publicum,  the  second  they  style  jus  privatum,  it 

In  a  former  Lecture "  I  explained  the  origin  of  the  term 
'public  wrongs,'  as  applied  to  crimes.  I  observed  that  they 
acquired  this  name  from  a  mere  accident,  from  the  fact  that 
crimes  were  originally  tried  by  a  body  which  might  be  called 
without  impropriety  the  public,  namely,  the  sovereign  Boman 
People.  The  original  reason  ceased  when  the  jurisdiction  in 
criminal  causes  was  removed  from  the  people,  and  vested  in 
subordinate  judges.  But  the  name  remaining,  it  was  supposed 
afterwards  by  the  Boman  jurists,  that  crimes  were  called  public 
wrongs,  not  because  of  the  tribunal  by  which  they  were  originally 
tried,  but  because  crimes  affected  more  immediately  the  interests 
of  the  whole  community.  I  exposed  this  fallacy  completely  in 
an  earlier  part  of  my  Course.  I  then  shewed  that  what  are 
called  civil  injuries  affect  the  public  interest  as  much  as  crimes, 

^  'In  den  Rechtssystemen  ausland-  Personenrecht  ^offen.     Diese  Verwir- 

ischer  Gelehrten,  z.  B.  der  Danen  and  rang  der  Begmffe  kommt  bei  ana  gar 

Englander,  wird  bisweilen  die  Abhand-  nicht^Tor^' — falck^  p.  48,  §  27  (note), 
long  der  staatarechtlichen  Verschieden-       ^^  See  pp.  404,  501,  vol.  i.  ante, 
heit  onter  den  Menschen  aach  in  der 
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Lect.      and  that  the  distinction  rests  not  upon  any  difference,  in  their 
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consequences  and  effects,  but  upon  the  different  way  in  which 
they  are  pursued.  It  is  expedient  to  leave  the  prosecution  of 
some  offences  to  the  discretion  of  the  injured  parties:  others 
cannot  expediently  be  so  left,  and  the  State  is  obliged  to  take 
the  prosecution  of  them  upon  itself.  The  distinction  is  quite 
arbitrary ;  that  is  a  civil  injury  in  one  system  of  law  which  is 
a  crime  in  another. 

Inasmuch  as  crimes  were,  however,  supposed  to  affect  more 
directly  the  interests  of  the  whole  community,  and  inasmuch  as 
the  law  of  political  status  does  really  regard  it  in  a  more  direct 
manner  than  any  other  portion,  criminal  law  and  the  law  of 
political  conditions  were  placed  by  the  classical  jurists  together, 
and  were  opposed  to  all  the  rest  of  the  corpus  juris}^ 

They  style  criminal  law  and  the  law  of  political  conditions 
jus  ptiblicum :  for,  say  they,  '  ad  statum  rei  Bomanae,  ad  pvhlice 
utilia  spectat' 

They  style  the  opposed  department  of  the  corpus  juris  jtts 
privatum :  for,  say  they,  *  ad  sinffuiorum  utilitatem,  ad  privatum 
utilia  spectat.' 

This  explains  the  order  of  Justinian's  Institutes.  It  is 
merely  a  treatise  upon  private  law.  By  consequence,  criminal 
law,  with  the  law  of  political  status,  is  not  comprised  by  it : 
The  classical  jurists,  from  whose  elementary  works  the  Institutes 
were  copied,  having  thought  that  public  law  was  not  a  fit  subject 
for  an  institutional  or  elementary  treatise.  I  know  not  why : 
for  a  knowledge  of  the  constitution  of  the  state  is  as  necessary 
to  a  knowledge  of  private  law,  as  the  latter  is  to  a  knowledge 
of  the  constitution  of  the  state.  All  the  parts  of  the  corpus 
juris  are  in  truth  so  implicated  with  one  another,  that  they 
cannot  be  separated. 

Blackstone's  Commentaries  are  not  confined  to  private  law, 
but  are  intended  to  serve  as  an  institutional  treatise  on  the 
whole  Law  of  England :  though  he  touches  upon  certain  parts 
(as  upon  equity  and  ecclesiastical  law)  in  a  comparatively  brief 
and  superficial  manner.^^  The  distinction  between  public  and 
private  law  is  rejected  or  suppressed  altogether,  or  nearly 
altogether  by  him.  He  does  not  style  the  law  regarding  political 
conditions  a  branch  of  public  law,  but  places  it  in  the  law  of 
persons.     But,  this  notwithstanding,  there  is  still  a  trace  of  the 

"  Method  of  Roman  Lawyers,  p.  371 ;       "  Method  of  Blackstone,  p.  735,  ante. 
Bentham'8  Method,  p.  741.     See  Table   See  Table  VIII. 
IX.  post. 
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distinction  in  Blackstone's  Commentaries.  He  styles  the  depart-  ^^ct. 
ment  which  relates  to  crimes,  and  to  punishments  and  criminal  >  ^  ■/ 
procedure,  '  Public  Wrongs/  This  is,  I  believe,  the  only  vestige 
of  the  distinction  which  Blackstone  retains.  Hale  returns  none 
at  all :  for,  in  his  analysis,  he  throws  out  criminal  law  alto- 
gether. In  his  Pleas  of  the  Crown,  he  does  not  designate 
crimes  by  the  name  of  public  wrongs,  but  calls  them  much 
more  appropriately,  pleas  of  the  crown,  that  is,  offences  of 
which  the  Crown  or  State  retains  the  prosecution  in  its  own 
hands.  ^^ 

With  reference  to  its  ultimate  purpose,  the  law  of  political 
stattis,  and  criminal  law,  is  not  to  be  distinguished  from  the  so- 
called  private  law.  Each  tends  to  the  security  of  the  public : 
meaning  by  the  public,  the  several  individuals  who  compose  the 
society,  as  considered  collectively  or  without  discrimination. 
Each  tends  to  the  good  of  those  same  individuals  considered 
singly  or  severally.  The  only  difference  is,  that  in  the  one 
case  the  good  of  the  whole  is  considered  more  directly ;  whilst, 
in  the  other,  the  more  immediate  object  is  the  good  of  deter- 
minate individuals. 

Another  reason  against  the  distinction  is  this.  That  the 
matter  of  the  Law  of  Things  is  just  as  much  implicated  with 
public  law  as  with  the  law  of  private  conditions. 

The  logical  error  of  opposing  a  small  bit  of  the  law  to  the 
remainder  of  the  body,  is  not  confined  to  the  distinction  between 
the  law  of  things,  and  the  law  of  persons,  or  between  public 
and  private  law.  Many  writers,  for  example,  detach  criminal 
law  from  the  whole  legal  system,  calling  the  rest  of  the  law 
civiL  Others  detach  ecclesiastical  law,  and  oppose  all  the 
remainder  to  it,  by  the  name  of  civU,  Others  distinguish  the 
law  into  military  and  civil.  The  word  civil  has  about  twelve 
different  meanings ;  it  is  applied  to  all  manner  of  objects,  which 
are  perfectly  disparate.  As  opposed  to  crimincU,  it  means  all 
law  not  criminal  As  opposed  to  ecclesiastical,  it  means  all 
law  not  ecclesiastical :  as  opposed  to  military,  it  means  all  law 
not  military,  and  so  on.  Even  jvs  privatum  is  sometimes  also 
called  jiis  civile. 

Nothing  can  be  more  varying  than  the  views  taken  by  some 
modem  writers  of  the  distinction  between  public  and  private 
law.  Some  include  in  public  law,  besides  the  law  of  political 
conditions,  and  of  crimes  and  criminal  procedure,  the  whole  law 

^^  For  an  examination  of  the  distinc-   drawn  by  the  classical  jurists,  see  Table 
tion  into  public   and  private  law,   as   I.,  Notes  2  and  8,  post. 
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also  of  civil  procedure.  As  the  distinction  between  public  and 
private  law  rests  upon  no  intelligible  basis,  there  is  certainly 
no  reason  why  public  law  should  not  include  this,  or  any  other 
portion  of  the  corpus  juris.  If  these  writers  had  any  particulai* 
reason  for  including  it,  their  reason  probably  was,  that  public 
law  is  administered  by  public  persons,  namely  by  judges,  and 
other  ministers  of  justice,  and  that  the  law  of  dvil  procedure  is 
administered  by  the  same  persons.  But  a  great  deal  of  the  law 
of  civil  procedure  comprises  rights  vested  in  private  persons: 
namely,  rights  vested  in  the  parties  to  the  cause  83  against  the 
judges,  or  in  one  party  against  the  other,  in  consequence  of 
circumstances  arising  in  the  course  of  the  cause.  And,  more- 
over, it  is  manifest  that  the  whole  of  the  law  is  administered  by 
judges ;  not  the  law  of  procedure  only. 

From  the  utter  impossibility  of  finding  a  stable  basis  for 
the  division,  others  exclude  criminal  law.  They  see  that  a 
multitude  of  crimes  affect  individuals  as  directly  as  the  delicts 
which  are  styled  civil. 

But  the  greatest  logical  error  of  all  is  that  committed  by 
many  continental  jurists,  who  include  in  public  law,  not  only 
the  law  of  political  conditions,  of  crimes,  and  of  civil  and 
criminal  procedure,  but  also  irUernational  law;  which  is  not 
positive  law  at  all,  but  a  branch  of  positive  morality.  It  is 
sometimes  expedient  to  include  in  the  corpus  juris  a  part  of 
what  is  really  positive  morality,  because  positive  law  is  not 
intelligible  without  it ;  but  there  is  no  such  reason  for  including 
international  law  considered  as  a  complete  system  of  morals,  or 
any  part  of  it,  except  those  parts  which  have  changed  their 
nature,  and  by  adoption  have  been  changed  from  positive 
morality  to  a  part  of  the  positive  law  obtaining  in  the  particular 
country.  If  not  parts  only,  but  the  whole  of  international  law 
is  to  be  included  in  the  corpus  juris,  there  is  the  same  reason 
for  including  it  in  the  whole  of  the  positive  morality  of  the 
particular  country;  for  on  this,  as  well  as  on  international 
morality,  positive  law  is  in  a  great  measure  founded. 

Every  division  of  law  into  which  this  detestable  word  enters 
must  be  indefinite.  To  shew  the  thickness  of  the  confusion 
which  surrounds  it,  we  may  refer  to  the  impotent  attempt  of 
Burke  in  a  passage  of  his  'Thoughts  on  Scarcity'  to  define 
public  law. 

The  phrase  public  law  htus  at  least  four  or  five  totally 
different  meanings.  1st;  it  has  either  of  the  two  meanings 
above  adverted  to ;  its  strict  or  definite  and  its  large  or  vague 
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sense.  2ndly;  it  sometimes  means  the  law  which  proceeds  ^^7^ 
either  from  the  supreme  legislature,  or  from  subordinate  political  ^^ — ^ 
superiors,  as  distinguished  from  what  have  been  termed  laws  P^^^g 
aiUonamic,  that  is,  laws  set  by  private  persons  in  pursuance  of  law.' 
legal  rights  with  which  they  are  invested.  These  laws  which 
proceed  indirectly  from  the  sovereign  legislature,  through  rights 
with  which  it  has  invested  private  persons,  are  called  private  laws, 
and  all  other  public  laws.  3rdly ;  public  laws  are  sometimes 
opposed  to  laws  creating  privilegia.  Laws  of  this  kind  are 
sometimes  called  jus  singulare,  and  jvs  publicum,  as  opposed  to 
them,  is  called  jus  commune,  I  may  here  observe,  that  if  the 
privUegium  confer  a  right,  or  if  that  right  be  of  the  class  of 
dominia,  or  Jura  in  rem,  that  is,  rights  availing  against  the  world 
at  large,  the  law  creating  the  privUegium  is  so  far  as  much 
pvilicum  or  commune  as  any  other  law,  since  it  imposes  a  duty 
upon  aU  persons  indiscriminately.  4thly ;  under  public  law  are 
sometimes  classed  definite  and  obligatory  modes  of  performing 
certain  transactions.  '  Testamenti  factio  non  privati  sed  publici 
juris  est.'  Sthly :  by  public  laws  are  sometimes  meant  the  laws 
called  prohibitive  or  cAsohUely  binding,  as  opposed  to  the  laws 
called  dispositive  or  provisional.  The  legislator  in  certain 
instances  determines  absolutely  what  shall  be  the  effect  of  a 
given  transaction,  namely,  determining  what  effect  the  trans- 
action shall  have,  if  the  parties  do  not  provide  otherwise.  Now, 
when  the  legislature  determines  absolutely  the  effect  of  a  trans- 
action, the  law  is  called  public :  when  he  leaves  a  certain  latitude 
to  the  parties,  it  is  called  dispositive  or  provisional ;  being  to 
take  effect  only  in  case  no  disposition  is  made  by  the  parties 
themselves.  In  France,  this  is  the  case  with  the  law  of  marriage. 
The  Code  lays  down  two  or  three  different  sets  of  rights  and 
duties,  which  may  be  the  consequences  of  marriage  at  the  option  of 
the  parties ;  only  determining  what  legal  effect  the  marriage  shall 
have  if  the  parties  do  not  contravene  the  disposition  of  Uie  law. 
This  use  of  terms  accounts  for  the  meaning  of  several  principles 
of  law  which  appear  to  have  a  great  sense  in  them,  but  which 
are  merely  identical  propositions.  Jus  publicumi  privatorwm 
pactis  mutari  non  potest :  but  jus  publicum  is  the  law  which 
cannot  be  so  changed;  the  proposition,  therefore,  only  means 
that  law  which  cannot  be  modified  by  private  connections,  can- 
not be  modified  by  private  conventions.  In  like  manner  pacts 
are  divided  into  pacta  qwoc  ad  jus  ^pedant,  and  pacta  guce  ad 
volu/ntatem  spectant.  Another  of  these  saws,  which  is  equally 
insignificant,  is  this :  privata  conventio  juri  publico  niMl  derogat. 
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This  use  of  the  term  jv^s  ptiblicum  is  eminently  absurd.  The 
law  so-called  is  no  more  public  law  than  any  other.  It  is  expe- 
dient in  the  one  case,  for  the  sake  of  the  public,  that  the  effect 
of  a  transaction  should  be  definitively  settled  by  the  legislature ; 
in  the  other  case  it  is  expedient  that  the  effect  should  not  be 
thus  peremptorily  predetermined,  but  that  a  certain  degree  of 
latitude  should  be  allowed  to  the  parties. 

A  similar  logical  error  to  those  which  I  have  pointed  out, 
is  the  separation  from  the  rest  of  the  law  by  the  jurists  of 
France  and  Grermany,  of  special  law,  or  the  law  of  the  conditions 
which  I  call  professumal;  conditions  not  domestic,  or,  in  the 
words  of  Hale,  economical,  but  arising  by  reason  of  carrying  on 
certain  trades  or  professions.  By  the  laws,  and  the  expository 
writers  of  the  Continent,  the  law  of  professional  conditions  is 
not  placed  in  the  law  of  persons  as  a  limb  or  member  of  it,  but 
is  severed  from  the  whole  corpus  juris,  and  opposed  thereto.  The 
most  remarkable  instance  of  this  is  in  the  French  Code.  Only 
so  much  of  the  Law  of  Persons  as  concerns  the  domestic  and 
quasi-domestic  conditions,  is  placed  in  the  civil  code ;  the  law 
of  traders  is  the  subject  of  a  separate  code,  termed  the  Code  de 
Commerce,  which  stands  opposed  to  the  body  of  the  law.  There 
is  also  a  Code  rural,  relating  to  the  conditions  which  have  refer- 
ence to  agricultura  The  other  professional  conditions  are  not 
mentioned  in  any  code  at  all,  but  seem  to  be  left  to  the  old 
chaos  o{  jurisprudence. 

This  is  a  remarkable  instance  of  the  servility  with  which  the 
French  code  was  compiled.  The  traders  and  others  are  subject 
to  peculiar  laws,  and  a  peculiar  procedure,  arose  from  mere 
accident.  A  king  of  France,  I  think  Francis  I.,  was  bribed  by 
the  merchants  of  Marseilles,  to  give  to  merchants  the  privilege 
of  being  ruled  by  a  better  law,  and  a  better  and  cheaper  pro- 
cedure. This  accordingly  was  blindly  adopted  by  the  authors  of 
the  French  code ;  never  considering  whether,  if  the  procedure  of 
their  peculiar  tribunals  be  really  better  than  that  generally  pre- 
vailing in  France,  it  ought  not  to  be  introduced  into  the  ordinary 
courts. 


No  intelli- 
gible basis 
for  the  dis- 
tinction 
between 
public  and 
private  law 
as  co-ordi- 
nate de- 


Public  and  special  law,  or  law  of  political  and  professional 
status,  are  departments  of  the  Law  of  Persons.  Public  Law,  in 
this  (or  any  other  sense)  is  not  distinguishable  from  any  other 
portion  of  internal  law  by  its  final  cause :  viz.  the  good  of  the 
Public.  Public  Law  in  this  sense,  is  adjective,  instrumental  or 
sanctioning :  but  so  is  the  law  of  crimes  and  civil  injuries,  of 


sense. 


Public  and  Private  Law.  757 

rights  ex  delicto,  and  of  procedure :  nay,  so  are  many  portions  of      Lect. 
primary,  or  civil,  rights,  etc.     If,  therefore,  the  distinction  into  > 

private  and  public  law  is  to  be  observed,  tJiese  must  enter  into  Fitments, 
public  law. — If  crimes  and  criminal  procedure  are  to  be  included  public  law 
in  public  law  by  reason  of  their  sanctioning  character,  so  must  j^^^^  ^ 
civil  injuries,  etc.     (See  Notes,  p.  735  e<  seq,)  in  its  nar- 

Public  Law  and  Private  Law  cannot  (in  these  senses)  be  ^^^^^ 
opposed  to  one  another,  or  treated  as  co-ordinate  departments  of 
a  common  whole.  The  Law  of  Things  (and  even  the  law  of 
descents  and  professional  status)  contained  matter  which  political 
status  suppose ;  and  which  are  also  supposed  by  public  law  in 
any  other  sense.^®  The  term  *  public  law '  is  mis-expressive ;  as 
denoting,  not  merely  the  law  of  political  status,  but  either  all  law, 
or  all  law  which  regards  violations  and  sanctioning  rights,  etc. 

The  distinction  between  private  law  and  public  law  (considered 
as  co-ordinate  departments)  rests  upon  no  intelligible  basis,  and 
is  inconvenient  If  it  be  said  that  the  end  of  public  law  is  the 
protection  and  enforcement  of  primary  rights  and  obligations  in 
and  on  individuals,  the  answer  is,  that  that  is  also  the  end  or 
final  cause  of  the  law  of  civil  injuries,  etc.,  and  of  the  law  of 
crimes,  etc.  A  property  or  quality  which  belongs  to  several 
objects  can  be  no  ground  for  distinguishing  some  of  them  from 
the  rest. 

By  '  the  Public '  (where  it  means  anything)  we  mean  all  the 
individuals  who  compose  the  community,  governors  as  well  as 
governed.  In  which  sense  of  the  word  public,  all  Law  is  public  ; 
whether  we  look  to  the  persons  in  whom  rights  and  obligations 
reside,  or  whether  we  look  to  what  is,  or  at  least  ought  to  be, 
the  end  of  law : — that  end  being  the  good  of  aU.  If  it  be  said, 
that  by  'the  public'  is  meant  the  governors,  and  by  private 
persons,  the  governed ;  by  Public  Law,  the  law  which  relates  to 
the  powers,  rights,  and  obligations  of  the  governors  as  such ;  and 
by  Private  Law,  the  rights,  eta  of  the  governed  as  such ;  the 
answer  is  that  the  terms  are  equivocal :  *  public,'  denoting  some- 
thing besides  'relating  to  governors/  Taken  with  its  large 
signMcation,  the  distinction  (if  there  is  one)  which  the  term 
'  public  law '  gives  rise  to  must  be  this : — 

Public  Law  is  that  portion  of  the  law  of  any  country  which 
determines  the  powers,  rights,  and  obligations  of  certain  status : 
viz.  those  of  governors  as  such ;  and,  by  implication,  those  of  the 
governed  as  such. 

Private  Law : — that  which  determines  aU  the  rights,  etc.  of 

'^  Blackstone:  Instances  in  Parliament,  King,' etc  vol.  L  p.  193. 
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Lect.      all  the  other  classes,  exclusive  of  their  rights,  eta  in  regard  to 
V  the  governors. 

There  is  no  reason  for  opposing  the  rights,  etc.  which  grow 
out  of  political  statvs  to  all  others ;  more  than  for  opposing  the 
rights,  eta  which  grow  out  of  any  other  status  to  the  rest  of  the 
law. 

If  it  be  said  that  these  rights,  etc.  are  purely  instrumental ; 
the  answer  is,  so  is  Criminal  Law.  And  if  it  be  said  that 
that  is  also  public,  so  is  the  law  of  civil  injuries ;  nay,  so  are 
many  of  the  primary  rights  which  are  confessedly  private  or 
civil ;  as  e.g,  those  of  trustees — ^those  of  parents,  to  a  consider- 
able extent. 

It  is  not  contended  that  they  ought  not  to  be  separated  ;  but 
it  is  contended  that  they  ought  not  to  be  opposed  to  all  the  rest 

All  relations  of  subject  to  subject  imply  another  relation 
to  the  Sovereign  as  wielding  the  sanction ;  And  in  this  sense 
absolute  obligations  are  relative:  Le,  relative  to  the  power  or 
right  of  punishing,  in  case  of  violation. 

The  great  reason  against  the  division  is  this : — ^That  many 
or  most  of  the  generalia  which  are  contained  in  the  Law  of 
Things  are  just  as  applicable  to  the  ^xiius  of  governors  as  to  any 
of  those  of  the  governed :  e,g.  the  governor  is  proprietor ;  makes 
contracts,  etc.  These  generalia,  therefore,  applying  to  all  status^ 
you  cannot  logically  separate  one  of  these  status  firom  the  rest, 
and  oppose  it  not  only  to  the  rest,  but  also  to  that  generical 
matter  which  is  common  to  it  with  the  rest  Suppose  I  opposed 
animals  and  horses  to  men,  by  reason  of  an  imaginary  superiority 
in  men  to  other  animals. 

The  judicial,  military,  and  other  political  status  stand  in  the 
same  relation  to  primary  rights,  as  sanctioning  rights  and 
obligations ;  i.e.  they  minister  to  the  protection  of  those  primary 
rights.  This  is  a  reason  for  rejecting  the  division  into  jus 
privatum  et  jus  pvhlicum.  For  either  delicts,  rights  ex  delicto, 
and  procedure,  must  be  arranged  with  jus  privatum,  contrary  to 
the  division ;  or  the  division  must  be  preserved,  and  the  con- 
nection between  primary  rights,  etc.  and  sanctions  lost  sight  of, 
in  consequence  of  the  burying  these  last  in  the  rights,  eta  of 
governors.  Again ;  the  primary  rights  of  governors  stand,  with 
the  sanctioned  rights  of  the  governed,  in  a  common  relation  to 
sanctioning  rights  and  obligations.  The  Sovereign  is  not  only 
the  author  of  Law,  but  is  also  protected  in  his  primary  rights 
by  the  sanction  which  emanates  from  himseK.^^ 

i»  See  *  Outline,'  p.  43,  vol.  L  arUe. 
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Again ;  many  of  the  definitions  and  explanations  contained  Lkot- 
in  jus  privatum  are  equally  applicable  to  jus  publicum.  Where  ^ 
then,  with  this  division,  are  they  to  be  placed  ?  Are  they  to 
be  placed  under  juspvhlicum  t  or  repeated  in  both  ?  or  separated 
from  both,  and  treated  under  a  common  head  ?  [E.g.  All  those 
parts  of  procedure  which  are  not  specially  applicable  on  behalf 
of,  or  against  political  persons,  ought  to  be  placed  under  jus 
privatum  (Law  of  Things  and  Law  of  Persons),  and  yet  that 
part  of  them  which  belongs  to  Law  of  Things,  is  as  much  a 
praxognoscendum  to  political  as  to  private  staitis.'] 

Jus  publicum  f  so  far  as  it  has  a  meaning,  denotes  all  those 
rights  and  obligations  (including  institutions)  which  minister  to 
the  protection  of  other  rights.  In  this  sense,  the  law  of  civil 
injuries,  crimes,  etc.  is  a  part  otjus  publicum.  To  sever  there- 
fore jus  publicum  from  jus  privatum  would  lead  to  a  most 
inconvenient  arrangement ;  destructive  of  the  division  into  Law  . 
of  Things  and  Law  of  Persons. 

The  fundamental  distinction  of  Law  of  Things  and  Law  of 
Persons,  is  built  upon  the  conveniency  of  considering  the  genus 
apart  from,  and  before,  the  several  species  contained  under  it. 
By  consequence,  so  much  of  jus  publicum  (whether  it  consists  of 
constitutional,  judicial,  or  any  other  branch  of  administration) 
as  is  necessary  to  the  apprehension  of  the  genus  '  Law  of  Things,' 
should  be  put  into  the  Law  of  Things ;  the  rest  dismissed  to 
the  Law  of  Persons.  The  objection  urged  by  Falck  to  Black- 
stone  in  this  respect  appears  to  me  to  be  unfounded. 

International  law,  so  far  as  adopted,  etc.  is,  in  a  great  measure, 
private  law  (i.e.  it  regards  the  relative  rights  and  obligations  of 
private  persons,  members  of  separate  states);  and  belongs  to  Law 
of  Persons :  Aliens,  seamen,  etc. 

If  private  law  ought  to  be  opposed  to  public^  it  ought  to  precede  ; 
since  that  part  of  it  which  is  called  the  Law  of  Things  contains 
n\nn)xx\eisi&  proicogTioscerida  which  are  equally  applicable  imder 
public  law,  and  which,  therefore,  must  otherwise  be  repeated. 

To  oppose  public  law  to  private,  is  to  oppose  the  law  which 
regards  certain  classes  of  persons  to  all  the  rest  of  the  law :  ix. 
not  only  to  the  law  which  regards  the  rights,  etc.  that  are  par- 
ticular to  all  other  classes,  but  to  the  rights,  etc.  which  regard  all 
(public  persons  included).  Much  of  what  must  be  looked  at 
in  considering  public  law  is,  in  every  system,  included  under 
private  law ;  so  that  here  is  a  division,  of  which  one  of  the 
members  contains  much  that  belongs  to  the  other.  Ecclesiastical 
and  Civil,  Military  and  Civil,  etc.  are  in  the  same  case. 
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Notes. 

The  only  wrongs  which,  with  propriety,  can  be  called  *  public ' 
are  violations  of  such  rights  (if  any  such  there  be)  as  are  vested  in 
the  public  (not  in  the  government /ett  the  public):  Meaning  by  the 
Public,  in  the  first  instance,  a  corporate  or  juridical  person ;  and  by 
the  Public  (in  the  second  instance)  that  aggregate  of  individual  and 
juridical  persons  who  can  only  be  considered  as  a  whole,  by  reason 
of  their  living  under  the  protection  of  the  same  government.  In 
some  of  the  United  States,  Indictments,  etc.  are  drawn  in  the  name 
of  the  People,  Commonwealth,  etc. ;  but  this  is  a  mere  flourish. 

Any  injury  cognisable  by  the  law  of  England  will  be  found  to  be 
an  injury  to  some  person  or  body  of  persons.  Public  nuisances  for 
instance ;  offences  against  hmo^  mores^  etc.,  which  seem  to  be  viola- 
tions of  obligations  to  which  there  are  no  corresponding  rights  in 
any  given  person  or  persons ;  and  which  may  be  called  public  offences, 
by  reason  of  the  injury  being  entirely  contingent,  and  being  liable  to 
fall  upon  any  of  the  whole  heterogeneous  mass  which  is  called  the 
Public.  In  all  other  cases  of  intentional  or  negligent  violation,  there 
is  the  same  contingent  evil,  but  there  is  also  a  past  injury  done  to 
some  assignable  individual,  either  in  his  own  right  or  as  trustee  for 
others. — Marginal  Note  in  Blacksione,  vol.  iii.  chap.  13. 


Jus  publicum. 

1°.  Jus  quod  ad  statum  rei  public£e  spectat. 

2^  Jus  legislatore  [publics]  ]  |  Normisprivatorumvoluntate, 

constitutum  [idque  directe  vel  >  oppositum  <  legibus  consentientibus, 
indirecte].  j  (      constitutis. 

3°.  Jus  commune,  oppositum  singulari. 

,     ,  1     , ,.  ^  >  oppositum  <  dispositivo  sive  proviaonali. 

absolute  obhgans.  ^    rir  ^       i  i 

MS.  Table  in  margin  of  Mufdenbruchy  vol.  i.  p.  70. 
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LECTURE  XLV. 

LAW  OF  THINGS. ITS  MAIN  DIVISIONS. 

I  HAVE  endeavoured  to  suggest  the  purport  and  uses  of  the 
division  into  Law  of  Things  and  Law  of  Persons :  into  General 
Law  and  Special  Law:  into  a  General  Code  and  Particular 
Codes :  or  into  the  Law  considered  generally,  and  those  portions 
of  the  law  which  peculiarly  regard  peculiar  classes  of  persons, 
and  which  it  is  commodious  to  detach  from  the  bulk  of  the 
system,  and  to  consider  (in  appropriate  chapters)  imder  a  dis- 
tinct department. 

I  have  also  endeavoured  to  explain  the  various  meanings 
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which  are  annexed  to  the  expression  jus  pvilicum : — ^to  explain      Lect. 
the  two   disparate  distinctions   between  jtis  pvilicum  and  jtts    ^ 
privatum  ; — to  shew  that  the  distinctions  are  needless  and  per-  i^g  rights, 
plexing ; — and  that  public  law,  taken  with  a  definite  meaning 
(or  as  meaning  the  law  of  political  conditions),  ought  not  to  be 
opposed  to  the  rest  of  the  law,  but  ought  to  be  inserted  in  the 
Law  of  Persons,  as  one  of  its  limbs  or  members. 

I  will  now  endeavour  to  explain  the  main  division,  which, 
.  in  my  opinion,  should  be  given  to  the  Law  of  Things. 

The  leading  division  which  I  would  give  to  the  Law  of 
Things,  I  wiU  first  read  from  my  Outline,  and  will  then  endea- 
vour to  illustrate  by  additional  remarks. 

1.  There  are  facts  or  events  from  which  rights  and  duties  arise, 
which  are  legal  causes  or  antecedents  of  rights  and  duties,  or  of 
which  rights  and  duties  are  legal  effects  or  consequences.  There  are 
also  facts  or  events  which  eictinguish  rights  and  duties,  or  in  which 
rights  and  duties  terminate  or  cease.  The  events  which  are  causes  of 
rights  and  duties  may  be  divided  in  the  following  manner :  namely, 
into  acts,  forbearances,  and  omissions,  which  are  violations  of  rights 
or  duties,  and  events  which  are  not  violations  of  rights  or  duties. 

Acts,  forbearances,  and  omissions,  which  are  violations  of  rights 
or  duties,  are  styled  delicts,  injuries,  or  offences. 

Sights  and  duties  which  are  consequences  of  delicts,  are  sanction- 
ing (or  preventive)  and  remedial  (or  reparative).  In  other  words  the 
ends  or  purposes  for  which  they  are  conferred  and  imposed,  are  two : 
first  to  prevent  violations  of  rights  and  duties  which  are  not  conse- 
quences of  delicts ;  secondly  to  cure  the  evils  or  repair  the  mischiefs 
which  such  violations  engender. 

Bights  and  duties  not  arising  from  delicts,  may  be  distinguished 
from  rights  and  duties  which  are  consequences  of  deUcts,  by  the 
name  of  '  primary '  (or  principal).  Eights  and  duties  arising  from 
delicts,  may  be  distinguished  from  rights  and  duties  which  are  not 
consequences  of  delicts  by  the  name  of  '  sanctioning '  (or '  secondary '). 

My  main  division  of  the  matter  of  the  Law  of  Things,  rests  upon 
the  basis  or  principle  at  which  I  have  now  pointed :  namely,  the  dis- 
tinction of  rights  and  duties  (relative  and  absolute)  into  primary  and 
sanctioning.  Accordingly,  I  distribute  the  matter  of  the  Law  of 
Things,  under  two  capital  departments — 1.  Primary  rights,  with 
p^maT^  relative  duties.  2.  Sanctioning  rights  with  sanctioning  duties 
(relative  and  absolute):  Delicts  or  injuries  (which  are  causes  or 
antecedents  of  sanctioning  rights  and  duties)  included.^^ 

If  I  adopted  the  language  of  Bentham,  and  of  certain  German 
writers,  I  should  style  the  law  of  primary  rights  and  duties, 

*  Outline,  pp.  43,  44,  voL  i.  ante. 
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Lect.      sttbstantive  law ;  and  the  law  of  sanctioning  or  secondary  rights 
.  ^    and  duties,  adjective  or  instntmentcU  law.     In  other  words,  I 

should  divide  the  Law  of  Things,  or  the  bulk  of  the  legal  system, 
into  law  conversant  about  rights  and  duties  which  are  not  means 
or  instruments  for  rendering  others  available ;  and  law  conver- 
sant about  rights  and  duties  which  are  merely  means  or  instru- 
ments for  rendering  others  available  Substantive  law  as  thus 
understood  is  conversant  about  the  rights  and  duties  which  I 
style  primary :  Adjective  law,  about  the  rights  and  duties  which 
I  style  secondary. 

But  it  will  appear,  on  a  moment's  reflection,  that  the  terms 
substantive  and  adjective  law  tend  to  suggest  a  complete  mis- 
conception of  the  nature  of  the  basis  on  which  the  division 
rests. 

All  the  rights  and  duties  which  I  style  sanctioning  or 
secondary,  are  undoubtedly  means  or  instruments  for  making 
the  primjiry  available.  They  arise  out  of  violations  of  primary 
rights,  and  are  mainly  intended  to  prevent  such  violations: 
though  in  the  case  of  the  rights  and  duties  which  arise  out  of 
civU  injuries,  the  secondary  rights  and  duties  also  answer  the 
subordinate  purpose  of  giving  redress  to  the  injured  parties. 

But  though  secondary  rights  and  duties  are  merely  adjective 
or  instrumental,  many  of  the  rights  and  duties  which  I  style 
primary  are  also  of  the  same  character.  Kg. :  The  rights  and 
duties  of  Guardians  are  merely  subservient  to  those  of  the  ward : 
The  guardian  is  clothed  with  rights  and  duties  in  order  that  the 
rights  of  the  ward  may  be  more  effectually  protected,  and  in 
order  that  the  duties  incumbent  on  the  ward  may  be  more 
effectually  fulfilled. 

The  same  may  be  said  of  many  of  the  rights  and  duties  of 
Parents :  of  most  of  the  rights  and  duties  of  subordinate  political 
superiors,  and,  generally,  of  all  rights  which  are  merely  fiduciary, 
or  are  coupled  with  trusts.  These  rights  and  duties  suppose 
the  existence  of  others,  for  the  protection  and  enforcement  of 
which  they  are  conferred  by  the  State. 

In  short,  rights  and  duties  are  of  two  classes : 

1st  Those  which  exist  in  and  per  se :  which  are,  as  it  were, 
the  ends  for  which  law  exists :  or  which  subserve  immediately 
the  ends  or  purposes  of  law.  2ndly.  Those  which  imply  the 
existence  of  other  rights  and  duties,  and  which  are  merely  con- 
ferred for  the  better  protection  and  enforcement  of  those  other 
rights  and  duties  whose  existence  they  so  suppose. 

Though  secondary  rights  and  duties  (or  rights  and  duties 
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arising  out  of  injuries)  are  of  this  instrumental  character,  many  Lect. 
rights  and  duties  which  are  primary  or  principal  (or  which  do 
not  arise  out  of  injuries)  are  also  of  the  same  nature.  The 
division  therefore  of  Law  into  law  regarding  primary  rights  and 
duties,  and  law  regarding  secondary  rights  and  duties,  cannot 
be  referred  to  a  difiference  between  the  purposes  for  which  those 
rights  and  duties  are  respectively  given  by  the  State.  And  I 
object  to  the  names,  *  Substantive  and  Adjective  Law,'  as  tend- 
ing to  suggest  that  such  is  the  basis  of  the  division.  It  appears 
to  me  that  the  division  rests  exclusively  upon  a  difiference 
between  the  events  from  which  the  rights  and  duties  respectively 
arise. 

Those  which  I  call  primary  do  not  arise  from  injuries,  or 
from  violations  of  other  rights  and  duties.  Those  which  I  call 
secondary  or  sanctioning  (I  style  them  sanctioning  because  their 
proper  purpose  is  to  prevent  delicts  or  ofiTences)  arise  from 
violations  of  other  rights  and  duties,  or  from  injuries,  delicts,  or 
ofiTences. 

The  rights  and  duties  which  I  style  secondary,  suppose  that 
the  obedience  to  the  law  is  not  perfect,  and  arise  entirely  from 
that  imperfect  obedience.  If  the  obedience  to  the  law  were 
absolutely  perfect,  primary  rights  and  duties  are  the  only  ones 
which  would  exist ;  or,  at  least  are  the  only  ones  which  would 
ever  be  exercised,  or  which  could  ever  assume  a  practical  form. 
If  the  obedience  to  the  law  were  absolutely  perfect,  it  is  manifest 
that  sanctions  would  be  dormant :  and  that  none  of  the  rights 
and  duties  which  sanction  others,  or  which  are  mainly  intended 
to  protect  others  ifirom  violation,  could  ever  exist  in  fact  or 
practice,  although  they  would  be  ready  to  start  into  existence 
on  the  commission  of  injuries  or  wrongs.  If  the  disposition  to 
obey  the  law  were  perfect,  and  if  the  law  were  perfectly  known 
by  all,  there  would  be  no  injuries  or  violations  of  the  law :  and, 
by  consequence,  all  the  law  relating  to  injuries,  to  the  rights, 
duties,  and  other  consequences  flowing  from  injuries,  and  to 
procedure,  would  lie  dormant. 

We  undoubtedly  can  conceive  a  state  of  society  so  improved 
and  refined  that  the  obedience  to  the  law  would  be  perfect 
And  this  notion  is  what  possibly  led  to  the  speculations  of 
Godwin,  Fichte,  and  others,  about  the  possibility  of  doing  with- 
out a  government  Fichte  said  that  it  was  the  proper  duty  of 
every  Government,  sich  sdbst  erUbehrlich  zu  machen,  to  enable 
itself  to  be  dispensed  witL  But  though  we  may  conceive  a 
state  of  society  thus  highly  cultivated  and  improved,  we  cannot 
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Leot.  look  forward  to  its  being  realised,  though  undoubtedly  a  Govern- 
ment is  good  or  bad  in  the  ratio  in  which  it  approaches  or 
recedes  from  that  ideal  The  speculations  of  these  writers  on 
the  subject  are  not  only  useless,  but  there  is  a  confusion  of  ideas 
in  their  own  supposition.  It  is  possible  to  conceive  society 
without  a  government  proper,  and  without  law  properly  so 
called ;  without  a  commanding  head  and  without  law  which 
properly  commands;  having  merely  a  guiding  and  directing 
head  which  issues  not  properly  imperative  laws,  but  merely 
recommendations;  or,  as  they  have  been  called  by  Civilians, 
laws  of  imperfect  obligation.  But  it  is  impossible  (except  in 
the  first  made  state)  to  conceive  society  without  one  guiding  or 
directing  body;  for  positive  morality,  or  the  principal  of  its 
parts,  namely  the  law  set  by  general  opinion,  is  necessarily  so 
uncertain  that  it  cannot  serve  as  a  complete  guide  of  conduct, 
nor  can  it  be  sufficiently  minute  and  detcdled.  The  speculations, 
therefore,  of  Fichte  and  Godwin,  not  only  sin  in  this  respect, 
that  by  their  exaggeration  they  render  practicable  improvement 
ridiculous,  but  in  that  they  are  founded  on  a  complete  confusion 
of  ideas. 

I  do  not  deny  that  rights  of  the  sort  which  I  have  called 
primary,  may  arise  from  injuries  in  a  remote  and  consequential 
manner ;  as,  for  example,  the  rights  arising  from  a  judgment,  or 
the  lien  of  the  plaintiff  on  the  lands  and  goods  of  the  defendant. 
But  these  rights  do  not  arise  so  much  from  the  injury  itself,  as 
from  a  peculiar  title  or  mode  of  acquisition,  namely  the  judgment 
and  the  institution  of  the  suit  In  order,  however,  to  meet  this 
objection,  I  will  define  primary  rights  and  duties  to  be  those 
which  do  not  arise  from  violations  of  other  rights  or  duties 
directly. 

My  main  division  of  the  Law  of  Things  is,  therefore,  this : 
1st.  Law  regarding  rights  and  duties  which  do  not  arise  from 
injuries  or  wrongs,  or  do  not  arise  from  injuries  or  wrongs 
directly  or  immediately.  2ndly.  Law  regarding  rights  and  duties 
which  arise  directly  and  exclusively  from  injuries  or  wrongs. 
Or,  law  enforced  directly  by  the  Tribunals  or  Courts  of  Justice : 
and  law  which  they  only  enforce  indirectly  or  by  consequence. 
For  it  is  only  by  enforcing  rights  and  duties  which  grow  out  of 
injuries,  that  they  enforce  those  rights  and  duties  which  arise 
from  events  or  titles  of  other  and  different  natures. 

Under  the  department  of  the  law  which  relates  to  secondary 
rights  and  duties  I  include  Procedure,  civU  and  criminal.     For 
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it  is  manifest  that  much  of  procedure  consists  of  rights  and  duties,      Lect. 
and  that  all  of  it  relates  to  the  manner  in  which  secondary  rights    ^     ^     > 
and  duties  are  exercised  or  enforced. 

And  here  Bentham's  arrangement  seems  to  me  to  be  defective, 
as  is  also  that  of  several  German  writers  who  have  adopted  the 
same  views.  In  the  TraiUs  de  Ligislation  Bentham  severs  from 
droit  substantif  or  the  law,  droit  adjectif  or  the  law  of  procedure. 
This,  as  it  appears  to  me,  involves  a  double  logical  error.  For 
in  droit  svhstatUif  he  includes  droit  civil  (as  opposed  to  droit 
pSnal)  and  droit  pdnal ;  including  under  droit  p&ruU,  the  law  re- 
lating to  civil  injuries  and  to  crimes  with  their  punishments, 
together  with  the  rights  and  duties  growing  out  of  those  delicts 
and  of  those  punishments.  But  first,  as  I  have  already  remarked 
of  substantive  law  as  thus  understood,  much  is  adjective  or 
instrumental  For  all  rights  of  action  arising  out  of  civil  injuries 
are  purely  instrumental  or  adjective ;  as  well  as  the  whole  of 
criminal  law  and  the  whole  law  relating  to  punishments.  And 
2ndly,  if  he  calls  the  law  of  procedure  droit  adjectif,  he  ought  to 
extend  that  term  to  the  law  relating  to  the  rights  and  duties 
arising  from  civil  injuries  and  from  crimes  and  punishments. 
The  division  itself,  therefore,  is  illogical,  and  his  limitation  of 
adjective  law  to  the  law  of  procedure  only,  involves  a  second 
logical  error. 

Distinction  between  an  action  considered  as  a  right,  and  an  auction 
considered  as  an  instrument  by  which  the  right  of  action  is 
itself  enforced. 

It  is  said  by  Heineccius,  '  actio  non  est  jvs,  sed  medium  jus  per- 
sequendi.' But  it  is  impossible  to  distinguish  completely  a  right 
of  action  from  the  action  or  procedure  which  enforces  it.  For 
much  of  the  right  of  action  consists  of  rights  to  take  those  very 
steps  by  which  the  end  of  the  action  is  accomplished.  It  is 
perfectly  true,  that  the  scope  or  purpose  of  the  right  of  action  is 
distinct  from  the  procedure  resorted  to  when  the  right  is  enforced. 
Much  of  the  procedure  consists  of  rights  which  avail  against  the 
ministers  of  justice  rather  than  against  the  defendant.  And  the 
parts  of  it  which  consist  of  rights  against  the  defendant  himself, 
are  totally  distinct  from  the  end  which  it  is  the  object  of  the 
process  to  accomplish. 

But  still  it  is  impossible  to  extricate  the  right  of  action  itself 
from  those  subsidiary  rights  by  which  it  is  enforced.  And  it  is 
manifestly  absurd  to  deny  that  the  process  involves  rights,  because 

VOL.  II.  s 
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Lect.      the  rights  which  it  involves  are  instruments  for  the  attainment 

XLV 

of  another  right.  And  this  is  a  reasfon  for  joining  the  law  of 
procedure  to  the  law  of  civil  injuries  and  crimes. 

While  I  am  upon  this  subject,  I  will  observe  that  a  position 
of  mine  in  a  former  part  of  my  course,  that  every  right  of  action 
arises  from  an  injury,  or  violation  of  some  other  rights,  has  been 
objected  to. 

But  it  seems  to  me  that  the  only  cases  in  which  a  right  of 
action  dots  not  presuppose  an  injury,  arise  from  that  anomaly  in 
the  English  Law  which  I  endeavoured  to  explain  in  a  preceding 
Lecture ;  t.6.  cases  in  which  a  right  of  action  is  given,  although 
there  has  been  no  wrong  on  account  of  the  want  of  wrongful 
consciousness  on  the  part  of  the  defendant 

Instance  : — Possession  hmd,  fide :  as  in  cases  of  money  paid 
and  received  under  a  mistake:  or  of  possession  by  purchase 
from  a  stranger  who  had  no  title :  So  long  as  the  unconscious- 
ness lasts,  the  possessor  is  not  guilty  of  a  wrong,  but  lies  under 
a  quasi-contract  to  restore.  So  soon  as  consciousness  arises,  he 
is  guilty  of  a  wrong. 

In  the  case  of  ^n  amicable  pursuit,  it  may  appear  that  there 
is  a  right  of  action  without  a  wrong.  But,  in  these  cases,  the 
question  always  is,  whether  there  be  in  truth  a  wrong  or  not? 
A  question  arising  from  the  uncertainty  of  the  law,  or  from 
some  uncertainty  as  to  the  fact 

What  I  affirm  is,  that  every  right  of  action  arises  from  a 
wrong.  I  do  not  affirm  that  an  action  may  not  be  wrongfully 
brought,  or  may  not  be  brought  in  a  case  where  there  has  been 
no  wrong.  So  long  as  law  and  fact  shall  continue  uncertain, 
questions  will  frequently  arise  as  to  whether  a  wrong  has  been 
really  committed  or  not  To  determine  this  very  question  is 
manifestly  the  purpose  of  the  process  which  is  styled  pleading : 
i.e.  of  every  step  in  the  process  which  succeeds  the  plaintiff's 
demand. 

No  Court  of  Justice  {cuiing  as  stick)  would  decide  on  a 
question  of  law  or  fact  without  a  suggestion,  on  the  part  of  the 
plaintiff,  of  a  wrong,  actual  or  impending.  The  Courts  would 
not  decide  a  purely  speculative  case,  or  advise  the  parties  as  to 
their  future  transactions;  or  if  they  did,  they  would  not  be 
acting  as  courts  of  justice.  In  exercising  voluntary  jurisdiction, 
they  are  rather  lending  solemnities  to  certain  contracts.  They 
are  rather  acting  as  registration  offices  than  as  courts  of  justice. 
What  is  called  voluntary,  and  what  is  called  contentious  juris- 
diction, are  only  linked  up  together  imder  one  name,  because 
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the  judges,  who,  as  such,  have  to  do  with  the  latter  alone,  some-      Lkct. 
times  combine  with  it  the  former,  as  they  do  various  other 
functions. 

In  most  systems  of  law,  a  vast  number  of  primary  rights 
and  duties  are  not  separated  from  the  secondary:  That  is  to 
say ;  The  primary  right  and  duty  is  not  described  in  a  distinct 
and  substantive  manner;  but  it  is  created  or  imposed  by  a 
declaration  on  the  part  of  the  legislature,  that  such  or  such  an 
act,  or  such  and  such  a  forbearance  or  omission,  shall  amount  to 
an  injury :  And  that  the  party  sustaining  the  injury  shall  have 
such  or  such  a  remedy  against  the  party  injuring;  or  that 
the  party  injuring  shall  be  punished  in  a  certain  manner. 

Nay,  in  some  cases,  the  law  which  confers  or  imposes  the 
primaiy  right  or  duty,  and  which  defines  the  nature  of  the 
injury,  is  contained  by  implication  in  the  law  which  gives  the 
remedy,  or  which  determines  the  punishment.*^ 

And  it  is  perfectly  clear  that  the  law  which  gives  the 
remedy,  or  which  determines  the  punishment,  is  the  only  one 
that  is  absolutely  necessary.  For  the  remedy  or  punishment 
implies  a  foregone  injury,  and  a  foregone  injury  implies  that  a 
primary  right  or  duty  has  been  violated.  And,  further,  the 
primary  right  or  duty  owes  its  existence  as  such  to  the  in- 
junction or  prohibition  of  certain  acts,  and  to  the  remedy  or 
punishment  to  be  applied  in  the  event  of  disobedience. 

The  essential  part  of  every  imperative  law  is  the  imperative 
part  of  it :  t.e.  the  injunction  or  prohibition  of  some  given  act, 
and  the  menace  of  an  evil  in  case  of  non-compliance. 

The  reason  for  describing  the  primary  right  and  duty  apart ; 
for  describing  the  injury  apart ;  and  for  describing  the  remedy 
or  punishment  apart,  is  the  clearness  and  compactness  which 
results  from  the  separation.  The  cause  of  the  greater  compact- 
ness is  that  the  same  remedial  pi*ocess  is  often  applicable,  not 
merely  to  this  particular  right,  but  to  a  great  variety  of  classes 
of  rights ;  and,  therefore,  if  it  be  separated  from  the  rights  to 
which  it  is  applicable,  it  may  be  disposed  of  at  once ;  otherwise 

SI  'Bat  though  a  simply  imperatire  to  which  it  is  appended.' — Bentham, 

law,  and  the  punitory  law  attached  to  Principles,  etc.  p.  829. 
it,  are  so  far  distinct  laws,   that  the       Not  so.    The  two  branches  (impera- 

former  contains  nothing  of  the  latter,  tive  and  punitory)  of  the  law,  corr^iaU. 

and  the  latter,  in  its  direct  tenor,  con-  If  the  imperative  branch  of  the  law  did 

tains  nothing  of  the  former ;   yet  by  not  import  the  sanctioning,  it  would  not 

impliecUion  (and  that  a  necessary  one)  be  iinpenUive,  and  e  eonptrao. — Marginal 

the  punitory  does  involve  and  include  note. 
the  import  of  the  simply  imperative  law 
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Lkot.  it  must  be  frequently  repeated.  But  it  is  perfectly  clear  that 
V  ^  V  the  description  of  any  of  the  separate  elements,  is  not  complete 
without  reference  to  the  rest  I  luivt  no  right,  independently 
of  the  injunction  or  prohibition  which  declares  that  some  given 
act,  forbearance  or  omission,  would  be  a  violation  of  my  right ; 
nor  would  the  act  or  forbeeounce  be  a  violation  of  my  rights 
unless  my  right  and  the  corresponding  duty  were  clothed  with 
a  sanction,  criminal  or  civa 

In  strictness,  my  own  terms,  '  primary  and  secondary  rights 
and  duties,'  do  not  represent  a  logical  distinction.  For  a 
primary  right  or  duty  is  not  of  itself  a  right  or  duty,  without 
the  secondary  right  or  duty  by  which  it  is  sustained;  and 

So  complete  is  the  complication  of  the  one  branch  of  the 
law  with  the  other,  that  some  primary  duties  cannot  be  described 
with  any  approach  to  completeness  in  their  own  part  of  the 
law ;  they  can  only  be  apprehended  by  looking  at  the  description 
of  the  corresponding  injury.  Of  this  the  two  great  classes  of 
fwra  in  rem,  dominium  and  servitus,  are  instances.  Sic  utere 
ttu)  vi  cUienum  non  Icedas:  how  can  this  duty  be  under- 
stood without  first  knowing  the  meaning  of  tuum  and  injury  ? 
There  is  often  to  be  found  no  definition  of  a  particular  right, 
only  an  approximation  to  a  definition,  in  so  far  as  the  acts  and 
forbearances  which  are  violations  of  it  are  declared  to  be  crimes 
or  injuries,  and  described  in  that  portion  of  the  law  which 
relates  to  crimes  and  injuries.  In  Blackstone,  the  right  of 
property  is  nowhere  defined ;  and  in  the  Boman  lawyers,  only  in 
the  most  general  way,  with  no  attempt  to  enumerate  the  par- 
ticular rights  composing  it  and  duties  annexed  to  it 

Examples  of  the  involution  of  primary  rights  and  duties,  in 
the  description  of  the  injuries,  or  of  the  remedies  or  punishments. 

The  rights  which  Blackstone  styles  absolute,  are  by  him 
described  apart  from  the  corresponding  injuries,  and  from  the 
corresponding  remedies  or  punishments.  Not  so  in  the  Insti- 
tutes: There  they  are  described  implicitly,  together  with  the 
corresponding  injuries,  in  the  department  which  relates  to 
obligations  arising  from  delicts.  Owing  to  this,  and  to  his  not 
understanding  the  expression,  '  Law  of  Peisons  or  Conditions,' 
he  has  placed  them  with  the  Bights  of  Feisons.  He  fancied 
that  the  Boman  Lawyers  had  forgotten  them,  and  that  otherwise 
they  would  have  placed  them  there ;  whereas  they  did  not  over- 
look them,  but  placed  them  where  they  should  be,  in  the  Law 
of  Things. 
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Again,  the  duties  which  I  have  called  absolute,  as,  for      ^*ot. 
instance,  the  duties  owed  immediately  to  the  State,  are  scarcely    -     ^     ^ 
ever  described  explicitly,  but  involved  in  the  description  of  the 
acts  or  omissions  which  are  violations  of  them,  or  of  the  pro- 
cedure by  which  these  violations  are  to  be  pursued. 

Another  instance  is  the  Frsetorian  Edict.  As  I  stated  in  a 
former  Lecture,^  the  Prsetor  by  his  Edict  did  not  formally 
declare  that  he  conferred  such  or  such  rights,  or  imposed  such 
or  such  duties.  He  declared  that  in  certain  cases  he  would 
give  certain  actions,  or  would '  give  certain  defences :  the 
description  of  the  action  involving  a  description  of  the  injury, 
and  supposing  a  right  conferred. 

To  shew  how  little  logic  is  to  be  found  in  the  very  best 
attempts  yet  made  to  distribute  the  corpus  juris  into  parts,  I 
will  observe  that  the  description  of  the  injury  and  of  the  remedy 
is  sometimes  annexed  inmiediately  to  the  primaiy  right  or  duty ; 
in  other  cases,  removed  to  a  totally  distinct  department  An 
example  of  this  is  the  order  of  the  Institutes  in  respect  to  rights 
and  duties  which  arise  from  the  infringement  of  rights  ex  con- 
tractu, and  quasi  ex  contractu.  By  ohligationes  ex  delicto,  they 
meant  what  we  mean  by  the  same  phrase  in  English  law,  namely, 
duties  arising  from  violations  of  rights  which  avail  against  the 
world  at  large.  Now  the  authors  of  the  Institutes  oppose  to  these, 
ohligationes  ex  contractu  and  gpiasi  ex  contra^u :  but  rights  and 
duties  arising  from  contracts  and  quasi-contracts  are  rights  and 
duties  existing  for  their  own  sake,  as  the  Germans  express  it : 
they  belong  to  the  class  of  primary  or  principal  rights  and 
duties.  Consequently  there  is  no  place  for  the  obligations 
arising  from  the  breach  of  obligations  ex  contractu  and  qv>a8i  ex 
contractu ;  these  are  consequently  attached  to  the  description  of 
those  obligations  themselves.  By  this  rule,  however,  ohligationes 
ex  delicto  (by  which  the  authors  of  the  Institutes  meant  obliga- 
tions which  arise  from  violations  of  jura  in  rem)  ought,  in  con- 
sistency, to  be  attached  to  that  part  of  the  law  which  is  concerned 
with  dominia  or  jura  in  rem  ;  or,  if  banished  to  a  separate  head, 
obligations  arising  by  offences  against  the  rights  founded  on 
contracts  and  quasi-contracts  ought  to  be  placed  there  along 
with  them.  Such,  for  instance,  are  rights  of  action  arising  from 
a  contract ;  for  it  is  evident  that  there  can  be  no  action  upon  a 
contract  until  it  is  broken. 

Blackstone's  method,  though  in  general  greatly  inferior  to 
that  of  the  Boman  Lawyers,  is  here  superior  to  it.     Under  the 

'^  See  p.  600  ante. 
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I^0T»      head  of  personal  property  he  treats  of  those  obligations  arising 

-  ^     -    from  contracts  and  quasi-contracts  which  are  'primary :  in  his 

third  volume,  when  treating  of  wrongs,  he  adverts  to  those 

obligations  growing  out  of  contracts  or  quasi-contracts  which 

arise  from  breaches  of  those  primary  ones. 


[The  following  Notes  were  found  at  the  end  of  the  foregoing  Lecture. 
They  are  written  on  loose  sheets  of  paper,  without  any  mark  as  to  the  order 
in  which  they  were  to  follow._S.  4.] 

• 

Several  Divisions  of  Law, 

Primary  (or  sanctioned)  Bights  and  Obligations  distinguished  from 
sanctioning : 

Law  has  sometimes  been  divided  into  substantive  law  and 
adjective  or  instrumental  law,  ue.  Law  which  relates  to  Eights  and 
Obligations ;  and  Law  which  relates  to  the  means  of  enforcing  these 
rights  and  obligations. 

Objection :  Many  of  the  rights  and  obligations  which  are  included 
under  substantive  law  are  adjective  or  instrumental;  as,  e,g,  the 
powers  and  rights  of  Governors ;  those  of  Trustees. 

The  rights  and  obligations,  therefore,  which  are  the  matter  of 
substantive  law,  cannot  be  distinguished  universally  from  the  matte^^ 
of  adjective  law,  by  their  immediate  end  or  purpose.  Though  most 
of  them  are  rights  and  obligations  for  the  enforcement  of  which  the 
others  exist,  some  of  them  are  altogether  instrumental.  Though  many 
of  the  rights  of  Governors  are  substantive,  yet  the  rights  which  they 
possess  in  this  capacity  belong  to  them  as  private  persons.  The 
powers  and  rights  which  belong  to  them  as  Governors,  oughi  at  least 
to  belong  to  them,  not  for  their  peculiar  advantage,  but  for  that 
of  all. 

As  these  rights,  independently  of  violation,  cannot  be  classed  with 
those  which  suppose  violation,  it  is  manifest  that  we  must  find  some 
other  basis  for  the  distinction  between  primary  and  sanctioning  than 
this :  viz.  that  the  first  are  the  rights  and  obligations  to  be  secured^ 
the  others  are  merely  securing.  The  distinction  seems  to  be  founded 
upon  the  difference  of  the  incidents  in  which  they  directly  begin. 
The  first  do  not  begin  in  violation,  the  second  do.  I  say  directly: 
becaase  (as  in  judgments)  the  second  may  end  in  a  fact  which  gener- 
ates one  of  the  first. 

With  reference  to  the  final  cause  or  ultimate  purpose  of  law  (be 
it  exactly  what  it  ought  to  be  or  not),  rights  and  obligations  are 
divisible  into  two  sorts :  Those  which  minister  directly  to  that  end, 
and  those  which  are  intended  to  prevent  or  remedy  violations  of  the 
former. 

Or  the  distinction  may  be  expressed  thus; — the  first  are  not 
immediately  enforced  by  the  judicial  power;  the  second  are  those 
which  are  immtdiately  enforced. 


ip 
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The  distinction  seems 'to  be  into  Eights  and  Obligations  which  do      Lsot. 


not  arise  out  of  violations,  and  those  which  do.     Amongst  the  former  >,  ^^^ 
(as,  e.g.  the  powers  of  Courts  of  Justice),  many  are  sanctioning. 
So  that  the  division  into  sanctioned  and  sanctioning  is  not  complete ; 
manj  of  those  which  are  sanctioned  being  also  sanctioning. 

The  division,  therefore  (a  division  which  applies  to  law  of  things 
and  to  law  of  persons  equally),  is  this :  1.  Eights  and  Obligations 
which  do  not  arise  out  of  infractions.  2.  Violations.  3.  Eights, 
etc.  which  do :  i.e.  Primary  (or  original  or  civil)  rights,  etc.  and 
rights,  etc.  ex  delicto. 

Eights  and  obligations  which  it  is  the  evd  of  the  Law  to  secure 
and  to  enforce. — Rights  and  Obligations  which  are  created  for  the 
purpose  of  securing  and  enforcing  the  others. 

This,  from  its  simplicity,  is  specious,  but  will  not  suffice. 

Distinction  between  Eights,  etc.  ex  delicto^  and  the  Procedure  (also 
consisting  in  the  exercise  of  rights)  by  which  they  are  enforced. 

Distinction  between  Civil  and  Criminal.  The  latter  might  (and 
in  fact  to  a  great  extent  does)  contain  the  former :  i.e.  In  the  Code  of 
Eemedies,  the  rights  intended  to  be  protected,  with  the  violations  of 
them,  might  be  (and  in  fact  to  a  great  extent  are)  implicitly  contained. 

This  is  the  case  with  most  rights  established  by  judicial  decision ; 
decisions  being  directly  decisions  upon  secondary  or  sanctioning 
rights:  The  case  also  with  the  Praetorian  edict;  the  Prsetor  only 
giving  actions,  exceptions,  etc. 

This  is  also  the  case  with  almost  all  obligations  correlating  with 
Jura  in  re :  and  with  rights  of  personal  security,  etc. 

Absolute  Obligations  are,  for  the  most  part»  first  announced  under 
the  description  of  the  acts  which  amount  to  violation  of  them. 


Seasons  for  separating  Rights  and  Obligations  ex  delicto  from  the 
rights,  whether  in  re  or  ad  Tem,  out  of  violations  of  which  they  arise. 

If  we  attach  to  the  description  of  each  primary  Eight  and  Obli- 
gation, the  description  of  the  rights  and  obligations  which  grow  out 
of  a  breach  of  it,  we  must  also  attach  to  it  a  description  of  the  acts 
which  are  violations  of  it ;  since  the  conception  of  these  must  pre- 
cede the  conception  of  those.  And,  to  be  consistent,  we  must  also 
tack  to  each  right  and  obligation  ex  delicto  a  description  of  the  pro- 
cess, civil  or  criminal,  by  which  it  is  to  be  enforced.^  Thus  (as  I 
have  already  remarked)  losing  the  advantage  of  the  conciseness  which 
results  from  treating  together  all  such  violations  as  are  susceptible  of 
the  same  description^  though  they  are  violations  of  different  primary 
rights ;  all  such  rights,  etc.  ex  delicto  as  are  susceptible  of  the  same 
description,  though  they  grow  out  of  different  delicts ;  and  all  such 
steps  in  procedure  as  are  susceptible  of  the  same  description,  although 
they  are  applicable  to  the  enforcement  of  different  rights  and  obliga- 

*>  Another  reason  is,  that  many  delicts  are  complex;  i.e.  are  violations  of  several 
distinct  rights. 
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tions  tx  delicto.  The  effect  of  this  morceUemefU  would  be  endless 
repetition.  It  would  be  analogous  to  the  rejection  of  generic  terms. 
But  if  to  every  primary  right  and  obligation  the  violation  of  it^ 
etc.  were  annexed,  the  extent  of  the  right  in  respect  of  services  (so 
far  as  settled)  would  be  given  in  one  and  the  same  place :  i,e,  sup- 
posing that  the  dejmlums  of  Bights  are  implicated  with  the  violations 
of  them. 


Scheme  (in 
general) — 

*  Primary 
Rights,' 

*  Viola- 
tions,* 

*  Rights  ex 
delicto,* 
and  'Pro- 
cedure/ to 
be  sever- 
ally con- 
sidered 
apart 
Reasons 
for — 
Reasons 
against— 
Race  for 
absolute 
ObUga- 
tions. 


Reasons  for  separaiing  Bights  and  Obligations  ex  delicto  from 

Violations,  and  eadt  from  Procedure, 

1st.  Distinctness  of  conception  is  thereby  aided.  2nd.  The  gener- 
alia  of  each  may  thereby  be  detached ;  which  could  not  be  done,  if, 
to  every  particular  violation,  the  right,  etc.  which  it  generates  were 
annexed ;  and  to  this,  the  particular  mode  of  procedure  by  which  it 
is  asserted  and  enforced.  3rd.  As  one  and  the  same  act  may  be 
a  violation  of  any  of  a  number  of  primary  rights  (which  is  a  reason 
for  considering  '  violations '  apart  from  '  primary  rights '),  so  one  and 
the  same  Eight  or  Obligation  ex  delicto,  may  result  from  any  of  a 
number  of  violations ;  and  one  and  the  same  mode  of  procedure  be 
applicable  to  any  of  a  number  of  such  secondary  rights  and  obligations. 
This  last  advantage  seems  to  be  the  second,  stated  in  another  manner. 

All  these  parts  ought  to  be  considered  as  members  of  one  whole, 
and  bear  a  common  name :  whereas  the  plural,  '  Codes,'  would  seem 
to  oppose  them. 

It  would  seem  that  the  definition  of  primary  rights  cannot  be 
made  complete  (not  even  approximately)  without  reference  to  the 
acts  which  are  violations  of  them.  Absolvie  obligations  (as  not  belong- 
ing to  either  ywra  in  re  or  ad  rem)  cannot  be  considered  under  Primary 
Bights,  to  which  they  in  a  certain  sense  belong. 


\Jus  in  re  {with  Us  corresponding  obligation)  is  passive :  i,e,  it  sup- 
poses no  obligation  on  the  part  of  anybody  to  do,  or  suffer  (by  per- 
sonal intervention).  When  violated,  a  right  of  another  sort,  in  the 
injured  party  (or  a  public  officer)  against  a  determinate  individual, 
is  generated. 

The  negative  or  passive  nature  of  these  obligations,  may  account 
for  their  not  being  noticed.  They  are  merely  obligations  to  forbear ; 
and  the  nature  of  them  is  described,  noi  in  conjunction  with  their 
corresponding  rights,  but  under  the  description  of  those  violations  of 
them  (called  delicts  in  the  narrower  sense)  which  generate  obligations 
proper!] 

Not  only  are  the  obligations  which  correspond  with  Jura  in  re 
established  in  this  indirect  manner ;  but  certain  of  the  rights  them- 
selves are  nowhere  described,  except  under  the  head  of  *  delicts,*  or  of 
the  Rights  and  Obligations  which  they  generate. 

These  are  the  rights  which  are  not  preceded  by  a  titvius. 


Division  of  Primary  Rights.  773 


LECTURE  XLVI. 

ON  CERTAIN  DISTINCTIONS  AMONG  THINGS. 

After  distinguishing  primary  or  principal  from  secondaiy  or      Lkot. 
sanctioning  rights  and  duties,  I  next  proceed  to  subdivide  the    v        ^ 


former  division,  or  that  of  primary  rights. 

The  first  great  distinction  among  primary  rights  has  been  Fi«t,great 
very  fully  explained    in  a  preceding  part  of  this    Course.     I  pJJJm^ 
allude  to  the  distinction  between  daminia  and  obli^ationes,  as  they  rights  into 
were  called  by  the  classical  jurists;  between  fura  in  rem  and  ^andi» 
jura  in  personam,  as  they  have  been  styled  by  modem  Civilians,  peratmam. 
Or  rather  between  jura  in  rem,  jura  in  personam,  and  combina- 
tions of  rights  of  the  former  cla^s  with  rights  of  the  latter.     I 
introduce  this  third  class  to  avoid  the  incongruities  into  which 
the  Soman  Lawyers  were  led,  in  the  attempt  to  wrest  all  rights 
or  collections  of  rights  either  into  the  class  of  dominia  or  into 
that  of  dbligaiiones.     Those  collections  of  rights,  for  example, 
which  are  called  universitates  juris,  or  complex  aggregates  of 
rights,  the  Eoman  Lawyers  placed  under  dominia,  or  jura  in  rem ; 
though  it  is  evident  that  they  commonly  include  along  with  rights 
availing  against  the  world  at  large,  other  rights  availing  against 
certain  and  determinate  persons. 

This  seems  not  an  improper  occasion  for  adverting  to  the  A  mistake 
opinion  current  among  the  German  jurists  of  the  present  day  with  0^^ 
respect  to  the  arrangement  of  the  Institutes.  jurists 

According  to  the  Civilians  of  the  l7th  and  18th  centuries,  Jhe^f- 
the  jus  rerum  relates  to  rights  in  personam  as  well  as  to  rights  cation  of 
in  rem.  It  is  the  law  or  doctrine  of  substantive  rights  and  obli- 
gations as  opposed  to  the  law  of  conditions  or  persons,  and  to  the 
law  of  procedure.  But,  according  to  some  later  German  Civilians, 
the  signification  of  jvs  rerum  is  narrower.  It  means  the  law  or 
doctrine  of  dominia,  or  rights  in  rem  ;  of  real  rights :  die  Lekre 
der  dinglichen  Rechten,  They  distinguish  the  Law  of  Things  from 
the  Law  of  Persons,  and  also  from  the  law  of  Obligations  and 
of  Actions;  and  in  this  division  of  the  Corpus  Juris, /wra  in 
personam  belong  to  the  head  Jus  Actionum,  not  to  that  of.  Jus 
Berum.  In  the  same  head  they  would,  if  they  were  consistent, 
include  the  Law  of  Procedure ;  but  they  detach  this^  and  place 
it  as  a  separate  head,  under  the  name  jus  judiciarium  privatum. 

I  wiU  not  trouble  you  with  the  reasons  which  they  give  for 
taking  this  view  of  the  arrangement  of  the  Institut^,  nor  with 
my  reasons  for  thinking  their  opinion  unfounded ;  the  question 
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Lbct.  being  one  which  relates  only  to  the  particular  legal  system,  and 
V  ^  J  has  nothing  to  do  with  the  principles  of  general  jurisprudence. 
I  will  merely  observe,  that  their  opinion  seems  to  me  to  be 
contradicted  by  the  announcement  at  the  beginning  of  the  Second 
Book  of  the  Institutes,  of  the  order  intended  to  be  followed  in 
setting  forth  the  /m5  rerum.  In  this  announcement,  things  are 
divided  into  res  corporales  and  res  incorporales  ;  these  last  being 
rights  and  duties  (and  therefore  including  obligatianes,  or  jura  in 
personam) ;  then  the  work  proceeds  to  treat  of  res  incorporales,  or 
rights  and  duties,  under  the  two  divisions  of  dominia  and  dbliga- 
tiones :  all  this  under  the  head  of  jus  rerum.  I  find  also  that  the 
opinion  of  Savigny  and  of  Thibaut  concurs  with  mine ;  which, 
joined  to  the  reasons  which  have  occurred  to  myself,  gives  me 
great  confidence  in  my  opinion. 

In  the  Prussian  Code,  Sachen-recht,  or  jus  rerum,  has  a 
meaning  still  more  remarkabla  That  Code  divides  the  Corpus 
Juris,  or  that  part  of  it  which  is  called  Privat-recht,  or  jus  pri- 
vatum (according  to  the  erroneous  distinction  which  I  have  before 
adverted  to),  into  two  branches,  Personen-recht  and  Sachen-recht* 
Under  the  first  head,  Personen-recht,  the  law  and  its  expositors 
naturally  treat  of  rights  of  both  classes,  dominia  and  obligationes  ; 
but  by  Sachen-recht,  they  mean  only  the  law  of  dominia,  while 
at  the  same  time  they  treat  of  obligationes  incidentally,  and  as  it 
were  in  the  belly  of  the  opposite  class,  or  that  of  dominia.  This 
is  owing  to  a  mistake  of  the  authors  of  the  Prussian  Code,  which 
I  have  pointed  out  in  my  printed  Tables,  viz.  their  confounding 
tittUus  with  m4)dus  a^cquirendi  ;  and,  supposing  that  a  jus  in  per- 
sonam was  in  all  cases  merely  a  step  to  the  acquisition  of  a  jus 
in  rem,  Now,  though  jus  in  personam  is  often  only  a  step  to 
acquiring  a  jus  in  rem  (as  in  the  case  of  a  right  by  contract  to 
the  payment  of  a  sum  of  money),  in  many  cases  it  is  not  so  (as 
in  the  case  of  a  right  by  contract  to  a  forbearance  from  a  certain 
individual).  In  the  French  Code,  whose  authors  adopted  from 
the  Prussian  Code  this  very  mistake,  obligations  are  described  in 
the  same  incidental  manner. 

Before  I  proceed  to  the  detail  of  primary  rights,  I  shall  make 

a  few  observations  on  things  considered  as  subjects  of  rights.     I 

had  intended  to  make  some  remarks  on  facts  or  events,  considered 

as  modes  of  acquisition,  but  these  I  find  I  shall  have  better 

opportunities  of  introducing,  a  Lecture  or  two  further  on. 

Various  Excluding  from  the  word  things,  rights  and  duties,  which  are 

S^^wwd  oft^^i  called  by  jurists,  things  incorporeal ;  the  word  thing  is 

thing  in       used  by  the  Boman  Lawyers  in  three  distinct  meanings. 
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Taken  with  the  most  extensive  sense,  it  embraces  every      Lkct. 
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object,  positive  or  negative,  which  may  be  the  subject  or  object  v  ^  > 
of  a  right  or  duty.  Taken  with  this  extensive  sense,  it  embraces  the  Roman 
(first)  any  permanent  external  object  which  may  be  the  subject  of 
a  right  or  duty,  and  which  is  not  a  physical  person,  or  a  collection 
of  physical  persons.  2ndly ;  It  embraces  persons  considered  as 
the  mere  subjects  of  rights :  that  is  to  say,  considered  as  the 
subjects  of  rights  residing  in  other  persons,  and  availing  against 
third  persons.  In  this  sense,  a  slave  is  styled  a  thing.  3rdly ; 
It  embraces  acts  and  forbearances  considered  as  the  objects  of 
rights  and  duties :  that  is  to  say,  act-s  which  are  to  be  done  or 
forbearances  which  are  to  be  observed  agreeably  to  rights  or 
duties.  For  example.  If  I  am  bound  by  contract  to  deliver 
goods,  or  to  refrain  from  sending  goods  of  a  sort  to  this  or  that 
market,  the  act  or  forbearance  to  which  I  am  bound  would  be 
styled  ' res*  or  a  ' Thing.' 

In  a  sense  more  circumscribed,  It  excludes  persons,  considered 
as  subjects  of  rights,  and  includes  only  the  following  objects :  1. 
Permanent  external  objects,  not  being  persons,  aud  considered  as 
subjects  of  rights  and  duties :  2.  Acts  and  forbearances  as  subjects 
of  rights  and  duties. 

In  a  sense  which  is  still  narrower,  it  excludes  persons  as 
subjects  of  rights  and  duties,  it  excludes  acts  and  forbearances 
as  objects  of  rights  and  duties,  and  it  merely  embraces  such  per- 
manent external  objects  as  fall  not  within  the  description  of 
persons,  and  are  actual  or  possible  subjects  of  rights  or  duties. 
This  last  is  nearly  the  sense  which  is  attached  to  the  term  'thing' 
in  ordinary  discourse  or  parlance.  When  we  speak  of  a  thing, 
we  usually  mean  an  object  which  is  sensible  and  permanent,  and 
which  is  not  a  person.  We  contradistinguish  it,  on  the  one  hand, 
to  fact  or  event ;  and  we  contradistinguish  it,  on  the  other,  to 
person,  Jwmo,  or  man.  Sometimes,  however,  we  take  it  in  a 
sense  which  is  somewhat  narrower.  When  we  speak  of  a  thing, 
we  mean  a  sensible  permanent  object  which  is  inanimate. 

Sometimes,  again,  we  take  it  in  a  sense  so  extremely  ex- 
tended, that  it  denotes  any  object,  whether  it  be  actual  or  pos- 
sible, real  or  imaginary,  which  may  become  an  object  of  concep- 
tion, or  may  be  made  an  object  of  discourse. 

In  the  language  of  the  English  law,  it  would  not  appear  in  English 
that  the  term  '  thing '  has  any  determinate  import     The  writers  ^^" 
who  pretend  to  define  it,  seem  to  limit  the  term  to  certain  classes 
of  rights,  and  to  things  properly  so  called.     This,  for  instance, 
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LsoT.  is  the  case  with  Blackstone,  in  the  second  chapter  of  his  second 
^  ^  V  book.  But  when  they  come  to  the  detail,  they  seem  to  include 
under  things,  persons  as  the  subjects  of  rights,  and  acts  and 
forbearances  as  their  objects. 

For  example :  A  slave  is  a  chattel,  and  a  chattel  is  a  thing : 
Insomuch  that  a  slave  is  a  thing  as  comprised  in  the  term 
chattel,  although  he  is  excluded  (inconsistently  enough)  from 
the  import  of  the  term  thing  as  explained  in  a  general  manner. 
Again :  Blackstone  in  his  second  chapter  tells  us  that  the  objects 
of  dominion  or  property  are  things:  and  by  things,  he  there 
means  permanent  external  objects,  not  persons.  But  it  appears 
(from  the  rest  of  the  second  book)  that  he  comprises  in  dominion 
or  property  the  whole  class  of  rights  which  may  be  styled  obli- 
gations :  that  is  to  say,  rights  arising  directly  from  contracts 
and  quasi-contracts,  together  with  the  rights  to  redress  which 
arise  from  civil  injuries.  And  as  the  objects  of  obligations  are 
always  acts  or  forbearances,  it  follows  that  he  includes  these  in 
the  import  of  the  term  thing,  although  he  excludes  them  from 
his  formal  definition  of  them. 

In  short,  the  extension  of  the  term  thin^  is  so  extremely 
uncertain,  that  if  it  were  expelled  from  the  lapguage  of  law, 
much  confusion  would  be  avoided.  Where  it  has  a  definite 
meaning,  it  denotes  such  sensible  objects  as  are  subjects  of 
rights  and  duties.  The  immediate  objects  of  rights  and  duties 
are  acts  and  forbearances.  But,  in  some  cases,  these  acts  and 
forbearances  have  themselves  specific  objects  with  reference  to 
which  they  are  to  be  done  or  exercised.  Kg,  Right  to  con- 
veyance or  delivery.  Right  in  a  house  or  field.  Right  in  a 
slave. 

Sensible  objects,  considered  as  the  subjects  of  rights  and 
duties,  might  be  styled  things.  Men,  as  invested  with  rights, 
or  as  bound  to  acts  or  forbearances,  might  be  styled  persons : 
And  the  acts  or  forbearances  which  are  immediately  or  properly 
the  objects  of  rights  or  duties  might  be  distinguished  from  things 
and  persons.  Or  the  objects  about  which  rights  and  duties  are 
conversant  might  be  distinguished  into  persons,  objects  of  rights 
and  duties,  and  subjects  of  rights  and  duties  :  Meaning  by  persons, 
men  as  invested  with  rights,  or  as  bound  to  acts  or  forbearances : 
Meaning  by  the  objects  of  rights  and  duties,  the  acts  to  be  done, 
and  the  forbearances  to  be  observed,  in  pursuance  of  rights  and 
duties :  and  meaning  by  the  svJbjects  of  rights  and  duties,  the 
sensible  and  permanent  objects  which  are  the  objects  of  those 
acts  and  forbearances. 
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Having  made  these  general  remarks  on  the  import  of  the      Leot. 
term  *  thing'  I  will  now  pass  in  review  certain  divisions  of    v     ^     ^ 
things  which  are  made  in  the  Boman  and  English  Law.  Distinc- 

The  distinction  between  things  corporeal  and  things  incor-  among 
poreal  I  have  already  attempted  to  explain.^*  ^^teS^  "^ 

In  the  Boman  Law^  things  corporeal  are  permanent  sensible  iished  ays- 
objects  (whether  things  or  persons)  considered  as  the  subjects  ^|^  ^^ 
of  rights  and  duties ;  and  acts  and  forbearances  considered  as  ^   Corpo- 
their  objects.  real  and 

Things  incorporeal  are  rights  and  duties  themselves.  reS^^ 

The  distinction  is  utterly  useless ;  inasmuch  as  rights  and 
duties,  having  names  of  their  own,  need  not  be  styled  '  incor- 
poreal things.'  And  the  distinction  is  either  imperfect,  or  else 
is  big  with  contradiction.  For  either  forbearances  are.  not 
ranked  with  corporeal  things,  in  which  case  an  object  of  the 
distinction  is  omitted:  or  they  are;  in  which  case  insensible 
objects  are  ranked  with  sensible. 

In  the  English  Law,  the  same  distinction  obtains.  It  is 
however  applied  less  extensively,  and  still  more  inconsistently. 

Corporeal  hereditaments  are  such  sensible  immovable  things 
as  are  the  subjects  of  heritable  rights.  Incorporeal  heredita- 
ments are  certain  heritable  rights  themselves.  The  term 
'Chattels'  is  also  applied  in  the  same  inconsistent  manner. 
Chattels  feed  are  such  rights  or  interests  in  corporeal  and  im- 
movable things  as  devolve  to  executors  or  administrators.  Of 
chattels  personal  some  are  movable  things  in  the  proper  accepta- 
tion of  the  term,  whilst  others  are  rights :  namely,  rights  arising 
directly  from  contracts  or  quasi-contracts,  or  rights  of  action. 
As  applied  in  some  cases,  the  term  chattel  signifies  a  right ;  as 
applied  in  other  cases,  it  signifies  a  thing,  considered  as  the 
subject  of  a  right 

Permanent   sensible  objects    which    are    not    persons,   are  2.  Movable 
divided  into  things  movable  and  things  immovable.  movable. 

Physically,  Movable  things  are  such  as  can  be  moved  from 
the  places  which  they  presently  occupy,  without  an  essential 
change  in  their  actual  natures. 

Physically,  Immovable  things  are  such  as  cannot  be  moved 
from  their  present  places ;  or  cannot  be  moved  from  their 
present  places  without  an  essential  change  in  their  actual 
natures.  A  field  is  an  example  of  the  first.  A  house,  a  grow- 
ing tree,  or  growing  com  is  an  example  of  the  second. 

But  things  which  are  physically  movable  may  be  immovable 

**  See  p.  861,  vol.  i  ante. 
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Leot.      by  institution.     For  example,  an  heirloom,  though  physically 
.  movable,  is  immovable  by  institution.     The  meaning  of  which 

is  merely  this :  that  the  thing,  though  physically  movable,  is 
arbitrarily  annexed  to  an  immovable  thing,  so  as  to  be  con- 
sidered as  a  part  of  it,  and  to  be  comprised  in  its  name. 

Sometimes  the  meaning  is  somewhat  different.  The  movable 
thing  is  made  the  subject  of  rights  which  are  commonly  confined 
to  immovables :  t,g.  Money  directed  to  be  laid  out  in  land,  and 
descending  to  the  heir,  is  impressed  with  the  character  of  land : 
i.e.  descending,  though  not  land,  as  land  itself  descends  according 
to  the  English  law. 

Another  division  of  sensible  permanent  things  is,  into  things 
determined  specifically  or  individually,  and  things  which  are 
merely  determined  by  the   classes  to  which  they  belong:  e.^. 
The  field  called  Blackacre,  or  a  field.     This  or  that  horse,  or  a 
horse.     A  bushel  of  com,  a  yard  of  cloth,  a  pound  of  gold,  a 
given  number  of  guineas ;  or  the  bushel  of  com  contained  in 
such  a  bag,  or  the  yard  of  cloth,  the  pound  of  gold  bearing  such 
a  mark,  or  the  ten  specific  guinecis  now  in  your  purse. 
8.  Rainanr         Things  were  divided  in  Boman  law  into  Tt&  mancipi  and  res 
cijnand      ^^^  mandpi.     This  distinction  turns  on  forms  of  conveyance. 
mancipi.     Res  vuincipi  were  things  which  could  only  be  aliened  by  a  cer- 
tain mode  of  conveyanca     If  they  were  not  conveyed  by  the 
prescribed  form,  the  party  could  only  acquire  them  by  usiu^pion, 
working  on  his  actual  possession.     The  mere  conveyance  im- 
parted no  interest  to  him. 
4.  Things  Things  are  either  determined  specifically  or  individually,  or 

mined  they  are  merely  determined  by  the  kinds  to  which  they  belong. 
<p«<ga%  You  may  be  bound  to  convey  to  me  the  field  called  Blackacre, 
deter.  or  a  field ;  the  particular  horse  in  your  stable,  or  a  horse  of  a 
w^'  certain  description ;  a  bushel  of  com ;  a  yard  of  cloth ;  a  pound 
kind.  of  gold ;  a  given  number  of  guineas ;  or  the  bushel  of  com  in 

such  a  bag ;  the  yard  of  cloth ;  a  pound  of  gold  bearing  such  a 
mark ;  the  ten  guineajs  in  your  purse. 

In  the  language  of  the  Boman  Lawyers,  a  thing  individually 
determined  is  styled  '  species.*  A  thing  which  is  merely  deter- 
mined by  the  class  to  which  it  belongs,  is  styled  *  genus.^ 
Sometimes,  genus  signifies  the  class  of  things,  and  the  inde- 
terminate individual  belonging  to  the  determined  class  is  styled 
'  quantUa^ :'  though  the  term  quantitas  is  usually  limited  to  such 
indeterminate  things  of  determinate  classes  as  mensurdt  nuniero, 
vel  pondere  constant :  As,  to  a  bushel  of  com,  a  pound  of  gold, 
and  so  on.     The  thing  is  determined  by  mensuration  as  well 
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as  by  kind,  although  it  is  not  detennined  specifically  or  indi-  Lbot. 

•J       n  XliVl 

vidually.  ^ 


The  terms  species  and  genus,  in  the  language  of  jurisprudence, 
have  therefore  a  meaning  different  from  that  which  they  bear 
in  the  language  of  logicians.  In  the  language  of  logicians,  a 
gentis  is  a  larger  class,  and  a  species  is  a  narrower  class  contained 
by  the  genm.  As  animals  are  a  gentis,  men  are  a  species  of 
aliimals. 

In  the  language  of  jurisprudence,  genus  denotes  a  dass 
(whether  it  be  a  genus  or  species  in  the  language  of  logicians), 
or  it  denotes  an  individual  or  portion  not  specifically  deter- 
mined, belonging  to  a  determined  class.  Hence  the  expression, 
*  specific  legacy,  specific,  performance.'  In  the  language  of 
logicians,  it  would  signify  something  totaUy  different.  A 
specific  legacy  would  be  a  gift  of  an  indeterminate  something 
belonging  to  a  determinate  class. 

Again,  specific  performance  would  mean  something  totally 
different  from  what  it  actually  denotes.  It  would  not  mean  a 
performance  of  an  obligation  in  the  very  terms  of  it ;  for  in- 
stance, by  conveying  that  specifically  determined  house;  but 
would  be  equally  applicable  if  I  merely  conveyed  a  house,  or 
something  standing  in  lieu  of  one.  I  therefore  conceive  that 
this  use  of  the  word  specific  corresponds  to  the  term  species  of 
the  Boman  jurists,  with  whom  species  always  meant  an  individual. 

Allied  to  the  distinction  between  species  and  genus,  or  species  5.  Fon- 
and  guantitas,  is  the  distinction  of  things  into  fungible  and  not  ^^^^.^ 
fungible.  gible. 

Where  a  thing  which  is  the  subject  of  an  obligation  (ie. 
which  one  man  is  bound  or  obliged  to  deliver  to  another)  must 
be  delivered  in  specie,  the  thing  is  not  fungible :  Le,  that  very 
individual  thing,  and  not  another  thing  of  the  same  or  another 
class,  in  lieu  of  it,  must  be  delivered. 

Where  the  subject  of  the  obligation  is  a  thing  of  a  given 
class,  the  thing  is  said  to  be  fungible :  i.e,  the  delivery  of  any 
object  which  answers  to  the  generic  description  will  satisfy  the 
terms  of  the  obligation.  '  In  genere  suo  functionem  recipiunt :' 
Meaning  that  the  obligation  is  performed  by  the  delivery  of  genus 
or  guarUUas.  '  Una  fungitur  vice  alterius.'  In  the  language  of 
the  German  jurists,  fungible  things  are  styled  *  vertretbar  * — re- 
presentable.  This  expression  is  perhaps  better  than  the  other. 
A  fungible  or  representable  thing  is  a  thing  whose  place,  lieu,  or 
room,  may  be  supplied  by  a  thing  of  the  same  kind,  or  even  by 
a  thing  not  of  the  same  kind,  as  money  in  the  form  of  damages. 
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}^f^\  Things  are  fungible  or  not  fungible,  not  in  their  own  nature, 

V  y  X  but  with  reference  to  the  terms  of  the  given  obligation.  Other- 
wise, any  thing  of  any  class  may  be  either  fungible  or  not  A 
man  may  devise  a  farm,  or  a  house,  though  it  is  not  likely  he 
would  do  so,  and  though  the  bequest  would  probably  be  void  by 
reason  of  uncertainty.  But,  in  the  writings  of  the  Soman 
Lawyers,  there  are  actual  instances  of  facts  of  the  kind. 

Fungible  things  are  generally  confounded  with  things  qwx 
tisu  consumuntur  because  these,  for  obvious  reasons,  are  usually 
sold  in  genere,  not  in  specie.  But  these  things  may  be  the  objects 
of  a  specific  obligation,  as  the  others  may  of  generic.  I  may  be 
bound  to  deliver  to  you,  not  only  so  much  wine,  but  that  specific 
parcel  of  it  now  lying  in  my  cellar,  and  in  such  a  comer  of  it. 
The  distinction  does  not  arise  from  any  physical  difference  in 
the  nature  of  the  things,  although  there  are  some  things  which 
are  most  naturally  sold  in  genere,  and  others  of  a  permanent  kind 
most  naturally  sold  in  specie. 

This  distinction  is  of  considerable  importance  in  practice 
with  reference  to  performance  in  specie  or  recovery  in  specie. 
Almost  the  only  ground  for  enforcing  specific  performance  is, 
that  nothing  else  can  completely  supply  the  place  of  that  very 
thing  for  which  the  party  contracted.  Where  it  can,  there  is 
no  reason  for  enforcing  the  contract  in  specie. 

In  English  Equity,  a  specific  delivery  is  not  enforced  unless 
the  subject  of  the  contract  is  land.  There  is  one  case  on  the 
books  in  which  it  was  enforced  in  the  case  of  a  contract  for  iron; 
but  I  never  could  understand  on  what  ground.  Contracts  to 
deliver  movable  objects  have  been  specifically  enforced,  because 
the  objects  were  of  so  peculiar  a  nature  that  they  could  not  be 
replaced.  Such  was  the  case  of  the  Pusey  horn,  an  object  so 
specific  and  so  completely  sui  generis,  that  the  party  never  could 
have  replaced  it.  But  in  the  case  of  iron  I  never  could  under- 
stand the  motive ;  money  in  the  form  of  damages  would  have 
sufficed  as  completely  as  it  can  in  any  case.  The  distinction  is 
also  of  importance  with  reference  to  recovery  in  specie,  where  a 
party  has  been  wrongfully  dispossessed  of  a  specifically  deter- 
mined thing.  Neither  is  specific  delivery  enforced  by  our  com- 
mon law,  unless  by  the  action  of  detinue,  and  there  the  alterna- 
tive is  always  allowed.  The  analogous  action  of  trover  is  merely 
for  damages. 
6.  lUs  9in-  Things  are  again  divided  into  res  singulce  and  universUates 
imit«r«'-  rerum;  things  which  are  themselves  individual  and  single,  and  can- 
^«^  not  be  divided  without  completely  destroying  their  actual  nature. 
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and  lots  or  collections  of  individual  things.  A  sheep  belongs  to  Lbct. 
the  first  dass^  a  flock  of  sheep  to  the  second.  This  is  not  a  dis- 
tinction without  a  difference.  If  a  man  contracts  to  deliver 
so  many  sheep,  and  if  he  contracts  to  deUver  a  flock  consisting 
of  that  number  of  sheep,  his  legal  position  is  not  the  same  in  the 
two  cases.  If  some  of  the  sheep  die  in  the  interval,  he  must 
yet,  in  the  first  case,  deliver  the  stipulated  number;  in  the 
second,  he  need  not,  because  you  bought  them  in  the  gross.^ 

The  only  reason  for  defining  and  distinguishing  things  in 
the  law,  or  in  the  expositions  of  it,  is  in  order  that  dispositions 
of  things  and  contracts  relating  to  them  may  thereby  be  facil- 
itated ;  that  parties  may  know  the  effect  of  using  such  and  such 
expressions  in  contracts  and  conveyances.  It  is  important  that 
the  meaning  of  such  terms  as  messuage,  for  instance,  should  be 
practically  settled,  in  order  that  the  import  of  the  words  used  in 
a  contract,  for  example,  may  be  exactly  known.  There  are 
several  cases  in  our  law  books  turning  on  that  very  question.^ 
What  does  a  party  dispose  of.  by  disposing  of  his  furniture,  or 
by  disposing  of  all  his  effects  ?  The  law  must  determine :  that 
is,  must  determine  the  meaning  it  will  attach  to  the  words  if  the 
parties  have  not  explained  clearly  the  exact  meaning  which  they 
annex  to  them,  so  that  a  party  may  exetctly  know  what  construc- 
tion in  the  courts  of  justice  will  be  put  upon  those  names. 

Bentham,  in  lus  Vue  g&rUrale  cPvm,  Corps  complet  de  DroU 
(tit.  '  Des  Choses '),  has  not,  so  far  as  I  can  observe,  at  all  im- 
proved upon  the  old  distinctions,  extremely  imperfect  as  they 
undoubtedly  are ;  and  he  has  even  misapprehended  some  of  those 
distinctions.  He  first  divides  things  into  choses  natureUes  and 
choses  artiJudeUes,  a  distinction  of  which  I  cannot  perceive  the 
purpose.  Next  into  movable  and  immovable,  an  old  distinction. 
Next  into  things  consumable  and  things  which  may  be  used  with- 

^  Intermediate  between  the  two  cases  on  the  bales  respectively  being  weighed 

\B  a  contract  sach  as  the  sale  of  cotton  over  or  '  passinf  the  scale.'    The  Queen's 

to  arrive  according  to  the  usage  of  the  Bench  (Michaelmas  Term,  1868)  refused 

lirerpool  market  at  that  sta^  of  the  to  disturb  a  verdict  nven  in  accordance 

transaction  where  the  bales  have  been  with  this  understanoing. — R.  0. 

invoiced,  but  not  weighed  over.     It  is  a  ^  '  What  is  part  of  a  house '  has  of 

sale  of  specific  bales  with  an  implied  late  years  formed  a  fruitfal  subject  of 

engagement  to  replace  any  that  may  be  legislation,  owing  to  the  92nd  section  of 

lost  or   damaged  witik    others   of  the  the  L.  0.  0.  Act,  1845.     The  most  recent 

quality  specified.      The  precise  nature  cases  on  the  subject  are  Steele  v,  Midlaoid 

of  the  contract  becomes  important  when  Railway  Company,  L.  R.  1  Ch.  275,  and 

a  question  arises  as  to  periculum  rei  Marson  v.  London,  Chatham,  and  Dover 

vendiUK,     In  the  contract  here  instanced  Railway  Company,  L.  R.  6,  Eq.  101. — 

it  appears  to  be  the  understanding  of  R.  C. 
the  market  that  the  risk  is  transferred 
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Lbct.  out  being  cousamed,  which  is  the  vulgar  or  erroneous  notion  of 
the  distinction  between  things  fungible  and  not  fungible. 

The  distinction  of  the  Soman  Lawyers  between  species  and 
genus,  or  between  things  determined  individually  and  things 
determined  by  their  kinds,  he  expresses  thus :  '  things  valu^ 
individually  and  things  valued  in  mass/ 

In  our  conveyances,  we  make  up  for  the  indefiniteness  of 
the  general  description,  by  attaching  to  the  term  which  ought  to 
convey  the  whole  meaning,  a  list  of  as  many  of  the  parts  which 
fall  under  it  as  we  can  think  of ;  a  sort  of  drag  net,  to  compre- 
hend everything  which  happened  to  be  omitted  out  of  the  com- 
prehension of  the  one  general  name.  This  would  be  avoided  if 
the  exact  import  of  those  single  names  were  specially  determined 
by  the  legislator. 


Notes. 

QuantUas  guce  pondere  atU  mensvrd  constat :  a  determinate  quantity 
(determined,  that  is,  by  weight  or  measure)  of  an  inorganic  substance. 

QuantUas  gwE  non  consiai  ; — ^a  determined  quantity  (determined,  that 
is,  by  the  number  of  individuals)  of  organic  individuals.  Any  such 
quantity  is  individuum  vagum.  An  assigned  quantity  of  the  sort  is 
species, 

A  quantity  of  the  first  sort  may  be  resolvable  into  organic  indi- 
viduals, but  organic  individuals  which,  for  the  purposes  of  commerce, 
are  never  considered  in  that  character;  as,  e.g,  grains  of  com. 
Numerus,  on  the  contrary,  is  made  up  of  individuals,  which,  for  the 
purposes  of  commerce,  are  considered  as  such :  ie.  are  counted ;  e.g. 
Sheep. — Marginal  Note  in  Hugo,  Enc,  p.  324. 


'  Thing '  and  '  Produce '  are  clearly  relative  terms.  That  which 
is  produce  with  reference  to  some  given  subject  (as,  for  instance, 
growing  fruit  with  reference  to  the  tree  upon  which  it  grows  (becomes 
a  substantial  or  independent  thing  so  soon  as  that  relation  ceases  {e.g, 
by  severance).  Earth  made  into  bricks,  or  firuit  taken  from  a  tree, 
cease  to  be  produce  or  integrant  parts  of  land,  and  pass  into  the  class 
chattels.  And  again  (as  the  bricks,  for  instance)  may,  by  composi- 
tion, become  integrant  parts  of  another  subject. — Marginal  Note  in 
Blackstoney  vol.  iii  cL  14. 


Inquirenda:  How  to  define  the  subject  of  a  Right,  or,  more 
briefly,  a  Thing  1 — What  is  comprised  in  the  subject  itself  1  What 
is  to  be  understood  by  its  appurtenances )  What  is  to  be  understood 
by  its  produce  or  profits  1  What  is  to  be  imderstood  by  the  uses  or 
services  to  be  derived  from  it  1  By  produce  or  profits  are  we  to 
imderstand  periodical  accretions — substances  which,  though  removed 
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from  the  subject,  are  reproduced  in  gevure  ?  If  so,  how  can  minerals 
be  profits  or  produce  ?  and  why  are  trees  part  of  the  inheritance  ? 
In  the  case  of  land,  etc.  every  such  object,  perhaps,  is  comprised  in 
the  subject,  as  it  has  an  indefinite  duration  and  cannot  be  removed 
from  it  without  severance. — Margiml  Note  in  Blackstoney  vol.  ii.  ch.  1. 


A  university,  or  coUedian  of  Things,  what  ?  Must  be  distinguished 
from  a  university  of  Bights  or  Obligations,  A  university  of  Things  is 
not  the  subject  of  universum  jus.  It  is  a  collection  of  physical  things 
(whether  the  individual  things  be  simple  or  composite) ;  is  itself  a 
legal  individuum  ;  and  is,  therefore,  not  the  seat  of  an  universitas  juris. 


'Magna  autem  differentia  est  mancipi  rerum  et  nee  mancipi. 
Nam  res  nee  mancipi  nuda  traditione  abalienari  possunt,  si  modo 
corporales  sunt  et  ob  id  recipiunt  traditionem. 

'  Mancipi  vero  res  sunt  quae  per  mancipationem  ad  alium  trans- 
ferentur,*  etc. — Qaius,  lib.  ii  §  19. 

The  difference  assigned  by  Gains  is  a  difference  of  properties  or 
accidents :  that  is,  a  difference  between  the  modes  in  which  things  of 
these  sorts  were  respectively  aliened  or  conveyed.  That  difference 
between  the  two  classes  which  was  the  cause  or  source,  is  not  even 
adverted  to. — Marginal  Note  and  Table  in  Gains. 

Res. 


Mancipi 


Nee  mancipi. 


Qusedam 
corporales 


Servitutes 

prsediomm 

rusticorum. 


Quffidam 
corporales. 


Incoiporales 
exceptis  servi- 
tutibus  p.  r. 
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LECTUEE  XLVII. 

ON  THE  FIRST  GREAT  DIVISION  OF  JURA  IN  REM,  OR  THE 
DISTINCTION  BETWEEN  DOMINIUM  AND  SERVITUS, 

Having  indicated  the  leading  divisions  which  I  give  to  the  leot. 

Law  of  Things  (or  to  the  Law  minus  the  Law  of  Persons),  I  XLVII^ 

now  proceed  to  the  first  department  of  the  latter:  namely,  Primary 

*  Primary  rights,  with  primary  relative  duties/  mth^'ri- 

Of  the  duties  which  I  style  absolute  (or  of  the  duties  which  mary  rela- 

have  no  corresponding  rights),  many  are  primary  or  principal,  **^®<^^*^®^- 
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V , . 

Postpone- 
ment of 
primary 
absolute 
duties. 


Distribu- 
tion of 
primary 
rights 
under  four 
sub-de- 
partments. 


This  divi- 
sion, why 
preferable 
to  that  of 
the  Roman 
Lawyers. 


or  are  Tiot  effects  or  consequences  of  delicts  or  injuries.  Con- 
sequently, thej  ought,  in  logical  strictness,  to  be  placed  in  the 
first  department  of  the  Law  of  Things.  But  for  reasons  which 
I  hint  at  in  my  Outline,^  and  which  I  shall  produce  in  a  sub- 
sequent Lecture,  I  think  it  commodious  to  place  absolute  duties 
in  that  department  of  the  Law  of  Things  which  is  concerned 
with  the  rights  and  duties  that  I  style  sanctioning  or  second- 
ary: namely,  in  that  svb-dqpartment  of  that  second  department, 
which  I  give  to  the  consideration  of  crimes  and  their  various 
consequences. 

In  treating  of  primary  rights,  with  their  corresponding 
primary  duties,  I  shall  distribute  them  under  four  sub-depart- 
ments :  the  ground  or  rationale  of  which  distribution  may  be 
found  in  the  following  considerations : 

It  will  be  found  on  examination  (as  I  stated  in  my  earlier 
Lectures),  that  every  right,  simple  or  complex,  is  fus  in  rem  (or 
a  right  against  persons  generally),  jus  in  personam  (or  a  right 
against  a  person  or  persons  specifically  or  individually  determined), 
or  a  combination  or  compound,  more  or  less  complex,  of  jtis  in 
rem  and  fus  in  personam. 

Accordingly,  I  divide  primary  rights  (including  their  cor- 
responding primary  duties),  into  the  four  following  sub-depart- 
ments. 1.  Bights  in  rem  as  existing  simply,  or  as  not  combined 
with  rights  in  personam,  2.  Bights  in  perscmam  as  existing 
simply,  or  as  not  combined  with  rights  in  rem.  3.  Such  com- 
binations of  jiis  in  rem  and  in  jpersonam  as  are  less  complex. 
4.  Such  more  complex  aggregates  oijura  in  rem  and  in  personam 
as  are  styled  by  modem  Civilians  universitates  juris,  or  universities 
of  rights  and  duties. 

This  order  is  somewhat  different  from  that  of  the  institutional 
treatises  of  the  Boman  Lawyers,  and  from  that  of  those  modern 
Civilians  who  have  followed  the  method  of  those  treatises.  By 
them,  the  matter  of  the  law  of  things  is  divided  into  dominia 
(in  the  largest  sense  of  that  term)  or  jura  in  rem,  and  obligationes 
or  jura  in  personam.  And  dominia  in  the  largest  sense  of  the 
term  are  again  divided  into  dominium  rei  singulm,  jura  in  re 
aliend,  and  universitates  juris.  The  first  of  these  three  com- 
prehends rights  of  property,  strictly  so  called;  the  other  two 
include  all  other  jura  in  rem.  Obligationes  are  divided  into 
obligationes  ex  contractu^  quasi  ex  contractu,  and  ex  delicto. 

This  division  appears  to  me  very  incorrect.  A  man's  in- 
heritance or  patrimony,  for  instance  (which  is  a  universitas 

^  See  p.  66,  vol.  i.  arUe. 
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juris),  includes  both  jura  in  rem  and  jura  in  personamj  because  Lect. 
rights  of  both  sorts  devolve  on  universal  successors.  It  is  much 
more  correct,  therefore,  as  well  as  more  convenient,  to  distinguish 
primary  rights  into  jura  in  rem,  jura  in  personam,  and  aggregates 
more  or  less  complex  of  rights  of  both  kinds.  And  according 
to  the  arrangement  of  the  Boman  Lawyers,  many  rights  which 
are  truly  combinations  of  rights  in  rem  £uid  rights  in  personam, 
are  scattered  through  the  corpus  juris  under  those  various  heads. 

For  example,  the  right  conferred  by  a  mortgage,  is  a  com- 
bination of  rights  in  rem  and  rights  in  personam.  So  is  the 
right  conferred  by  a  sale,  completed  by  delivery,  at  least  under 
some  circumstances.  If  accompanied  by  a  warranty,  express  or 
tacit,  of  the  soundness  of  the  title,  it  does  not  confer  jus  in  rent 
simply,  or  jus  in  personam  simply.  The  sale  completed  by 
delivery,  passes  a  right  in  the  thing  sold,  which  avails  against 
the  world  in  general,  but,  by  the  warranty,  there  also  accrues  to 
the  buyer,  a  right  availing  against  the  seller  determinately  or 
exclusively. 

Even  by  my  own  method  the  distinction  between  the  classes 
of  rights  is  not  complete,  and  they  cannot  by  any  method  be 
kept  quite  separate.  Under  the  head  of  universitates  juris,  we 
cannot  avoid  referring  forward  to  obligations  arising  from  injuries: 
for  many  rights  arising  from  injuries  often  devolve  from  Testators, 
Intestates  or  Insolvents,  to  those  who  take  per  universitatem. 

And  here  I  will  advert  to  a  difficulty  which  arises  out  of  An  objec- 
an  observation  of  mine  in  a  former  Lecture.     I  said  that  all  Jq^^* 
duties  are  such  as  answer  either  to  rights  in  rem  or  to  rights  in  position 
personam :  and  I  added  that  the  duties  answering  to  rights  in  ®'^*'"*"®  • 
rem  are  always  negative,  or  are  duties  to  forbear.     To  this  it 
has  been  objected  by  one  of  my  hearers,  that  there  are  positive 
duties  lying  on  persons  generally :  e.g.  A  duty,  incumbent  on  Positive 
the  community  generally,  to  pay  a  tax  imposed  by  the  sovereign  j^J^^^J^J 
government:  Or  a  duty  incumbent  generally  on  persons  of  a  ori^erform) 
certain  age  to  render  military  service.     But  in  all  these  cases,  ^^^^^p. 
the  duty,  assuming  that  it  lies  on  persons  generally,  is  absolute,  aonsgener- 
There  is  no  determinate  person,  physical  or  complex,  towards  ^/etOT- 
whom  the  duty  is  to  be  observed :  or  the  only  person,  physical  minately. 
or  complex,  towards  whom  the  duty  is  to  be  observed,  is  the 
sovereign  government  of  the  given  community.     And,  for  reasons 
which  I  have  produced  in  my  published  Lectures,  we  cannot 
say  with  propriety  of  a  sovereign  government,  that  it  has  legal 
rights  against  its   own  subjects.     The  division  which  I  was 
alluding  to  when  I  made  the  observation  in  question,  was  a 
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Lect.      division  of  relative  duties  merely,  that  is  of  duties  answering  to 
.  rights  residing  in  determinate  persons ;  and  every  relative  duty 

does  answer  either  to  a  jus  in  rem  or  to  a  jus  in  personam. 


And  here  I  may  remark,  that  relative  duties  are  the  only 
duties  which  are  noticed  in  the  Institutional  writings  of  the 
Boman  lawyers :  the  reason  of  which  is,  that  they  are  a  treatise 
on  private  law :  ie.  excluding  political  statv^y  and  criminal  law, 
under  the  name  oi  public  law. 

Now  absolute  duties  would  naturally  (according  to  this 
arrangement)  come  within  the  province  of  pvblic  law.  The 
duties  imposed  by  the  Gk>vemment,  and  to  be  performed  towards 
the  Government,  would  fall  under  the  law  of  political  status: 
the  purely  absolute  duties  to  be  performed  towards  no  deter- 
minate persons  whatever,  would  fall  under  criminal  law,  to 
which  they  would  either  be  prefixed  by  way  of  preface,  which 
would  in  my  opinion  be  the  preferable  order,  or  would  be 
described  implicitly,  in  the  description  of  crimes  and  of  their 
corresponding  punishments. 

In  treating  of  rights  in  rem  as  existing  simply  (or  as  not 
combined  with  rights  in  personam),  I  will  first  touch  upon  them 
briefly,  with  reference  to  differences  between  their  stdy'ects,  or 
between  the  aspects  of  the  forbearances  which  may  be  styled 
their  objects. 

In  relation  to  rights  of  the  class  as  considered  from  this 
aspect,  I  have  said  in  my  Outline  :^ 


Rights  in 
rem  as  ex- 
isting/mt 
M,  with 
reference 
to  differ- 
ences be- 
tween their 
subjects. 


'The  expression  in  rem,  when  annexed  to  the  term  rigJU, 
does  not  denote  that  the  right  in  question,  is  a  right  over  a  thing. 
Instead  of  indicating  the  nature  of  the  subject,  it  points  at  the 
compass  of  the  correlating  duty.  It  denotes  that  the  relative 
duty  lies  upon  persons  generally,  and  is  not  exclusively  incumbent 
upon  a  person  or  persons  determinate.  In  other  words,  it  denotes 
that  the  right  in  question  avails  against  the  rvorld  at  large, 

'Accordingly,  some  rights  in  rem  are  rights  over  things: 
others  are  rights  over  persons :  whilst  others  have  no  subjects 
(persons  or  things)  over  or  to  which  we  can  say  they  exist,  or 
in  which  we  can  say  they  inhera — ^For  example :  Property  in  a 
horse,  property  in  a  quantity  of  com,  or  property  in,  or  a  right 
of  way  through  a  field,  is  a  right  in  rem  over  or  to  a  thing,  a 
right  in  rem  inhering  in  a  thing,  or  a  right  in  rem  whereof  the 
subject  is  a  thing, — The  right  of  the  master,  against  third  parties, 

^  See  pp.  46,  47,  vol.  i.  ante. 
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to  his  slave,  servant,  or  apprentice,  is  a  right  in  rem  over  or  to  Leot. 
a  person.  It  is  a  right  residing  in  one  person,  and  inhering  in 
another  person  as  its  subject. — The  right  styled  a  monopoly,  is 
a  right  in  rem  which  has  no  subject  There  is  no  specific  subject 
(person  or  thing)  over  or  to  which  the  right  exists,  or  in  which 
the  right  inheres.  The  offvdum  or  common  duty  to  which  the 
right  corresponds,  is  a  duty  lying  on  the  world  at  large,  to  for- 
bear from  selling  commodities  of  a  given  description  or  class : 
but  it  is  not  a  duty  lying  on  the  world  at  laige,  to  forbear  from 
acts  regarding  determinately  a  specifically  determined  subject. 
A  man's  right  or  interest  in  his  reputation  or  good  name,  with  a 
multitude  of  rights  which  I  am  compelled  to  pass  in  silence, 
would  also  be  found,  on  analysis,  to  avail  against  the  world  at 
large,  and  yet  to  be  wanting  in  persons  and  things  which  it  were 
possible  to  style  their  subjects. 

'  I  shall  therefore  distinguish  rights  in  rem  (their  answering 
relative  duties  being  implied)  with  reference  to  differences 
between  their  subjectSy  or  between  the  aspects  of  the  forbearances 
which  may  be  styled  their  objects.  As  .distinguished  with 
reference  to  those  differences,  they  will  fall  (as  I  have  intimated 
already)  into  three  classes. — 1.  Eights  in  rem  of  which  the 
subjects  are  things,  or  of  which  the  objects  are  such  forbearances 
as  determinately  regard  specifically  determined  things.  2. 
Bights  in  rem  of  which  the  subjects  are  persons,  or  of  which  the 
objects  are  such  forbearances  as  determinately  regard  specifically 
determined  persons.  3.  Bights  in  rem  without  specific  subjects, 
or  of  which  the  objects  are  such  forbearances  as  have  no  specific 
regard  to  specific  things  or  persons.' 

In  explaining,  in  my  earlier  Lectures,  the  nature  of  the 
distinction  between  jus  in  rem  and  in  personam,  I  cited  numerous 
examples  of  rights  in  the  former  class  which  have  no  specific 
subjects  (persons  or  things).  And  it,  therefore,  will  not  be 
necessary  to  adduce  examples  here. 

With  regard  to  jura  in  rem,  which  are  rights  ovei  persons, 
I  would  observe  that  all  (or  nearly  all  of  them)  are  matter  for 
the  Law  of  Persons  and  the  Law  of  Status,  •  Such,  for  example, 
is  the  case  with  the  right  of  the  master  to  the  slave ;  the  right 
of  the  master  in  the  servant ;  the  right  or  interest  of  the  parent 
or  husband  in  the  child  or  wife ;  and  the  right  or  interest  of 
the  child  or  wife  in  the  parent  or  husband.  In  these,  and 
various  other  cases,  the  right  is  jus  in  rem  (or  a  right  availing 
against  the  world  at  laige)  of  which  the  subject  is  a  person. 
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LxoT.      But  in  each  of  these  cases,  the  right  is  a  constituent  element  of 
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^    a  Btaivs  or  condition,  and  therefore  is  appropriate  matter  for  that 
appendix  or  supplement  which  is  styled  the  Law  of  Persons. 

The  only  right  in  or  over  a  person  which  seems  appropriate 
matter  for  the  Law  of  Things,  is  what  may  be  called  a  man's 
right  in  his  own  person  or  body :  that  is  to  say,  a  man's  right 
to  enjoy  and  dispose  of  (free  from  hindrance  by  others)  his  bodily 
organs  and  powers,  in  so  far  as  such  enjoyment  and  disposition 
consist  with  the  rights  of  others,  or  (generally)  with  any  of  the 
duties  incumbent  on  himself. 

This  right  (which,  as  I  shall  shew  hereafter,  may  be  likened 
to  property  or  dominion  in  a  thing,  strictly  so  called)  is  properly 
matter  for  the  Law  of  Things,  or  for  fht  Law  exclusive  of  the 
law  of  diaivA,  Instead  of  being  parcel  of  a  staJtvA  or  condition, 
it  resides  in  every  person  (who  has  any  rights  at  all)  by  the 
mere  fact  of  his  living  under  the  State,  or  within  the  protection 
which  it  yields  to  those  who  are  living  under  its  jurisdiction. 

And  here  I  will  make  an  observation  upon  Blackstone's  division 
of  those  rights  which  are  commonly  called  lyaXiwrid  or  ivihom^ 
and  by  him  absolute  rights.  He  divides  them  into  the  right  of 
personal  security  (including  the  right  to  the  enjojrment  of  life, 
limbs,  bodily  health,  and  reputation),  the  right  o{  personal  liberty 
(that  is,  a  man's  right  to  move  his  body  from  place  to  place  at 
his  pleasure,  as  far  as  he  can  do  so  consistently  with  his  legal 
obligations) ;  and,  lastly,  the  right  of  private  property,  which  is 
in  truth  no  right,  but  a  collective  name  for  all  the  rights  with 
which  his  Commentaries  are  conversant^  He  should  (I  think) 
have  included  right  of  personal  liberty,  in  the  sense  in  which 
he  understands  it,  under  the  head  of  right  of  personal  security, 
or  right  in  a  man's  own  person.  For  it  is  merely  the  power  of 
disposing  of  one's  person  consistently  with  the  rights  of  others, 
and  with  duties  lying  on  one's  sel£  And,  on  the  other  hand, 
the  right  to  reputation,  which  seems  to  have  no  immediate  con- 
nection with  a  man's  own  person  or  body,  ought  not  to  have 
been  included  in  the  right  of  personal  security,  but  ought  to 
have  been  co-ordinated  with  it. 

Inborn  or  natural  rights  (or  rights  residing  in  all  without  a 

special  title),  would  therefore  fall  into  two  kinds :  namely,  right 

to  personal  security,  or  right  in  one's  own  body,  and  the  right 

to  one's  reputation  or  good  name. 

Right  to  Perhaps,  however,  by  the  right  to  liberty  he  does  not  mean 

whatf       the  mere  right  to  the  enjoyment  and  disposition  of  one's  person 

»  See  Table  VIII.  post. 
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or  body,  but  every  right  to  do  or  forbear  which  is  not  compre-     JfSl-, 
bended  by  other  specified  rights.  -     ^     > 

Political  or  civil  liberty  is  properly  the  mere  liberty  from 
legal  obligation  left  by  a  Government  to  its  own  subjects,  which 
liberty  the  Government  may  or  may  not  couple  with  a  legal 
right  to  it  When  it  does  so  couple  it,  the  liberty  may  or  may 
not  be  part  of  some  specified  right :  if  it  be,  it  falls  within  the 
description  of  that  right.  If  not,  then  the  right  to  liberty  is 
any  right  to  do  or  forbear,  which  is  not  comprehended  by  any 
other  specified  right  whatever.  For  example,  the  right  to 
publish  one's  opinions  freely  is  not  specified  anywhere  as  a 
particular  right,  and  therefore  falls  under  the  vague  term  right 
to  liberty.  There  are  a  multitude  of  rights  in  that  predicament ; 
they  must  necessarily  be  left  under  the  vague  general  description 
of  rights  to  liberty.  The  only  way  to.  determine  what  the  right 
is,  is  by  determining  what  act  would  be  a  violation  of  it  If 
you  know  what  act  would  be  an  infringement  of  your  right  of 
liberty,  you  know  to  that  extent  what  the  Grovemment  has 
given  you  liberty  to  do.  As  against  the  Government  itself  you 
can  have  no  legal  right ;  as  has  already  been  sufiBciently  shewn. 

In  treating  of  rights  in  rem  as  existing  simply  (or  as  not  Rights  in 
combined  with  rights  in  personam),  the  only  rights  which  I  J^^/^^he 
shall  consider  directly  are,  rights   over  things,  in   the  strict  onl^richts 
acceptation  of  the  term :  that  is  to  say,  such  permanent  external  ^aU  treat 
objects  as  are  not  persons.     Rights  in  rem  in  or  over  persons,  directly. 
and  rights  in  rem  which  have  no  subjects,  I  shall  touch  inci- 
dentally (in  so  far  as  I  may  find  it  necessary  to  advert  to  them), 
as  I  treat  of  rights  of  the  class  in  or  over  things. 

Of  the  various  distinctions  between  rights  in  rem  over  things,  Diatinc- 
the  first  to  which  I  address  myself,  is  the  distinction  which  I  ^^^pfo- 
must  mark,  for  the  present,  by  the  ambiguous  and  inadequate  perty  or 
names  of  dominium  and  servitus,  or  property  and  easem^erU,  an^ease^* 

I  have  stated  in  my  Outline,  the  nature  of  the  distinction  t^^^}  or 
to  which  I  am  now  adverting.^     In  my  next  Lecture  I  shall 
attempt  to  explain  it,  as  accurately  as  my  time  will  allow.     And 
attempting  to  explain  that  distinction,  I  shall  proceed  in  the 
manner  marked  out  in  my  Outline.^^ 

Before  I  close  the  present  Lecture,  I  will  make  a  few  re-  Various 
marks  upon  the  various  meanings  of  the  very  ambiguous  word  S*^ro?* 
'  Property '  or  '  Dominion.'  P^^^y  *  ^^ 

^      *'  *  domin- 

^  See  Outline,  p.  47,  toL  L  andt,  ^  See  Outline,  p.  49,  voL  i.  anU,         ion,'  etc. 
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Lect.  1.  Taken  with  its  strict  sense,  it  denotes  a  right — indefinite 
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V  in   point  of  user — ^unrestricted  in  point  of   disposition — ^and 

unlimited  in  point  of  duration — over  a  determinate  thing.  In 
this  sense,  it  does  not  include  servUus,  hor  any  right  of  limited 
duration.  Sometimes  it  is  taken  in  a  loose  and  vulgar  accepta- 
tion, to  denote  not  the  right  of  property  or  dominion,  but  the 
subjed  of  such  a  right ;  as  when  a  horse  or  piece  of  land  is  called 
my  property. 

2.  Sometimes  it  is  applied  to  a  right  indefinite  in  point  of 
user,  but  limited  in  duration :  for  instance,  in  common  parlance, 
a  life  interest  in  an  immovable  is  a  property. 

3.  Sometimes  the  term  *  right  of  property '  or  *  dominion '  is 
opposed  to  a  right  of  possession  (which  will  be  analysed  here- 
after) ;  that  is,  to  a  right  over  and  in  a  determinate  thing,  which 
arises  from  the  fact  of  an  adverse  possession.  As  opposed  to 
this,  the  term  '  right  of  property '  almost  comprises  servUus  ;  for 
it  means,  not  a  right  distinguished  by  indefiniteness  of  user,  but 
a  right  (either  property  or  servitude)  which  is  not  a  right  of 
possession :  a  complete  right  as  against  the  world,  as  distinguished 
from  a  right  against  all  the  world  except  a  determinate  person  or 
party  who  has  properly  the  right  in  the  subject ;  as  when  we 
say,  that  the  right  of  possession  ripens  by  praescription  into 
dominium  or  property :  and  we  say  so  even  when  the  right 
acquired  is  a  servUibs, 

4.  In  the  language  of  the  classical  Eoman  jurists,  the  term 
proprietaa,  or  in  re  potestds  or  dominium,  has  two  principal 
meanings.  It  is  either  a  right  indefinite  in  point  of  user,  over 
a  determinate  thing:  or,  generally,  jus  in  rem.  In  the  first 
sense,  it  is  opposed  to  aervUus  ;  and  these  form  the  two  divisions 
of  rights  availing  generally  against  the  world.  In  the  second 
or  larger  and  vaguer  sense,  it  includes  all  to  which  in  the  first 
sense  it  is  opposed  ;  aU  rights  not  coming  within  the  description 
of  obligcUio, 

5.  I  think  in  English  law,  unless  used  vaguely  and  popularly, 
the  term  property  is  not  applied  to  rights  in  immovables.  We 
talk  of  property  in  a  movable  thing.  By  absolute  property  in 
a  movable  thing  we  mean  what  the  Boman  lawyers  called 
dominium  or  proprietas,  they  having  no  distinction  between  real 
and  personal  property.  But,  in  strict  law  language,  the  term  is 
not  applied  to  a  right  or  interest  in  immovables.  An  estate  in  fee 
simple,  an  estate  in  tail,  an  estate  for  life  and  so  on,  but  never  a 
property,  speaking  strictly.  An  estate  in  fee-simple  corresponds 
as  nearly  as  may  be  to  absolute  property  in  a  personal  chattel 
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6.  Another  strange   caprice  of  language  is  the  following,     ^^{x 
The  term  property  is  applied  to  some  rights  in  reni  over  or  in  ^ 
persons  but  not  to  others.     For  example,  the  right  of  the  master 

in  the  slave  is  called  dominium  in  the  Soman  law  and  property 
in  the  English.  The  former  word  seems  to  have  originally  been 
applied  exclusively  to  that  right;  to  have  been  co-extensive 
with  dominus,  and  to  have  extended  only  by  analogy  to  things 
strictly  so  called.  But  in  neither  the  Eoman  nor  the  English 
law  is  the  analogous  right  of  the  father  in  his  son  included 
under  the  same  nama  So  a  man's  right  in  his  own  person ;  it 
has  been  called  a  right  of  personal  security,  but  never  a  property 
in  his  own  person.  This  is  analogous  to  the  capricious  applica- 
tion of  the  term  thing.  A  slave  in  the  Boman  law  was  styled 
a  thing,  because  he  was  the  subject  of  a  right  residing  in  his 
master  and  availing  against  third  parties,  and  was  so  far  in  a 
position  analogous  to  that  of  a  thing  strictly  so  called.  But 
the  Boman  lawyers  did  not  call  a  son  (though  also  in  the  power 
of  his  father  and  almost  as  completely  subject  to  him  as  a  slave) 
a  thing :  nor  did  they  call  the  action  by  which  the  father  might 
have  recovered  the  son  a  vindication;  which  is  the  name 
peculiarly  applicable  to  cases  in  which  a  right  of  property  or 
dominium  has  been  violated. 

7.  Another  meaning  of  the  word  property  is  the  aggregate 
of  a  man's  faculties,  rights,  or  means ;  called  in  the  Boman  law 
a  man's  patrimony :  at  least  that  name  is  given  to  such  part  of 
the  aggregate,  as  descends  to  his  general  representatives  on  his 
decease,  or  is  applicable  to  the  discharge  of  his  obligations  if  he 
be  insolvent  It  is  tantamount  to  the  term  estate  and  effects,  or 
perhaps  to  the  term  assets.  In  this  sense  it  implies  rights  in 
personam,  or  obligations  as  well  as  rights  of  every  other  class. 
It  is  evident  that  a  man's  rights  as  against  determinate  persons 
are  just  as  much  applicable  to  the  discharge  of  his  debts,  and 
devolve  just  as  much  to  his  general  representatives  as  his  jura 
in  rem, 

8.  A  still  more  remarkable  acceptation  is  the  following. 
In  the  largest  possible  meaning,  property  means  legal  rights  or 
faculties  of  any  kind ;  as  when  we  talk  of  the  institution  of 
property;  or  of  security  to  property  as  arising  from  such  and 
such  a  form  of  Government  or  the  like.  It  is  commonly  said 
that  Government  exists  or  should  exist  to  institute  and  protect 
property,  I  have  demonstrated  in  a  note  to  my  published 
Lectures,  the   absurdity  of  this  doctrine.*^     But  tJie  property 

^  See  note,  p.  292,  vol.  l  anU. 


792  Law :  Purposes  and  Subjects. 

Lect.  here  spoken  of  must  mean  legal  rights  in  the  largest  sense.  It 
'  cannot  be  meant  that  Grovemment  exists  or  ought  to  exist  for 
the  purpose  of  creating  and  protecting  rights  of  dominion  in  the 
narrower  sense,  else  it  would  be  implied  that  it  ought  not  to 
exist  for  the  purpose  of  protecting  rights  arising  from  contracts 
and  ^lum-contracts. 

When  we  speak  of  a  man  of  property,  meaning  a  wealthy 
man,  we  seem  chiefly  to  contemplate  the  value  of  his  rights  in 
external  things,  or  of  the  debts  due  to  him;  the  most  con- 
spicuous portion  of  his  rights.  Blackstone  uses  the  term  in  that 
vague,  vulgar,  and  unscientific  sense,  in  the  part  of  his  work 
where  he  announces  the  arrangement  of  his  second  book.  He 
there  says  that  the  law  of  things  is  conversant  about  rights  of 
property  or  dominium  which  he  explains  to  mean  the  rights 
which  a  man  may  acquire  in  and  to  such  external  things  as  are 
connected  with  his  person.  He  here  manifestly  means  by 
property  and  dominium,  not  property  and  dominium  in  their 
strict,  nor  in  any  of  their  narrow  senses,  but  in  this  large 
sense.  For,  lower  down,  he  includes  in  the  law  of  things,  or 
the  law  of  property  or  dominium,  not  only  property  in  possession, 
absolute  and  qualified,  or  absolute  and  qualified  property  divested 
of  possession  by  wrong,  but  also  whole  classes  of  rights  arising 
directly  from  contracts  or  quasi-contracts,  which  are  not  rights 
over  things  at  all,  but  rights  to  acts  and  forbearances  to  be  done 
and  observed  by  determinate  persons.  Thus  if  you  contract  to 
sell  me  a  determinate  quantity  of  corn,  I  have  no  property  or 
dominion  in  the  thing,  but  a  right  to  force  you  to  deliver  com 
according  to  the  terms  of  the  contract.  If  you  have  disposed  of 
the  subject  of  the  right  in  the  meanwhile  to  a  third  party,  the 
property  vests  in  the  buyer,  not  in  me.  If  the  property  vests  in 
me  before  delivery,  the  transaction  is  not  a  contract,  but  com- 
poimded  of  a  conveyance  and  a  contract  Blackstone,  therefore, 
must  here  use  the  word  in  a  totally  difierent  sense  from  that  in 
which  he  employs  it  afterwards.  In  fact,  he  here  means  by  it  a 
man's  legal  rights  generally,  or  his  faculties  generally. 

The  same  may  be  said  of  what,  under  the  head  of  the  rights 
which  he  styles  absolute  rights,  he  terms  the  right  of  private 
property.  What  this  might  be,  I  could  not  for  a  long  time 
make  out :  but  by  comparing  it  with  a  corresponding  passage 
in  his  third  volume,  it  was  cleared  up.  I  could  not  persuade 
myself  that  it  meant  nothing.  I  now  find  that  it  does.  It  is 
merely  a  collective  name  for  all  those  various  rights  which, 
either  as  property  in  the  strict  sense,  or  as  rights  derived  from 
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contracts  or  quasi-contracts^  are  the  subject  of  his  whole  Com- 
mentaries, and  does  not  stand  for  a  particular  right  at  aU. 

These  are  only  some  of  the  meanings  of  this  most  ambiguous 
word.  It  is  most  difficult  to  get  on  with  it  intelligibly  and 
without  endless  circumlocution.  For  the  present  I  mean  by 
property  or  dominion^  every  right  in  and  over  a  thing,  which  is 
indefinite  in  user,  as  distinguished  from  servitris.  The  various 
modes  of  dominium  or  property  as  thus  understood,  I  shall 
shew  as  I  proceed. 
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DOMINIUM   AND    SERVITUS. 

In  my  last  Lecture,  I  proceeded  to  the  first  of  the  two  capital      Lect. 

YT  VTTT 

departments  under  which  I  arrange  or  distribute  the  matter  of   .  > 

the  Law  of  Things  (or  the  matter  of  the  bulk  or  mass  of  the  Recapitu- 
legal  system) :  namely,  primary  rights,  with  their  corresponding 
primary  duties. 

Adverting  to  primary  rights  (or  to  rights  which  are  not 
consequences  of  delicts  or  injuries),  I  proceeded,  in  the  first 
instance,  to  rights  in  rem  (or  rights  availing  against  the  world 
at  large)  as  existing  per  se  or  simply :  that  is  to  say,  as  not 
combined  with  rights  in  person/im,  or  rights  availing  exclusively 
against  specifically  determined  persons. 

Adverting  to  rights  in  rem,  as  existing  per  se  or  simply,  I 
first  considered  them  with  reference  to  differences  between  their 
respective  miJbjeds:  or  (changing  the  expression)  with  reference 
to  differences  between  the  aspects  of  the  forbearances  which 
may  be  styled  their  objects.  I  touched  upon  the  rights  of  the 
class  of  which  the  subjects  are  (hinge,  or  of  which  the  objects 
are  such  forbearances  as  determinately  regard  specifically  de- 
termined things.  I  noticed  the  rights  of  the  class  of  which  the 
subjects  are  persons,  or  of  which  the  objects  are  such  forbear- 
ances as  determinately  regard  specifically  determined  persons. 
And  I  adverted  to  the  rights  of  the  class  which  have  no  specific 
subjects,  or  of  which  the  objects  are  such  forbearances  as  have 
no  specific  regard  to  specific  things  or  persons. 

Dismissing  the  rights  of  the  class  of  which  the  subjects  are 
persons,  and  also  the  rights  of  the  class  which  have  no  specific 
subjects,  I  proceeded  to  such  distinctions  between  rights  of  the 
class  over  things  as  are  foimded  on  differences  between  the 
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degrees  wherein  the  entitled  persons  may  use  or  deal  with  the 
subjects. 

I  adverted  generally  to  that  leading  distinction  of  the  class 
which  may  be  marked  with  the  opposed  expressions,  ctommtoTi, 
property,  or  ownership,  and  seroiivde  or  easement.  And  to  ob- 
viate some  of  the  difficulties  which  arise  from  the  ambiguities 
of  the  expression,  I  stated  some  eight  or  ten  of  the  many  and 
disparate  meanings,  which,  in  popular  language,  and  even  in 
the  writings  of  lawyers,  are  annexed  to  the  term  property  and 
the  term  dominion. 


Distinc- 
tion be- 
tween do- 
minion or 
property 
and  acm- 
tus  or  eaae* 
m^nt. 


Pursuing  my  examination  of  the  distinction,  which,  for 
want  of  better  names,  I  marked  with  the  opposed  expressions 
to  which  I  have  now  adverted,  I  would  remark  that  I  mean  by 
property  (as  opposed  to  servitus  or  easement)  any  right  which 
gives  to  the  entitled  party  an  indefinite  power  or  liberty  of 
using  or  disposing  of  the  subject:  or  (in  other  words)  which 
gives  to  the  entitled  party  such  a  power  or  liberty  of  using  or 
disposing  of  the  subject  as  is  not  capable  of  exact  circumscrip- 
tion ;  as  is  merely  limited  generally  by  the  rights  of  all  other 
persons,  and  by  the  duties  (relative  or  absolute)  incumbent  on 
himself. 

And  by  servitus  or  easement  (as  opposed  to  property  or 
dominion)  I  mean  any  right  which  gives  to  the  entitled  party 
such  a  power  or  liberty  of  usiug  or  disposing  of  the  subject  as 
is  defined  or  circumscribed  exactly. 

An  estate  in  fee  simple  in  land,  absolute  property  in  a 
personal  chattel,  or  an  estate  or  interest  for  life  or  years  in 
land  or  a  personal  chattel,  are  all  of  them  cases  of  property  or 
dominion  (taking  the  expression  in  the  sense  which  I  am  now 
giving  it). 

A  right  of  way  through  land  belonging  to  another,  a  right 
of  common  (or  of  feeding  one's  cattle  on  land  belonging  to 
another),  or  a  right  to  tithe  (or  to  a  definite  share  in  the 
produce  of  land  belonging  to  another),  are  all  of  them  cases  of 
servitus  or  easeynsTU  (as  I  now  understand  the  expression). 

Whoever  has  a  right  of  property  may  apply  the  subject 
of  his  right  to  any  purpose  or  use  which  does  not  amount  to  a 
violation  of  any  right  in  another,  or  to  a  breach  of  any  duty 
l}dng  on  himself.  And  it  is  only  in  that  negative  manner  that 
the  extent  of  the  power  of  user  imported  by  the  right  can 
possibly  be  determined. 

But  in  the  case*  of  a  right  of  servitude,  the  purposes  or 
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uses  to  which  the  person  invested  with  the  right  may  apply  the      Lkct. 
subject,  are  not  only  limited  generally  by  the  duties  incumbent    ^ 
upon  him,  but  are  determined  or  may  be  determined  by  a 
positive  and  comprehensive  description. 

In  a  word,  servitvA  or  easement  gives  to  the  entitled  party, 
a  power  or  liberty  of  applying  the  subject  to  exactly  determined 
purposes.  Property  or  dominion  gives  to  the  entitled  party, 
the  power  or  liberty  of  applying  it  to  all  purposes,  mvt  such 
purposes  as  are  not  consistent  with  his  relative  or  absolute 
duties. 

I  would  briefly  remark  (before  I  proceed)  that  in  treating 
of  the  distinction  now  in  question,  I  suppose  that  the  right  of 
the  party  is  present  or  vested,  and  is  also  accompanied  with  a 
right  to  the  present  enjojrment  of  the  right,  or  to  the  present 
exercise  of  it.  To  the  nature  of  contingent  rights,  and  of  such 
vested  rights  as  are  not  coupled  with  a  right  to  present 
enjoyment  or  exercise,  I  shall  advert  hereafter. 

Property  or  dominion  (used  with  the  meaning  which  I  am  Property 
now  annexing  to  the  term)  is  applicable  to  any  right  which  ibiToT^* 
gives  to  the  entitled  party  an  indefinite  power  or  liberty  of  various 
using  or   dealing  with   the   subject.     But   property  (as   thus 
understood)  is  susceptible  of  various  mod^s :  that  is  to  say,  the 
limitations  or  restrictions  to  that  power  or  liberty,  which  spring 
from  the  rights  of  others  and  from  the  duties  incumbent  on 
himself,  may  vary  to  infinity. 

For  example :  A  right  of  unlimited  duration  (as  an  estate 
in  fee-simple  in  land,  or  absolute  property  in  a  personal  chattel) 
and  a  right  of  limited  duration  (as  an  estate  for  life  or  years  in 
land  or  a  personal  chattel)  are  equally  property  (in  the  present 
sense  of  the  expression) :  for,  in  either  case,  the  power  or  liberty 
of  user  which  resides  in  the  entitled  party,  is  not  susceptible  of 
positive  and  exact  circumscription. 

But  the  limitations  or  restrictions  to  that  indefinite  right  of 
user,  are,  in  the  different  cases,  widely  difierent 

In  the  case  of  the  estate  in  fee,  or  the  absolute  property  in 
the  personal  chattel,  the  owner  may  waste  or  destroy  the  sub- 
ject, in  so  far  as  such  waste  or  destruction  may  not  be  injurious 
to  other  persons  considered  generally. 

In  the  case  of  the  estate  for  life,  or  of  the  estate  for  years, 
this  power  or  liberty  is  restrained,  not  only  by  the  rights  of 
others  considered  generally,  but  by  the  rights  in  the  same  sub- 
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ject  of  those  in  remainder  or  reversion:  that  is  to  say,  who 
have  rights  in  the  same  subject,  subsequent  to  the  rights  of  the 
owner  for  life  or  the  owner  for  years.  For  if  the  owner  for  life, 
or  the  owner  for  years  (I  know  how  uncouth  this  phrase  sounds 
to  an  English  lawyer,  but  I  have  given  my  reason  for  selecting 
it),  had  the  same  power  of  user  which  resides  in  the  absolute 
owner,  it  is  clear  that  the  rights  of  those  who  are  in  remainder 
or  reversion  would  be  merely  illusory.  In  respect  of  tJidr 
rights,  he,  at  least,  must  be  subject  to  the  duty  of  not  destroying 
the  subject,  or  of  so  dealing  with  it  as  would  render  it  absolutely 
worthless.** 

But  the  restrictions  to  the  right  of  the  limited  owner,  which 
arise  from  the  rights  of  the  remainderman  or  reveisioner,  may 
also  be  fixed  differently  by  the  absolute  dispositions  of  the  law, 
or  by  private  dispositions  which  the  law  allows  and  protects. 
We  may  suppose,  for  example,  that  the  owner  for  life  of  land 
may  be  empowered  to  divest  it  completely  of  timber  and 
buildings,  and  to  leave  nothing  to  his  followers  but  the  bare 
soil;  Or  that  his  power  of  taking  timber,  and  demolishing 
buildings,  may  be  more  or  less  restricted. 

In  our  own  law,  in  the  Boman  and  French  law,  and  (no 
doubt)  in  every  other  system,  the  power  over  a  thing  residing 
in  a  person  having  in  it  an  interest  limited  in  point  of  time  is 
not  only  restricted  in  duration,  but  in  regard  of  the  interests  of 
the  following  takers,  is  restricted  in  a  great  variety  of  ways. 
For  instance,  the  right  of  a  tenant  by  the  courtesy,  and  that  of 
a  tenant  in  dower  in  the  English  law,  are  different.  An  estate 
for  life,  again,  may  be  given  subject  to  waste  generally,  or  free 
from  the  restrictions  which  the  Courts  of  Equity  have  annexed 
even  to  grants  without  impeachment  of  waste :  for  instance,  the 
restriction  of  not  cutting  down  ornamental  trees  and  the  like, 
for  I  take  this  provision  of  equity  to  be  only  dispositive,  that  is, 
intended  to  take  effect  only  if  the  parties  should  not  otherwise 
provide. 
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But  though  the  possible  Jivodes  of  property  are  infinite,  and 
though  the  indefinite  power  of  user  is  always  restricted  more  or 
less,  there  is  in  every  system  of  law,  some  one  mode  of  property 
in  which  the  restrictions  to  the  power  of  user  are  fewer  than  in 
others :  Or  (changing  the  expression)  there  is  some  one  mode  or 
property  in  which  the  power  or  liberty  of  indefinite  user  is 
more  extensive  than  in  others.     And  to  this  mode  of  property, 

»  Blackstone,  vol.  ii  pp.  122,  280,  881,  897 ;  voL  iii.  pp.  223,  etc. 


Dominium  and  Servitus.  797 

the  term  dominion,  property,  or  ownership  is  pre-eminently  and      Lect. 

emphatically  applied.  v 

Such,  for  example,  in  the  Soman  law,  is  dominion  (in  the  ^^er,  and 
strict  sense) :  such,  in  the  French  law,  is  propria  (in  the  same  with  a 
sense) :  such,  in  our  own  law,  is  absolute  property  in  a  movable.  PJ*.^®'*  ?^ 
Such,  too,  in  our  own  law,  is  an  estate  in  fee-simple  in  land :  from  con- 
but  which  (although  it  is  closely  analogous  to  absolute  property  ^^&^^^ 

\  'o  JO  r     r      J    successors. 

in  a  movable)  is  not  commonly  called  property  or  ownership. 

The  right  of  property  pre-eminently  so  called  (or  the  mode 
of  the  right  of  property  which  is  coupled  with  the  largest  power 
of  user)  is  (for  the  reasons  to  which  I  have  just  adverted)  a  right 
of  unlimited  duration :  that  is  to  say,  there  is  no  person  having 
any  interest  in  the  subject  subsequent  to  his  own,  from  whom 
the  owner  may  not  divert  it  by  a  total  or  partial  alienation. 
Let  the  contingent  successors  be  who  they  may  (whether  they 
succeed  by  private  and  particular  dispositions,  or  by  general  dis- 
positions of  the  law  taking  effect  in  default  of  particular  disposi- 
tions), they  have  no  such  right  in  the  subject  as  the  owner  may 
not  defeat,  and  as  sets  a  restriction  or  limitation  to  his  power 
of  using  the  subject 

This  I  apprehend  (speaking  generally)  is  the  notion  of 
property  imlimited  in  duration,  and  therefore  the  most  extensive 
of  any  in  respect  of  the  power  of  user.  In  strictness,  it  is  not 
a  right  of  unlimited  duration :  for  no  right  can  endure  longer 
than  the  life  of  the  party  entitled.  But  it  implies^  a  power  of 
aliening  the  right  itself,  from  the  successors  who  would  take  it 
(by  particular  disposition,  or  by  the  general  disposition  of  the 
law)  in  case  the  owner  died  without  alienation.  To  this  I  shall 
advert  particularly,  when  I  come  to  consider  rights  in  regard  to 
their  respective  durations. 

Even  the  right  of  property  pre-eminently  so-called  (or  the  Property 
right  of  property  whose  duration  is  unlimited)  is  not  imlimited  J^"^i^^^ 
in  respect  of  the  power  of  user  which  resides  in  the  proprietor.  caUe^  is 
The  right  of  user  (with  the  implied  or  corresponding  right  of  ^^^^  j^ 
excluding  others  from  user)  is  restricted  to  such  a  user,  as  shall  respect  of 
be  consistent  with  the  rights  of  others  generally,  and  with  the  of  uSr^^' 
duties  incumbent  on  the  owner. 

For  example :  I  may  exclude  others  generally  from  my  own 
land  or  house:  but  I  cannot  exclude  officers  of  justice,  who, 
authorised  by  a  warrant  or  other  due  authority,  come  to  my 

M  I  incline  to  think  that  the  j^Qwer  of  turn,  not  by  any  necessary  sequence,  but 

alienation  from  those  who  would  other-  only  through  certain    caprices  of   the 

wise  succeed  to  the  eigoyment,  is  con-  English  law.     See  Lecture  LI.  post,  and 

nected  with  the  idea  of  unlimited  dura-  notes  there. — R.  C. 

VOL.  IL  U 
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house  to  search  for  stolen  goods.  If  I  am  the  absolute  owner 
of  my  house,  I  may  destroy  it  if  I  will  But  I  must  not  destroy 
it  in  such  a  manner  as  would  amount  to  an  injury  to  any  of 
my  neighbours.  If,  for  example,  I  live  in  a  town,  I  may  not 
destroy  it  by  fire,  or  blow  it  up  by  gunpowder. 

I  have  a  right  in  my  own  person  which  is  analogous  to  the 
right  of  property  in  a  determinate  thing.  And,  as  a  consequence 
of  that  right,  I  may  (generally  speaking)  move  from  place  to 
place.  But  this  my  liberty  and  right  of  locomotion,  does  not 
empower  me  to  enter  the  land  or  house  of  another,  unless  I  am 
specially  authorised  by  the  owner^s  license,  by  a  right  of  way 
through  his  house  or  land,  or  by  some  other  cause  specially 
empowering  me  to  enter  it. 

And  the  power  of  user  which  is  implied  by  the  right  of 
property,  may  also  be  limited  by  duties  which  are  incumbent 
on  the  owner  specially  and  accidentally. 

For  example :  The  power  of  user,  may  be  restricted  by  duties 
or  incapacities  which  attach  upon  the  owner  in  consequence  of 
his  occupying  some  status  or  condition.  We  may  conceive,  for 
example,  that  an  infant  proprietor  is  restricted  (by  reason  of  his 
infancy)  in  respect  of  the  power  of  using,  as  well  as  the  power 
of  aliening. 

Or  the  power  of  user  may  be  restricted  by  reason  of  a  con- 
current right  of  property  residing  in  another  over  the  same 
subject  I  mean  by  one  which  is  coupled  with  a  present  right 
of  possession,  and  therefore  properly  wincurrefnJty  not  escpectant 
upon  the  termination  of  the  other  right  of  property.  This  is 
called  condominium,  in  the  Soman  law;  joint  property  and 
property  in  comm/m  in  our  own. 

Or  the  power  of  user  may  be  restricted  by  virtue  of  a  right 
of  servitude  residing  concurrently  oyer  the  same  subject  in 
another  person.  For  example:  I  have  (speaking  generally)  a 
right  of  excluding  others  from  my  own  field.  But  I  have  not 
a  right  of  excluding  you  (exercising  your  servitude  or  easement), 
if  you  have  a  right  of  way  (by  grant  or  prsescription)  over  the 
subject  of  my  right  of  property.  I  have  (speaking  generally)  a 
right  to  the  produce  of  the  field :  but  that  right  is  limited  by  a 
right  in  the  parson  to  a  tithe,  unless  my  land  be  tithe  free. 

It  follows  from  what  has  preceded,  that  neither  that  right 
of  property  which  imports  the  largest  power  of  user,  nor  any  of 
the  rights  of  property  which  are  modes  or  modifications  of  tiiat, 
can  be  defined  exactly.  For  property  or  dominion,  ex  vi  termini, 
is  jus  in  rem  importing  an  indefinite  power  of  user :  i.e.  such  a 
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power  of  using  or  of  dealing  with  the  subject  as  is  limited  by      Lbct. 
nothing  but  the  duties  incumbent  on  the  owner :  or  a  power  of  ^ 

applying  the  subject  to  any  purpose  whatever  which  does  not  defined  (in 
conflict  with  any  duty  to  which  the  owner  is   subject.     This  the^Ur 
indefiniteness  is  of  the  very  essence  of  the  right ;  and  implies  ^^  ^^) 
that  the  right  (in  so  far  as  concerns  the  power  of  user)  cannot 
be  determined  by  exact  and  positive  circumscription.     Such  an 
application  of  the  subject  as  consists  with  every  of  his  duties, 
the  owner  has  a  right  to  make :  And  any  act,  by  another,  pre- 
venting or  hindering  any  application  of  the  kind,  is  an  offence 
against  his  right 

The  definition,  therefore,  of  the  right  of  property  lies  through- 
out the  corpiis  juris,  and  imports  a  definition  of  every  right  or 
duty  which  the  corpus  juris  contains. 

But  though  neither  absolute  property,  nor  any  of  its  modes,  The  modes 
is  capable  of  exaxjt  circumscription,  the  various  modes  are  dis-  ^JfS^ 
tinguishable  fix)m  one  another  by  precise  lines  of  demarcation,      eolshable 

For  example :  The  right  of  owner  for  life,  or  of  owner  for  another  by 
years,  may  be  distinguished  from  the  right  of  the  absolute  precise 
owner,  by  an  enumeration  of  the  powers  of  user  (belonging  to  motion. 
the  absolute  owner)  from  which  the  owner  for  life  or  years  is 
excluded. 

And  this  (I  apprehend)  is  the  way  in  which  these  modes 
of  absolute  property  are  distinguished  from  absolute  property 
itself  and  from  one  another.  Such  or  such  a  use,  for  example, 
which  the  absolute  owner  may  lawfully  derive  from  the  subject, 
would  be  in  the  owner  for  life  or  the  owner  for  years,  an  injury 
to  the  remainderman  or  reversioner. 

What  I  have  said  with  regard  to  the  definition  of  absolute  The  defini- 
property  quadrates  with  the  practice  of  law  writers  or  makers  defini-*^^'^^ 
of  codes.  tions)  of 

In  the  Institutes  of  Gains  and  Justinian,  the  right  of  pro-  STvari^s 
perty  or  dominion  is  not  defined  at  alL     Things  are  described ;  codes  or 

.m  ji»  ••  j»ii  j»ij  •     sYsteniftiic 

the  modes  of  acquirmg  property  m  them  are  described ;  servi-  treatises. 
tudes  are  described ;  but  of  the  right  of  property  or  dominion 
no  direct  description  is  given.  The  nature  of  the  right  (in 
respect  of  the  power  of  user)  left  to  be  inferred  from  the  treatise 
generally.  In  the  codes  or  treatises  which  attempt  a  definition 
of  it,  merely  a  few  of  its  properties  or  qualities  are  given ;  and 
those  properties  or  qualities  are  given  with  restrictions  which 
lie  throughout  the  body  of  the  law.  Thus,  in  the  544th  article 
of  the  French  Code,  property  is  declared  to  be  the  absolute  right 
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Lect.  of  using  or  dealing  with  a  thing  as  we  will,  provided  we  do  not 
^    use  it  in  any  manner  which  is  prohibited  by  laws  or  riglerfiens. 

Bentham  appears  to  have  seen  the  same  difficulty,  and  to 
have  got  over  it  in  much  the  same  manner.  Speaking  of  droits 
int^graux  as  opposed  to  droits,  he  says:  'De  tons  ces  droits, 
dans  un  syst^me  fond^  sur  Tutilit^,  il  n'en  est  aucun  qui  ne 
doive  avoir  des  limites.  Le  premier  (droit  d'occupation)  sera 
limits  par  Tobligation  de  ne  faire  de  la  chose  aucim  usage 
nuisible  h,  autrui.  Le  second  (droit  de  donner  exclusion  h, 
autrui),  par  Tobligation  de  permettre  Tusage  de  la  chose,  k  pro- 
pos  de  besoin  urgent  pour  Tavantage  d'autrui,  etc. — Ces  excep- 
tions d^duites,  ce  qui  reste  fait  la  quantity  inUgrale  du  droit' 

Blackstone  attempts  to  define  property  in  a  personal  chattel. 
The  owner,  he  says,  hath  solely  and  exclusively  the  right  and 
also  the  occupation  of  a  movable  chattel,  so  that  it  cannot  be 
taken  from  him  without  his  act  and  default  Tins  is  evidently 
so  vague,  that  it  amounts  to  nothing,  and  must  be  taken  with 
all  the  restrictions  resulting  from  the  whole  body  of  the  law 
generally.  There  is  no  attempt,  either  by  Blackstone  or  by  Sir 
Matthew  Hale,  whom  he  followed,  to  define  an  estate  in  fee- 
simple,  in  respect  of  the  power  of  user. 

Such  maxims  of  law  as  these,  Sic  lUere  tiw  vt  alienum  non 
Icedas;  Qui  jure  sv/o  utitur  neminem  Icedit,  and  the  like,  arise 
from  this  impossibility  of  exactly  defining  and  circumscribing 
the  right  of  ownership  or  property,  and  are  really  almost  identical 
propositions. 

The  distinction  between  legal  and  equitable  property  (or 
dominium  ex  jure  quiritium  and  dominiu/m  honitarium)  is  a  mere 
accident,  arising  from  the  existence  of  the  accidental  distinction 
between  law  and  equity,  or  jus  civile  and  jus  prcetorium,^ 


Inquirenda :  1*"  How  to  ascertain  (if  that  be  possible)  the  services 
or  uses  which  may  be  exacted  or  derived  from  the  subject :  2"  How 
to  ascertain  the  services  or  uses  which  may  not  be  derived  from  the 
subject,  out  of  regard  for  rights  residing  in  others,  or  absolute  obli- 
gations upon  self. 

The  extent  of  the  right  in  respect  of  services  seems  not  to  be 
definable;  although  an  enumeration  of  them  may  be  made  co-ex- 
tensively  with  (l"*)  the  acts  which  have  been  held  to  be  unlawful 
obstructions  or  withholdings  of  such  services;  (2°)  i^ith  the  acts 

*"  For  dominium  ex  jure  quiritium   yigny's  Recht  des  Besitses,  pp.  86,  96, 
and  dominium  honitarium,  see  Hugo's   176.    Gaii  Comm,  ii  40. 
GeachichU,  pp.  167,  478,  601,  844.     Sa- 
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which  have  been  held  to  be  a  lawful  dealing  with  the  subject,  or      Lect. 
lawful  perception  of  such  services. — (See  Blackst^y  voL  iii  p.  120).       XLVill 

The  exceptions  out  of  the  indefinite  services  over  which  (as 
above)  the  right  extends,  consist  in  such  uses  of  the  subject  as 
would  amount  to  violations  of  a  similar  or  another  right  in  others, 
or  of  absolute  obligations  on  one's  self.  In  defining  a  rights  care 
must  therefore  be  taken  not  to  make  it  inconsistent  with  a  right  in- 
tended to  be  given  to  another,  etc.     (Use  of  interpretation  here.) 

Property,  as  here  considered,  is  property  existing  in  its  widest 
extent ;  unlimited  in  respect  of  services,  by  any  right  to  or  over  the 
same  subject  in  another ;  and  limited  only  by  rights  of  others  over 
or  to  other  subjects,  or  by  absolute  obligations  on  self. 

A  right  limited  by  rights  of  others  over  the  same  subject  (as 
dominium  affected  by  servOus;  condominium,  whether  in  property  or 
servitus),  though  involving  fewer  services  and  subject  perhaps  to 
fewer  violations,  is,  nevertheless,  more  difficult  to  explain. 

The  aitempts  to  solve  these  difficultieSy  which  one  meets  with  in 
ordinary  law  books,  are  merely  identical  propositions  and  amount  to 
nothing :  e,g.  '  Qui  jure  sm  utitur  neminem  hediV  If  by  Icedit  be 
meant  damage  or  evil,  it  is  false  (and  inconsistent  with  what  immedi- 
ately precedes) ;  since  the  exercise  of  a  right  is  often  accompanied 
with  the  infliction  of  positive  evil  in  another ;  and  where  others  are 
excluded  from  the  subject,  supposes  a  pain  of  privation  inflicted  on 
others.  If  by  Icedit  be  meant  injury,  the  proposition  amounts  to 
this ;  that  the  exercise  of  a  right  cannot  amount  to  a  wrong  :  which 
is  purely  identical  and  tells  us  nothing ;  since  the  thing  we  want 
to  know  is,  '  what  is  right  ?  (or  what  is  that  which  I  may  do  with- 
out wrong  ?) ;  and  what  is  wrong  ?  (what  is  that  which  would  not 
be  an  exercise  of  my  own  right,  inasmuch  as  it  would  amount  to 
a  violation  of  a  right  in  another?)' 

The  same  observations  are  applicable  to  '  sic  utere  tuo  vi  alienum 
turn  Icedds.* 

The  definition  of  those  rights  which  are  definite  in  respect  of 
services,  and  exist  over  the  same  subject,  is  one  means  of  limiting  or 
defining  those  rights  which  are  indefinite :  Since  acts  (of  user,  ex- 
clusion, etc.)  inconsistent  with  the  former  set  of  rights,  are  all  of 
them  knowable ;  and  are,  therefore,  so  many  knowable  uses  to  which 
the  indefinite  rights  do  not  extend.  But  accurately  to  assign  that 
limit  to  these  last  which  is  presented  by  the  rights  of  others  over 
other  subjects  or  by  the  absolute  obligations  of  the  owner  (where 
such  rights  or  obligations  are  themselves  indefinite),  seems  to  be 
impossible ;  And  even  if  all  the  rights  and  obligations  which  limit 
were  themselves  defined,  a  complete  statement  of  the  definition 
would  involve  a  repetition  of  the  whole  code. 


Wahres  Eigenthum  ist  nur  moglich  an  korperlichen  Sachen. 
Allein  im  Romischen  Bechte  ist  der  Begriff  von  Eigenthum  auch 
ausgedehnt  auf  jura  in  re  insofern  sie  uns  als  eigene  Rechte  an  einer 
fremden  Sache  zustehen :  daher,  dominium^  umsfrudus  et  servitus.     Im 
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Lect.      weitesten  Sinne,  begreift  Eigenthum  aXLe&  was  zu  unserm  Fermbgen 
XLYIII    gehartf  also  auch  Forderungen. — Mackeldey,  Lehrbuch  des  heut.     Bom. 
BecJUs^  vol.  ii.  p.  36. 

CommufUty  of  Goods, 

Community  of  goods  is  nothing  but  property  in  common ;  ix,  a 
right  in  the  whole  over  the  subject,  with  a  right  in  each  to  a  certain 
share  in  the  produce;  A  right  which  must  depend  upon  certain 
conditions;  as,  e,g,  contributing  to  the  product  by  a  due  portion 
of  exertion. 

Or  supposing  the  right  absolute,  then  tjie  labour  must  be  enforced 
by  punishment. 

The  necessity  of  this  is  derived  from  two  considerations;  1st, 
that  good  things  can  only  be  procured  by  labour.  2ndly,  that  the 
product  of  them  is  limited  in  amount.  At  the  best,  there  is  not 
enough  for  all ;  t.e.  enough  to  satisfy  all  the  desires  of  all. 

From  either  of  these  the  necessity  of  one  of  the  schemes  I  have 
mentioned  arises. 

But  even  supposing  that  by  training  and  by  the  advantages  of 
combination,  the  labour  might  be  lessened,  the  amount  increased, 
and  the  desires  limited,  this  can  never  be  carried  so  far  as  to  render 
all  law  unnecessary. 

But  the  whole  is  a  speculation. 


lation. 


LECTUEE  XLIX. 

SERVITUS,  OR  EASEMENT. 


Lect.      In  my  last  Lecture  I  considered  particularly  property  or  dominion 
.    (as  opposed  to  servitvs  or  easement).     In  my  present  Lecture, 
I  shall  consider  particularly  servUvs  or  easement  (as  opposed 
to  property  or  dominion). 
Recapitu-  As  I  stated  in  my  last   Lecture,  I  mean  by  property  or 

dominion  (taken  with  the  sense  wherein  I  use  the  term,  for  the 
present)  any  such  right  in  rem  (of  limited  or  unlimited  duration) 
as  gives  to  the  party  in  whom  it  resides  an  indefinite  power  or 
liberty  of  using  or  dealing  with  the  subject :  A  power  or  liberty 
of  using  or  dealing  with  the  subject  which  is  not  capable  of 
exact  circumscription  or  definition;  which  is  merely  limited, 
generally  and  indefinitely,  by  the  sum  of  the  duties  (relative  and 
absolute)  incumbent  on  the  owner  or  proprietor. 

As  I  also  stated  in  my  last  Lecture,  property  or  dominion 
(as  thus  understood)  is  susceptible  of  various  modes:  or  (in 
other  words)  the  indefinite  power  of  user,  which  is  of  the  essence 
of  all  property,  is  susceptible  of  various  degrees  of  restriction. 
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But  whatever  be  the  extent  of  the  power  of  user  (and  of  the      Lieot. 


power  of  exclusion  which  the  power  of  user  implies),  it  is  not 
capable  of  exact  circumscription,  or  of  any  more  exact  circum- 
scription than  that  which  I  now  have  indicated. 

By  servUvs  or  easement  (taken  with  the  sense  which  I  give 
to  the  expression)  I  mean  any  such  right  in  rem  (or  any  such 
right  availing  against  the  world  at  large)  as  gives  to  the  party 
in  whom  it  resides  a  power  of  using  the  subject  which  is  definite 
as  well  as  limited.  The  power  of  using  the  subject  (like  that 
which  is  imported  by  the  right  of  property)  is  limited  by  the 
sum  of  the  duties  which  are  incumbent  on  the  party.  But, 
imlike  the  power  of  user  which  is  imported  by  the  right  of 
property,  it  is  not  Tnerely  circumscribed  by  the  simi  of  his  duties. 
The  uses  which  he  may  derive  fix)m  the  subject,  or  the  purposes 
to  which  he  may  apply  it,  are  defined  positively,  or  are  suscep- 
tible of  positive  description. 

In  short,  the  difference  between  property  (in  any  of  its 
modes)  and  of  servUua  (whatever  be  its  class)  would  seem  to  be 
this : — The  party  invested  with  a  right  of  servittts,  may  turn  or 
apply  the  subject  to  a  given  purpose  or  purposes.  The  party 
invested  with  a  right  of  property,  may  turn  or  apply  the  subject 
to  all  purposes  whatsoever,  save  such  purposes  as  are  not  con- 
sistent with  any  of  his  duties  (relative  or  absolute). 

As  I  remarked  in  my  last  Lecture,  it  is  by  reason  of  his 
indefinite  power  of  user,  that  the  subject  of  the  owner^s  right  is 
styled  his  own,  or  res  propria :  that  his  right  is  styled  property, 
ownership y  or  dominion:  that  he  is  said  to  be  the  ovmer  or 
proprietor  of  the  subject,  or  is  styled  its  lord  or  wMster.  For 
(as  I  then  remarked)  there  is  no  mode  of  property  (not  even 
that  which  is  pre-eminently  so  called),  and  which  implies  the 
largest  power  of  user  and  exclusion)  which  gives  a  power  of 
user  completely  unlimited,  and  a  consequent  power  of  exclusion 
which  is  completely  without  restrictions. 


XLIX 


\ 


Before   I   consider   particularly  the  nature  and  kinds   of 
servitudes,  I  must  interpose  the  following  brief  remarks. 

1st.  Speaking  generally,  the  subject  of  a  right  of  servitude  Speaking 

is  also  at  the  si^ne  time  the  subject  of  property  residing  in  frighfof 

another  or  others.     For  example,  if  I  have  a  right  of  way  over  servitude 

a  field,  the  field  is  yours  solely,  or  is  yours  jointly  or  in  common  J-on  of  a 

with  others,  or  is  yours  for  life  or  years  (solely  or  jointly  with  right  of 

others)  with  rights   of  property  in   others  expectant  on  the  ^§ing  in 

determination  of  that  your  limited  interest  another  or 
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others. 
But  a  right 
of  servi- 
tude may 
exist  over 
a  subject 
which  has 
not  an 
owner  pro- 
perly so 
called. 


Primary 
rights,  etc. 
Rights,  in 
rem,  perse. 


For  this  reason,^  rights  of  servitude  are  styled  by  the 
Eoman  lawyers  jura  in  re  cUiend :  that  is  to  say,  rights  over 
subjects  of  which  the  property  or  dominion  resides  in  another  or 
others.  Though  (as  I  shall  shew  at  the  close  of  my  Lecture)  rights 
of  servitude  are  not  the  only  rights  to  which  the  expression  fus 
in  re  aliend  (or  briefly,  jus  in  re)  is  aptly  or  actually  applied. 

For  the  same  reason,  a  right  of  servitude  is  styled  by  Mr. 
Bentham  a  fractional  right :  ^  that  is  to  say,  a  definite  right  of 
user,  subtracted  or  broken  off  from  the  indefinite  right  of  user 
which  resides  in  him  or  them  who  bear  the  dominion  of  the 
subject  For  the  same  reason,  a  right  of  servitude  is  styled  by 
Savigny^  (in  his  matchless  treatise  on  the  Sight  of  Possession) 
a  single  or  p«uiiicular  excejjtion  (accruing  to  the  benefit  of  the 
party  in  whom  the  right  resides)  from  the  power  of  user  and 
exclusion  which  resides  in  the  owner  of  the  thing. 

For  the  same  reason,  rights  of  servitude  are  styled  by 
French  writers,^  *  cUmembremens  du  droit  de  propri^t^ :  *  that  is 
to  say,  detached  bits  or  fractions  of  the  indefinite  right  of  user 
which  resides  in  him  or  them  who  own  the  subject  of  the 
servitude.  But  (as  I  shall  shew  at  the  close  of  my  Lecture) 
we  may  conceive  a  right  of  servitude  existing  over  a  thing, 
which,  speaking  with  precision,  has  no  owner.  We  may  con- 
ceive, for  example,  that  the  Sovereign  or  State  reserves  to  itself 
a  portion  of  the  national  territory ;  but  that  it  grants  to  one  of 
its  subjects,  over  a  portion  of  the  territory  so  reserved,  a  right 
which  quadrates  exactly  with  the  notion  of  a  right  of  servitude : 
that  is  to  say,  a  right  to  use  or  apply  the  subject  in  a  definite' 
manner. 

Now,  in  the  case  imagined,  there  is  not,  properly  speaking, 
any  right  of  property  in  the  thing  which  is  subjected  to  the 
servitude.  For,  it  is  only  by  analogy  that  we  can  ascribe  to 
the  Sovereign  a  legal  right.  Strictly  speaking,  the  party  has  a 
right  of  servitude,  while  the  indefinite  power  of  using  the  thing 
has  been  reserved  by  the  Sovereign  or  State  to  itself. 

But  since  most  rights  of  servitude  imply  rights  of  owner- 
ship, and  cannot  be  explained  without  reference  to  those  rights 
of  ownership,  I  shall  assume  for  the  present,  that  every  right 
of  servitude  is  jus  in  re  aliend :  is  a  definite  fraction,  or  (U- 
memirement,  of  property  or  dominion  in  the  given  subject, 
which  resides  in  another  or  others. 

»  Savigny,  Recht  des  BesUzes,  pp.  97,  ^  Recht  des  Besitzes,  pp.  525,  534. 

166.     See  Table  II.  Note  4,  post     Mac-  *  Code    civil    expliqu^   by   Rogron, 

keldey,  vol.  ii.  p.  6.  vol.  i.  p.  241. 

^  Trait^a  de  Legislation,  vol.  i.  p.  251. 
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2ndly.  I  shewed   in  my  last  Lecture,  that  the  modes  of      i^ct. 
property  (as  /  understand  the  expression)  are  infinite :  and  that    v     ^     ^ 
to  some  of  those  modes  we  cannot  apply  the  expression,  without  Difficulties 

^^  ''  •*•  A       •  1       encumber- 

a  departure  from  established  usage.      For  example:  A  nght  ingthe 
unlimited  in  respect  of  user,  and  also  unlimited  in  respect  of  terais*  pro- 
duration,  is  styled  property  or  dominion:  and,  indeed,  is  ih^  'servitus,' 
right  to  which  the  name  is  pre-eminently  given.     In  our  own  ^ent^^^ 
law  language,  a  right  indefinite  in  point  of  user,  though  limited 
in  point  of  duration,  is  also  esteemed  and  called  property,  pro- 
vided the  limited  duration  be  not  exactly  defined.     Thus :  we 
should  call  the  right  of  tenant  for  life  in  an  immovable  thing, 
property i  or  a  right  of  property.     But  a  right  indefinite  in  point 
of  user,  is  not,  in  our  own  law  language,  styled  property,  in  case 
the  right  be  of  limited  duration,  and  the  duration  be  exactly 
defined.     Thus  :  The  right  of  tenant  for  years,  under  a  lease  of 
a  house  or  farm,  is  not  called  property,  although  his  right  is 
jus  in  rem,  and  gives  him  an   indefinite  power  of  using   or 
dealing  with  the  subject.     We  should  say  of  a  life  interest  in 
an  immovable,  or  a  personal   chattel,  that  the  party  has  an 
estate  (or  a  right  oi  property)  with  remainder  or  reversion  over 
to  another  or  others.     We  should  also  say  of  the  interest  of  a 
lessee  for  years,  that  he  has  an  estate  for  years,  with  reversion 
over  to  another. 

But  we  should  not  style  his  interest  property  or  ownership, 
although  his  power  of  user  were  not  more  limited  than  that  of 
a  tenant  for  life,  and  though  the  duration  of  his  interest  were 
incomparably  longer  than  that  of  tenant  for  his  own  or  for  the 
life  of  another.  [Perhaps  the  interest  of  tenant  for  years  (like 
that  of  the  Roman  conductor,^  etc.)  was  not  originally  jiis  in 
rem,  but  merely  gave  him  a  right  to  the  enjoyment  against  the 
lessor.] 

Various  other  difficulties,  which  encumber  the  term  '  pro- 
perty,' I  stated  in  the  Lecture  before  the  last. — I  will  merely 
add,  at  present,  that  I  mean  by  the  term  property  (as  contra- 

^  The  analogy  is  remarkable.     By  the  possession,  specific  restitution  to  his  tena 

jus  civile  the  conductor  could  only  pro-  in  the  land.     The  first  instance  occurred 

tect  his  right  by  a  personalis  actio  against  in  the  reign  of  Edward  IV. ,  and  the  qv>asi 

his  lessor.      But  the  legislation  of  the  in  rem  actio  thus  given  to  the  lessee,  as 

Prsetors  extended  to  him,  for  his  inter-  it  availed  against  all  who  could  not  shew 

est,  the  benefit  of  the  various  Interdicts,  a  better  title  than  his  lessor,  became  con- 

and  thus  gave  him  what  was  called  a  venient  for  trying  questions  of  right,  and 

quasi  in  rem  actio.    The  extension  by  is  the  original  of  the  modem  ejectment, 

the  Praetor  of  these  remedies  in  favour  See  BlaclLstone,  vol.  iii.  p.  200.    CC  Vat. 

of  the  conductor  was  precisely  equiva-  Fra^.  44,  and  Dig,  xliii.  18  (De  Superfi- 

lent  to  the  introduction  of  the  rule  by  ciebus),  1.  i.  §  1,  and  the  preceding  title 

which  our  Courts  of  Common  Law  gave  (Uti  possidetis). — R.  C. 
the  lessee,  who  had  been  ousted  trom 
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XLIX      distinguished  to  servUvs)  any  right  in  rem  (of  any  doratioii 
'  whatever)  which  gives  to  the  entitled  party  an  indefinite  power  of 

tiser.  For  I  am  not  considering  rights  with  reference  to  their 
various  durations,  but  with  reference  to  the  power  of  user  which 
they  variously  import.  Though  (as  I  shewed  in  my  last  Lecture) 
the  power  of  user  (in  cases  of  property)  is  so  modified  by  the 
extent  of  duration,  that  it  is  impossible  to  consider  rights  of 
property  from  the  former  of  the  two  aspects,  without  consider- 
ing them,  to  some  degree,  from  the  latter  also. 

The  term  servitvs  is  not  less  encumbered  with  difficulties 
than  the  term  property.  For  there  are  many  rights  (as  I  shall 
shew  presently)  which,  in  the  language  of  the  Boman  law  and 
of  the  modem  systems  derived  from  it,  are  styled  servitvdes : 
but  which,  in  the  language  of  the  English,  would  be  styled 
rights  of  property.  And,  justly :  for  they  are  rights  importing 
an  indefinite  power  of  user,  although  they  are  not  rights  of  un- 
limited duration ;  and  although  they  do  not  empower  the  party 
to  alien  the  subject  from  those  who  vh/uM  succeed  to  him  in 
default  of  such  alienation. 

To  these  improper  servitudes  I  shall  advert  more  fully 
hereafter.  And  I  now  merely  add,  that  I  mean,  for  the  present, 
by  a  right  of  servitude  (as  opposed  to  a  right  of  property)  any 
such  right  in  a  subject  owned  by  another  or  others  as  gives 
to  the  party  a  definite  power  of  using  it. 

The  term  easevnervt  is  not  less  objectionable  than  the  term 
servUus,  For  though  it  is  never  extended  to  any  such  rights  in 
rem  as  fall  properly  within  the  category  of  property,  it  is  not 
applied  to  certain  rights  in  rem  which  fall  properly  within  the 
category  of  servitudes.  For  example:  A  right  of  way  over 
another's  field  is  styled  an  easement  A  right  of  common  is 
also  styled  an  easement  But  a  right  to  predial  tithes  (or  to  a 
definite  portion  in  the  produce  of  another's  land)  is  never  (I 
think)  styled  an  easement :  although  it  is  called  a  servitude  (or 
by  a  name  of  similar  import)  in  the  language  of  the  legal  systems 
which  have  borrowed  largely  from  the  Eoman. 

But  whatever  may  be  the  usual  import  of  the  term  easement 
(and  it  has  not,  I  think,  any  settled  import),  I  venture  to  use  it 
.  with  the  sense  in  which  I  employ  the  term  servitude  ;  as  mean- 
ing any  right  (definite  in  point  of  user)  over  a  subject  which  is 
res  aliena. 
Quaere,  3rdly.  For  the  sake  of  simplicity,  I  have  assumed  in  my 

^aUw  *  O^tKne,  and  also  in  my  last  and  present  Lectures,  that  every 
servitude     right  of  servitude  is  a  right  of  using  a  subject  owned  by  another 
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or  others.     But,  as  I  shall  shew  immediately,  there  are  certain      Lect. 

XLIX 

servitudes,  which,  in  the  language  of  modei^  Civilians,   are    ^ 
called  negative :  and  which  in  the  language  of  the  Boman  lawyers,  ^  &  ^s^^ 
are  said  to  consist  non  faciendo ;  that  is  to  say,  not  to  consist  of  ^e  sab- 
a  right  to  tise  positively  the  given  subject,  but  in  a  right  to  a  ^®5*L^^-^ 
forbearance  (on  the  part  of  the  owner)  from  putting  the  given  be  not 

subject  to  a  given  use.  merely 

Now,  whether  a  negative  servitude  be  really  a  right  of  user,  penmam 
or  whether  it  be  a  servitude  at  all  (and  be  not  rather  a  mere  !J^?f^  *^® 

^  owner  or 

right  in  personam),  are  questions  which,  I  frankly  confess,  I  have  occupant  ? 
not  been  able  to  solve  to  my  own  satisfaction — I  shall,  however, 
discuss  the  subject  immediately :  And  I  merely  advert  to  it,  in 
this  preliminaiy  manner,  in  order  that  I  may  prepare  you  for  a 
discrepancy  between  the  definition  of  a  servitude  which  I  have 
hitherto  given,  and  that  analysis  of  servitudes  to  which  I  now 
proceed. 

Attempting  to  analyse  the  nature  of  servitudes,  and  to  mark  Order 
the  chief  kinds  into  which  they  are  divisible,  I  shall  address  my-  J'^e^J^'^re 
self  to  the  following  principal  (and  to  various  subordinate)  topics,  and  kinds 

Ist  The  distinction  between  the  servitudes  which  are  styled  tuderwiil 
by  modem  Civilians  affirmative  or  positive,  and  the  servitudes  ^  consi- 
which  are  styled  by  the  same  Civilians  negative  ;  that  is  to  say, 
those  which  consist  in  a  right  to  i^^  in  a  given  manner  the 
given  subject,  and  those  which  consist  in  a  right  to  ^forbearance 
(on  the  part  of  the  owner)  from  putting  the  given  subject  to  a 
given  use. 

2ndly.  I  shall  then  examine  the  celebrated  position,  that  no 
right  of  servitude  is  a  right  to  an  ac^  on  the  part  of  the  owner : 
that  every  right  of  servitude  is  a  right  to  t^se  the  subject  or  a  right 
to  a  forbearance  (on  the  part  of  the  owner)  from  using  the  subject. 

Srdly.  I  shaU  examine  the  distinction  between  real  servitudes 
and  persoTud  servitudes :  or  (adopting  to  a  certain  extent  the 
language  of  the  English  law)  between  servitudes  appurten/int 
and  servitudes  in  gross, 

4thly.  I  shall  examine  the  rights  of  property  or  dominion 
(meaning  by  property  or  dominion  any  right  in  rem  importing  an. 
indefinite  power  of  user)  which,  in  the  Eoman  Law,  are  ranked 
improperly  (as  I  conceive)  with  rights  of  servitude. — It  is  of  no 
small  importance,  that  this  confusion  of  disparate  objects  should 
be  pointed  out  and  cleared  up.  Without  such  a  previous  ex- 
planation, a  great  portion  of  the  Boman  Law,  and  of  the  modem 
systems  which  have  borrowed  its  terms  and  classifications,  are 
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Lbct.  to  an  English  lawyer  inexpressibly  perplexing.  UsusfrwcttiSy 
.^  /  ^  usvSf  habitatio,  swperficies^  emphyteusis^  and,  perhaps,  other  rights, 
which,  in  the  language  of  the  Boman  Law  are  frequently  styled 
servitudes,  would  be  deemed  (and  I  think  justly)  by  English 
lawyers,  rights  of  property  for  the  life  of  the  owner,  or  rights  of 
property  nearly  approaching  (in  principle)  to  an  estate  in  fee- 
simple  or  absolute  property  in  a  personal  chatteL 

In  pursuance  of  the  order  which  I  have  now  indicated,  I 

begin  with  the  established  division  of  rights  of  servitude  into 

positive  or  affirmative  servitudes,  and  negative  servitudes. 

Distinr-  j^  I  remarked  in  my  last  Lecture,  the  right  of  property  or 

tween         dominion  (in  so  far  as  the  right  of  user  is  concerned)  is  resolvable 

^•^^^f^  into  two  elements :  1st,  the  power  of  using  indefinitely  the  subject 

and  nega- '  of  the  right,  or  of  applying  the  subject  of  the  right  to  uses  or 

ttve  servi-    purposes  which  are  not  positively  and  exactly  circumscribed : 

2ndly,  a  power  of  excluding    others  (a  power  which  is   also 

indefinite)    from   using   the   same    subject.     For   a   power   of 

indefinite  user  would  be  utterly  nugatory,  unless  it  were  coupled 

with  a  corresponding  power  of  excluding  others  generaUy  from 

any  participation  in  the  use. 

The  power  of  user  and  the  power  of  exclusion  are  equally 
rights  to  forbearances  on  the  part  of  other  persons  generally. 
By  virtue  of  the  right  or  power  of  indefinitely  using  the  subject, 
other  persons  generally  are  bound  to  forbear  from  disturbing  the 
owner  in  acts  of  user.  By  virtue  of  the  right  or  power  of  ex- 
cluding other  persons  generally,  other  persons  generally  are  bound 
to  forbear  from  using  or  meddling  with  the  subject.  The  rights 
of  user  and  exclusion  are  so  blended,  that  an  offence  against  the 
one  is  commonly  an  offence  against  the  other.  I  can  hardly 
prevent  you  from  ploughing  your  field,  or  from  raising  a  building 
upon  it,  without  committing,  at  the  same  time,  a  trespass.  And 
an  attempt  on  my  part  to  use  the  subject  (as  an  attempt,  for 
example,  to  fish  in  your  pond)  is  an  interference  with  your  right 
of  user  as  well  as  with  your  right  of  exclusion.  But  an  offence 
against  one  of  these  rights  is  not  of  necessity  an  offence  against 
the  other.  If,  for  example,  I  walk  across  your  field,  in  order  to 
shorten  my  way  to  a  given  point,  I  may  not  in  the  least  injure 
you  in  respect  of  your  right  of  user,  although  I  violate  your  right 
of  exclusion.  Violations  of  the  right  of  exclusion  (when  perfectly 
harmless  in  themselves)  are  treated  as  injuries  or  offences  by 
reason  of  their  probable  effect  on  the  rights  of  user  and  exclusion. 
A  harmless  violation  of  the  right  of  exclusion,  if  it  passed  with 
perfect  impunity,  might  lead,  by  the  force  of  example,  to  such 
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numerous  violations  of  the  right  as  would  render  both  rights      Lect. 
neariy  nugatory.  .     ^ "  > 

The  rights  of  user  and  exclusion  (let  them  be  never  so  exten- 
sive) are  never  absolute  or  complete ;  that  is  to  say,  they  are 
always  restricted  (more  or  less)  by  rights  residing  in  others 
and  by  duties  incumbent  on  the  owner.  They  are  always 
restricted  generally  by  the  rights  of  others  generally,  and 
by  the  duties  to  which  the  proprietor  is  generally  subject  Fre- 
quently, they  are  restricted  by  rights  over  the  same  subject, 
residing  specially  in  determinate  parties :  as  by  the  rights  of  a 
joint  or  co-proprietor,  or  by  the  rights  of  a  remainderman,  or 
reversioner,  having  also  a  right  of  property  in  the  subject. 

Where  a  determinate  party  has  a  right  (as  against  the  owner 
and  the  rest  of  the  world)  to  put  the  thing  to  uses  of  a  definite 
class,  the  party  has  a  right  over  the  thing,  which  is  commonly 
called  a  servittuie.  Where  a  determinate  party  has  a  right  (as 
against  the  owner  and  the  rest  of  the  world)  to  a  forbearance 
(on  the  part  of  the  owner)  from  putting  the  thing  to  uses  of  a 
definite  class,  that  party  has  also  a  right  over  the  thing  which 
also  is  styled  a  servitude. 

It  is  necessary  (I  apprehend)  in  order  to  the  existence  of  a  Evenr  ser- 
servitude,  that  the  right  of  the  party  should  be  jvs  in  rem,  pr  a  j^^^r^^ 
right  against  the  world  at  large.  If  it  merely  availed  against 
the  owner  (or  against  the  other  occupant  for  the  time  being)  it 
would  come  under  the  predicament  of  jus  in  pei'sonam.  And  it 
is  for  this  reason  (as  I  shall  shew  immediately)  that  no  right  of 
servitude  is  a  right  to  an  act.  For  if  it  were  a  right  to  an  act, 
to  be  done  by  the  owner  (or  other  occupant),  it  would  merely 
avail  against  that  determinate  party,  and  would  be  a  right  arising 
from  a  contract,  or  from  a  ^me^'-contract 

It  is  also  necessary  (I  apprehend)  in  order  to  the  existence  A  seiyi- 
of  a  servitude,  that  the  party  shoidd  have  a  right  (of  limited  or  ^ril^t  to  * 
unlimited  duration)  to  put  the  subject  generally  to  uses  of  a  specifically 
definite  class :  or  to  a  forbearance  generally  (on  the  part  of  the  n^nod 
owner)  from  putting  the  subject  to  uses  of  a  definite  class.     For  ^ises,  or  to 
example,  if  I  have  a  right  (for  life  or  years)  of  passing  at  all  hours  ^Tr-^  ^ 
over  your  field,  or  of  passing  at  certain  hours  over  your  field,  I  ^^^^  ^^^' 
have  a  right  of  way :  an  easement  or  servitude.     For  I  have  a  on  the 
right  of  putting  your  field  generally  to  uses  of  a  definite  descrip-  P*f*  °^ 
tioD.     But  if  you  give  me  leave  to  shoot  over  your  farm,  once,  other  occu- 
twice,  or  any  other  definite  number  of  times,  my  right  derived  P*°*- 
from  the  license  would  hardly  (I  think)  be  deemed  an  easement. 
It  would  merely  be  a  right  against  you,  and  perhaps  against  other 
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persons  generally  (derived  from  your  particular  license),  to  derive 
from  your  farm  certain  uses  determined  individually  as  well  as 
by  class  or  description. 

As  I  said  in  my  last  Lecture,  where  the  party  entitled  to 
the  servitude  has  a  right  to  use  the  subject,  his  right  is  styled, 
by  modem  Civilians, '  a  positive  or  affirmative  servitude.'  Where 
he  has  a  right  to  a  forheararice  (on  the  part  of  the  owner  or 
occupant)  from  using  the  subject,  the  right  is  styled  by  the  same 
Civilians,  a  negative  servitude. 

By  the  Eoman  Lawyers,  a  positive  servitude  (in  respect  of 
the  owner)  is  said  to  consist  inpatiendo :  i.e.  in  his  duty  to  forbear 
•from  molesting  the  other  in  the  given  user  of  the  subject  A 
negative  servitude  (in  respect  of  the  owner)  is  said  to  consist  in 
non  fadendo :  i.e,  in  his  duty  to  forbear  fi^m  using  the  subject 
in  the  given  manner  or  mode.  In  either  case,  the  right  (it  is 
manifest)  is  a  right  to  a  forbearance  on  the  part  of  the  owner ; 
a  forbearance  from  molesting  the  other  in  the  given  use,  or  a  for- 
bearance from  using  in  a  given  moda 

As  against  the  owner  (or  other  occupant),  every  right  of 
servitude  is  therefore  negative :  i,e,  does  not  impose  upon  him  a 
duty  to  do  or  perform.  In  respect  of  the  party  entitled  to  the 
servitude,  a  so[- called  positive  or  affirmative  servitude  is,  in  a 
certain  sense,  positive  as  well  as  negative;  t.e.  it  gives  him  a 
right  to  do  acts  over  the  given  subject,  as  well  as  a  right  to  a 
forbearance  on  the  part  of  the  owner  or  occupant  from  molesting 
him  in  the  performance  .of  those  acts.  But  a  negative  service  is 
Tfierely  negative :  i.e,  it  merely  gives  him  a  right  to  a  forbearance 
on  the  part  of  the  owner. 

A  so-called  negative  servitude  merely  restricts  the  owner's 
right  of  user ;  that  is  to  say,  by  reason  of  the  existence  of  the 
servitude  the  owner  has  not  a 'right  to  turn  the  subject  to  some 
use  implied  generally  in  his  right  of  property,  and  to  which 
but  for  the  servitude  he  would  be  at  liberty  to  apply  it. — ^A  so- 
called  positive  servitude  restricts  his  right  of  exclusion  and  his 
right  of  user.  If  I  have  a  right  to  deal  in  a  given  manner  with 
the  subject,  for  example,  to  pass  over  it  by  a  right  of  way,  my 
right  sets  a  limit  to  his  power  of  exclusion,  and  hence  to  his 
power  of  user ;  for  he  cannot  turn  the  subject  to  any  purpose 
which  would  impede  my  right  of  user :  as  by  ploughing  it  up, 
or  erecting  an  obstruction  across  the  way. 

Cases  of  positive  servitudes  are  rights  of  way  or  of  common. 
These  are  rights  of  dealing  positively  with  the  subject ;  of  putting 
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the  subject  to  certain  positive  uses.  Cases  of  negative  servitude  L^ct. 
are  the  servUiLS  altius  turn  tollendi,  and  the  servitus  7i6  luminHms 
and  ?t«  prospectui  offidcUur.  Generally  speaking,  the  owner  has 
a  right  of  building  on  any  part  of  his  own  land ;  cujvs  est  solum 
ejus  est  usque  ad  codu/rn.  But,  by  a  right  of  servitude  residing  in 
another  person,  I  may  be  prevented  from  building  so  as  to  pre- 
vent his  looking  over  my  land  from  his  house ;  I  may  be  pre- 
vented from  building  so  as  to  obstruct  his  ancient  lights,  or  to 
prevent  him  from  a  look  out  which  he  had  acquired  by  a  special 
title.  Another  example  is  the  servitus  stUlicidii  recipiendi;  a 
right  to  compel  your  neighbour  to  receive  the  water  which  drops 
from  your  roof.  An  analogous  right  which  often  leads  to  contest 
in  cities,  the  right  of  compelling  your  neighbour  to  receive  through 
his  house  the  drainage  running  from  your  own,  would  also  be 
deemed  a  negative  servituda  It  is  not  a  right  of  putting  his 
land  or  house  to  any  positive  use,  but  a  right  to  prevent  him 
from  dealing  with  his  land  or  house  in  certain  ways,  in  which 
but  for  your  right,  he  would  be  at  liberty  to  deal  with  it. 

I  have  gone  on  stating  this  distinction,  because  it  is  found  Doubtful 
in  the  Eoman  law  and  other  legal  systems ;  but  I  doubt  whether  ^^eTg^ 
there  is  anything  in  it.     It  seems  to  turn  on  the  extent  you  give  any  scien- 
to  the  word  user.     In  a  right  of  way  or  of  common  you  are  said  dation^for 
to  use  the  thing  which  is  the  subject  of  your  right  of  servitude,  ^^is  ^U- 
But  in  case  of  a  duty  to  receive  the  drainage  horn  your  house, 
you  may  also  be  said  with  propriety  to  put  the  subject  to  certain 
uses.     Whether  this  would  apply  to  the  case  of  a  right  to  a  look 
out,  it  is  more  difficult  to  decide ;  and  I  am  inclined  to  think 
that  this  single  case  suggested  the  distinction. 

When  I  have  a  right  not  to  have  my  ancient  windows  blocked 
up,  it  is  not  necessary  that  I  should  do  anything  for  the  existence 
of  my  right ;  it  is  a  right  only  to  a  forbearance. 

In  the  servitudes  which  are  deemed  negative,  it  is  generally 
necessary  that  I  should  do  something.  If  the  drain  wants 
repairing,  and  the  water  will  not  flow,  it  is  incumbent  on  me  to 
repair  the  drain ;  or  if  it  is  incumbent  on  the  owner  to  do  so,  it 
devolves  on  him  by  some  special  tittdus,  totally  distinct  from  the 
servittis  itself.  I  doubt,  therefore,  if  the  distinction  of  which  so 
much  is  said  in  the  books,  has  any  meaning  at  all. 

No  right  of  servitude  can  consist  in  fadendo  ;*^  i,e,  can  consist  No  right  of 
in  a  right  to  an  ew^  or  acts  on  the  part  of  the  owner  or  other  ^^^^jst 
occupant     This  follows  from  the  very  nature  of  a  servitude,  to  infaci- 
which  it  is  essential  that  it  should  be  fus  in  rem,  or  a  right  avail-       ^' 

«i  Mackeldey,  voL  ii  pp.  78,  88.    Thibaut,  Femtche,  vol  i.  p.  27. 
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Lect.      ing  against  persons  generally ;  for  if  it  consisted  in  a  right  to  an 
. "        >   oc^  to  be  done  by  the  owner  or  other  occupant,  it  were  merely 
jv^  in  personam  against  that  determinate  party. 

In  the  case  of  a  servitude,  the  jus  in  rem  may  happen  to  be 
combined  with  jus  in  2>ersanam  against  the  owner :  and  so,  may 
happen  to  be  combined  with  a  right  to  an  act,  against  the  owner : 
e.g,  a  right  to  have  a  way  repaired  by  the  owner. 

Qusere,  Whether  every  servitus  be  not  fus  in  personam  against 
the  owner  or  other  occupant,  and  jus  in  rem  against  the  rest  of 
the  world  ?*2 

Quaere,  Whether  a  negative  servitude  be  jus  in  rem  ? 

Whether  a  An  affirmative  servitude  may  clearly  avail  against  any,  and 
Mmtude  ^^7  ^  violated  by  any.  Kg.  A  stranger  to  the  soil  may  violate 
be^tw  in  a  right  of  common,  by  putting  his  cattle  on  the  commonable 
land  ?**  And  in  the  case  of  a  negative  servitude,  it  is  possible 
for  a  stranger  {e.g.  a  trespasser)  to  do  the  act  which  would  pre- 
vent the  enjoyment  of  the  servitude :  e.g.  to  build  up,  or  other- 
wise obstruct,  ancient  lights.  In  the  case,  however,  of  a  nega- 
tive servitude,  it  is  less  likely  that  a  stranger  should  disturb ; 
because  the  disturbance  would  not  be  an  act  of  user. 

I  apprehend  that  a  negative  servitude  is  usually  brought 
within  the  category  of  jura  in  rem  thus :  it  avails  adversus 
quemcv/mque  possessorem ;  i.e.  with  or  without  title  from  the 
actual  or  preceding  owner.  Now  as  against  an  occupant  with- 
out title,  it  could  not  be  the  result  of  a  contract ;  for  he  is  not 
privy  to  any  contract  of  the  present  or  any  preceding  owner. 
Still,  however,  it  might  arise  from  a  quasi-contract:  i.e.  from 
the  mere  fact  of  his  occupancy.  It  would  seem  that  a  duty  to 
do  (which  must  correlate  with  jus  in  personam)  may  attach  upon 
the  occupant  by  preescription.** 

Though  the  occupancy,  without  title  from  the  owner,  may 
be  an  injury  against  the  owner,  it  may  not  be  per  se  an  injury 
against  the  party  having  the  right  of  servitude.  Consequently, 
though  the  adverse  possession  might  be  wrongful  (and  therefore 
could  not  be  a  quasi-contract)  in  regard  to  the  owner,  it  might 
be  a  quasi-contract  in  regard  to  the  party  having  the  right  of 
servitude. 

An  affirmative  as  well  as  a  negative  servitude  avails  directly 

«  Blackstone,  vol.  iL  p.  86  (Note  16).       **  Ibid.  vol.  ii.  p.  86  (Note  15).     See 
See  Table  II.  Note  3,  B,  a  h,post  Notes  1  and  2,  p.  46,  ante. 

*»  Ibid,  vol.  ui.  p.  237. 
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against  the  owner  or  other  occupant  of  the  subject.  For  an  Lbct. 
affirmative,  as  well  as  a  negative  servitude  is  a  definite  excep-  ^  ^  ^ 
tion  (accruing  to  the  party  having  the  servitude)  from  the  in- 
definite powers  of  user  and  exclusion  which  the  property  in  the 
subject  comprises.  Consequently,  an  affirmative  as  well  as  a 
negative  servitude  (considered  exclusively  with  relation  to  the 
owner  or  occupant)  might  be  deemed  jvs  in  personam.  But 
since  a  right  of  servitude,  positive  or  negative,  may  be  violated 
by  third  parties,  it  implies  a  duty  to  forbear  from  disturbing, 
which  lies  upon  third  parties  generally  as  well  as  on  the  owner 
or  other  occupant  of  the  thing,  and  therefore  is  jvs  in  rem. 
And  such  disturbance  by  third  parties  would  not  affect  the  right 
consequently  through  a  violation  of  right  residing  in  another. 

If,  therefore,  a  negative  servitude  be  jils  in  rem,  it  is  so, 
because  by  possibility  any  may  violate  it,  though  none  but  the 
owner  or  occupant  is  likely  to  do  so. 

The  distinction  between  an  occupant  without  title,  and  a 
mere  trespasser  or  other  stranger  is,  that  the  former  is  exer- 
cising over  the  subject  a  right  of  property  residing  in  another ; 
while  the  latter  does  not  affect  to  exercise  any  such  right.  To 
explain  this,  we  must  analyse  the  right  of  possession. 

The  subject  of  the  servitude  is  said  itself  to  serve :  res  Sea  aervu, 
servit ;  which  merely  means,  that  the  right  of  servitude  avails 
(with  or  without  limit  in  respect  of  duration)  against  every 
person  whatever  who  has  a  right  of  property  in  the  subject,  or 
who,  as  adverse  possessor,  may  exercise  any  right  of  property 
over  it.** 

If  the  servitude  be  properly  so  called,  it  also  avails  against 
the  rest  of  the  world,  or  is  jvs  in  rem. 

If  it  be  a  servitude  improperly  so  called,  it  is  merely  jus  in 
personam,  ex  contractu,  or  qvusi  ex  contractu,  against  every  pro- 
prietor of  the  subject,  or  against  any  adverse  possessor  exercising 
rights  of  property  over  it. 

If  it  consists  in  faciendo  (or  in  a  duty  on  the  owner  or 
occupant  to  do  or  perform)  it  is  necessarily  in  this  plight 
And  it  may  be  in  this  plight,  although  it  consist  in  patiendo  or 
in  non  fa^chenio :  i.e.  in  a  duty  on  the  owner  or  occupant,  not 
to  hinder  the  given  use,  or  not  to  use  in  the  given  mode.  At 
least,  the  right  to  the  forbearance  may  be,  as  against  the  owner 
or  occupant,  pis  in  personam,  although  it  avail  (at  the  same 
time)  against  the  owner  or  occupant  together  with  the  rest  of 

*•  Mackeldey,  vol.  iL  pp.  76,  76. 
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the  world.     {E,g,  In  case  of  a  covenant  added  to  a  grant  or 
prsescription.) 

I  must  here  notice  an  absurd  remark  of  Eogron.     He  says : 

'  Les  principes  g6n^raux  des  servitudes  s'appliquent  k  Fusufrait^ 
k  Tusage,  et  k  Thabitation ;  et  surtout  ce  principe  fondamental,  que 
c'est  la  chose  qui  doit  les  services,  et  non  la  personne.  PrcBdium  non 
persona  serviL  D'oii  on  conclut  que  le  propri^taire  est  tenu  de  souffrir, 
et  de  laisser  faire,  et  jamais  de  faire ;  car  le  fands  seul  Stani  Mig6y  il 
ne  peut  1*6 tre  que  passivement.'** 

The  true  reason  why  a  servitude  cannot  consist  in  faderulo 
is,  that,  if  it  did,  it  could  not  be  jus  in  rem,  A  duty  to  do 
(when  not  an  absolute  duty,  or  when  corresponding  to  a  right) 
being  of  a  necessity  an  obligatiOy  or  a  duty  lying  exclusively  on 
a  specifically  determined  party  or  parties. 

Inasmuch  as  every  servitude  is  a  definite  subtraction  or 
exception  (accruing  to  the  party  having  the  right  of  servitude) 
from  the  indefinite  rights  of  user  or  exclusion  which  reside  in 
the  proprietor  of  the  thing,  it  follows  that  no  man  has  a  right 
of  servitude  in  a  thing  of  which  he  is  the  owner :  Nvlli  res  sua 
servit.  For  if  he  had,  he  would  have  a  right  in  the  thing 
against  himself:  which  is  absurd.  Consequently,  if  the  party 
having  a  right  of  servitude  acquire  the  property  of  the  thing, 
the  right  of  servitude  is  lost  in  the  more  extensive  right,  or  at 
least  is  suspended,  so  long  as  his  right  of  property  resides  in 
himself. 

The  term '  Servitvs '  has  two  meanings.  It  means,  originally, 
the  metaphorical  servitude  or  duty  of  the  thing :  i,e.  the  duty 
really  incumbent  on  any  proprietor  of  the  thing,  or  on  any 
occupant  of  the  thing  exercising  rights  of  property  over  it. 
But  it  means  also  the  jus  servittUis,  or  the  right  which  corre- 
sponds to  that  duty :  the  jus  in  re  aliend. 

It  is  clear  that  a  right  of  servitude  (of  any  extent  in  respect 
of  duration)  may  co-exist  with  any  mode  of  property  in  the 
same  subject,  or  with  the  right  of  an  adverse  possessor  exer- 
cising rights  of  property  over  it.  Whether  the  thing  be  in 
lease  or  subject  to  property  for  life,  or  owned  jointly  or  in 
common,  or  owned  severally,  or  subject  to  any  number  of  modes 
of  property  at  one  and  the  same  time,  the  right  of  the  party 
entitled  to  the  servitude  avails  equally. 

For  his  right  is  a  subtraction  from  the  property  of  the  thing, 
let  that  property  be  divided  as  it  may,  or  let  it  be  exercised 

*•  Rogron,  Code  civil  expliquSf  voL  i  livxe  ii.  titre  3. 
^  Mackeldey,  voL  u.  p.  76. 
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with  a  perfect  title,  or  only  by  virtue  of  a  possession  acquired      Lbct. 
adversely.  J^^^!!^ 

In  short,  the  right  of  servitude  is  a  subtraction  from  the 
right  of  property  (considered  in  respect  of  the  powers  of  user 
and  exclusion  which  the  right  of  property  naturally  imports). 
And  it  therefore  may  be  concurrent  with  any  right  of  property 
in  the  same  subject  (be  its  duration  and  title  what  they  may). 

And  as  a  servitude  is  a  definite  subtraction  from  the  right 
of  property,  it  would  seem  that  the  extent  of  the  user  has  no 
dependence  on  the  extent  of  the  duration. 

A  liter  in  cases  of  property. 

A  servitude  must  arise  from  a  peculiar  relation  with  the  Absolate 
party  in  whom  the  correlating  right  resides,  and  must  not  be  (^{tiyeor 
imposed  with  reference  to  the  interests  of  persons  generally,  negative) 
There  are  certain  duties  incumbent  on  proprietors  which  are  p^^rty 
confounded  with  servitudes,  but  which  are  not  properly  such,  are  not 
I!.g,  Duty  not  to  let  my  house  (being  situate  in  a  town)  go  to 
ruin  so  as  to  endanger  persons  passing  in  the  street  (an  absolute 
negative  duty).     Duty  to  keep  a  certain  public  road  in  repair 
(an  absolute  positive  duty). 


LECTUEE  L. 

REAL   AND    PERSONAL    SERVFTUDES. 

In  pursuance  of  the  'order  wherein,  in  my  last  Lecture,  I  pro-     Lbct.  L 
posed  considering  the  nature  and  the  chief  kinds  of  servitudes,         » 
I  now  proceed  from  the  distinction  between  positive  and  nega- 
tive servitudes,  to   the  distinction  between  personal  and  reai 
servitudes. 

A  real  servitude  (or  a  reaJ  right  of  servitude)  resides  in  the  Distinc- 
party  having  the  servitude,  as  being  the  owner  or  other  occu-  ^^^  ^" 
pant  of  a  determinate  parcel  of  land :  or  as  being  the  owner  or  andj9«r- 
other  occupant  of  a  determinate  building  with  the  land  whereon  ^^^^^' 
it  is  erected.     And  it  is  a  right,  against  every  owner  or  occupant 
of  another  parcel  of  land  or  building,  to  a  power  of  using  the 
latter  in  some  definite  mode,  or  to  a  forbearance  (on  the  part  of 
the  owner  or  occupant  of  the  latter)  from  using  the  latter  in 
some  definite  mode.     As  I  shall  remark  immediately,  it  hardly 

«  Mackeldey,  vol  ii.  pp.  79,  80,  86.     Table  IL  Note  5,  §  4,  post 


8 1 6    •  Law :  Purposes  and  Subjects. 

Lect.  L    could  be  a  right  against  the  owner  or  occupant  of  a  movable 
'  thing. 

A  real  servitude,  therefore,  supposes  the  existence  of  two 
distinct  parcels  of  land  to  each  of  which  it  relates.  For  it  is  a 
right  in  a  given  person,  as  being  the  owner  or  occupant  of  a 
determinate  parcel  of  land,  against  another  given  person,  as 
being  the  owner  or  occupant  of  another  determinate  parcel  of 
land.  I  use  the  term  land  as  including  land  merely,  or  as  in- 
cluding land  with  a  building  erected  upon  it.  And  hence  it 
follows,  that  a  real  right  of  servitude  is  said  to  be  annexed  to 
the  parcel  of  land  the  owner  or  occupant  whereof  hath  the  right 
of  servitude.  Or,  in  the  language  of  the  English  law,  it  is  said 
to  be  wppwrixnaid  to  the  land  or  messuage  the  owner  or  occu- 
pier whereof  hath  the  right  of  easement.  The  meaning  of  which 
expressions  is  merely  this :  that  the  right  resides  in  the  owner 
or  occupant,  as  being  such  owner  or  occupant,  and  passes  success- 
ively to  every  such  owner  or  occupant  for  the  time  being,  from 
every  owner  or  occupant  immediately  foregoing. 

And  hence  it  also  follows,  that  a  real  servitude  (as  meaning 
the  onvA  or  duty,  and  not  the  /i^5  servitutis)  is  said  to  be 
imposed  upon  one  of  the  two  parcels  of  land  for  the  use  or 
advantage  of  the  other :  or  that  the  servitude  (as  meaning  the 
onus  or  duty,  and  not  the  jus  servitutis)  is  said  to  be  due  to  one 
of  the  two  parcels  of  land  from  the  other.  That  is  to  say,  the 
duty  is  imposed  upon  every  owner  or  occupant  of  the  one  (as 
being  such  owner  or  occupant)  for  the  use  or  advantage  of  every 
owner  or  occupant  of  the  other  (as  being  such  owner  or  occupant). 
Or  the  duty  is  due  from  every  owner  or  oAjupant  of  the  one  (as 
being  such  owner  or  occupant)  to  every  owner  or  occupant  of 
the  other  (as  being  such  owner  or  occupant). 

And  hence  we  may  derive  the  origin  of  the  metaphorical 
expressions  by  which,  in  the  language  of  the  Eoman  law,  the 
two  parcels  of  land  (or  the  two  prccdia)  are  contradistinguished. 

I  have  remarked  above,  that,  in  every  case  of  a  right  of 
servitude,  the  thing  which  is  the  subject  of  the  right,  and  not  the 
owner  or  other  possessor  of  the  thing,  is  said  to  be  burthened 
with  the  servitude  (considered  as  an  onus  or  duty) :  'res  servit  ;* 
or  *  res,  non  persona,  servit.'  Meaning,  that  the  right  of  servitude 
avails  against  every  person  whomsoever,  who  may  happen,  for 
the  time  being,  to  have  property  in  the  thing,  or,  as  adverse 
possessor,  to  exercise  a  right  of  dominion  over  it. 

And,  in  the  case  of  a  real  servitude,  the  parcel  of  land,  the 
owner  or  occupier  whereof  hath  the  right  of  servitude,  is  said 
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to  dominate  over  the  land,  from  the  owner  or  occupier  whereof  Lbct.  L 
the  corresponding  duty  is  owed.  The  former  parcel  of  land  is 
styled  prcedium  dominans;  the  latter  parcel  of  land  is  styled 
prcedium  serviens:  being  merely  a  case  of  the  more  general 
metaphor,  by  which  any  thing,  happening  to  be  the  subject  of 
any  servitude,  is  said  to  be  in  a  state  of  servitude. 

The  only  difference,  in  this  respect,  between  real  and  personal 
servitudes,  consists  herein :  that  in  the  case  of  a  personal  servi- 
tude (or  a  servitude  due  to  a  person  not  as  being  the  owner  or 
occupant  of  a  given  parcel  of  land),  the  thing,  which  is  the 
subject  of  the  servitude,  is  said  to  serve  the  person  in  whom  the 
JUS  servitviis  resides.  But  in  the  case  of  a  real  servitude,  it  is 
said  to  serve,  not  the  owner  or  occupant  of  the  related  and 
opposed  subject,  but  the  subject  itself. 

The  import  of  the  related  terms  'prcedium  dominans*  and 
^jpra^ium  serviens^  I  have  explained  in  another  place,  with  more 
clearness  and  conciseness  than  in  the  hurry  of  preparing  a  lecture 
I  can  often  attain  to.  As  the  passage  is  very  short,  I  will  now 
Tead  it 

The  servitudes  of  the  Roman  Law  are  of  two  kinds :  1^ 
Praedial  or  real  servitudes  ('  servitutes  praediorum  sive  rerum ') : 
2®.  Personal  servitudes  ('  servitutes  personarum  sive  hominum '). 

Now  'rear  and  'personal,'  as  distinguishing  the  kinds  of 
servitudes,  must  not  be  confounded  with  ' real '  and  'personal* 
as  synonymous  or  equivalent  expressions  for  *  in  rem '  and  '  in 
personam.'  In  a  certain  sense,  all  servitudes  are  real.  For  all 
servitudes  are  rights  in  rem,  and  belong  to  that  genus  of  rights 
in  rem  which  subsist  in  re  aliend. 

And,  in  a  certain  sense,  all  servitudes  are  personal.  For 
servitudes,  like  other  rights,  reside  in  persons,  or  are  enjoyed  or 
exercised  by  persons. 

The  distinction  between  'real*  and  'personal^  as  applied 
and  restricted  to  servitudes,  is  this :  A  real  servitude  resides  in 
a  given  person,  as  the  owner  or  occupier,  for  the  time  being,  of 
a  given  prcedium :  i,e,  a  given  field,  or  other  parcel  of  land ;  or 
a  given  building,  with  the  land  whereon  it  is  erected.  A  personal 
servitude  resides  in  a  given  person;  without  respect  to  the 
ownership  or  occupation  of  b,  prcedium.  To  borrow  the  technical 
language  of  the  English  Law,  real  servitudes  are  appurtenant  to 
lands  or  messuages :  personal  servitudes  are  servitudes  in  gross, 
or  are  annexed  to  the  persons  of  the  parties  in  whom  they  reside. 
Every  real  servitude  (like  every  imaginable  right)  resides  in  a 
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Lbot.  L  person  or  persons.  But  since  it  resides  in  the  person  as  occupier 
of  the  given  prcedium,  and  devolves  .upon  every  person  who 
successively  occupies  the  same,  the  right  is  ascribed  (by  a  natural 
and  convenient  ellipsis)  to  the  prcedium  itself.  Vesting  in  every 
person  who  happens  to  occupy  the  prcedium,  and  vesting  in 
every  occupier  as  the  occupier  thereof,  the  right  is  spoken  of  as 
if  it  resided  in  the  prcBdium,  and  as  if  it  existed  for  the  advan- 
tage of  that  senseless,  or  inanimate  subject.  The  prcsdium  is 
erected  into  a  legal  or  fictitious  person,  and  is  styled  '  prsedium 
dominant.'  On  the  other  hand,  the  prcedium  against  whose 
occupiers  the  right  is  enjoyed  or  exercised,  is  spoken  of  (by  a 
Uke  ellipsis)  as  if  it  were  subject  to  a  duty.  The  duty  attaching 
upon  the  successive  occupiers  of  the  prcedium,  is  ascribed  to  the 
prcedium  itself ;  which,  like  the  related  prcedium,  is  erected  into 
a  person,  and  contradistinguished  from  the  other  by  the  name  of 
*  prsedium  serviens'  Hence  the  use  of  the  expressions  '  reed  *  and 
'personal*  for  the  purpose  of  distinguishing  servitudes. 

The  rights  of  servitude  which  are  inseparable  from  the 
occupation  oi  prcedia,  are  said  to  reside  in  those  given  or  deter- 
minate things,  and  not  in  the  physical  persons  who  successively 
occupy  or  enjoy  them.  And,  by  virtue  of  this  ellipsis  and  of 
the  fiction  which  grows  out  of  it,  servitudes  of  the  kind  are 
styled  'servitutes  rerum'  or  'servitutes  reales;*  i,e,  rights  of 
servitude  annexed  or  belonging  to  things. 

The  rights  of  servitude  which  are  not  conjoined  with  such 
occupation,  cannot  be  spoken  of  as  if  they  resided  in  things. 
And  since  it  is  necessary  to  distinguish  them  from  real  or  pnedial 
servitudes,  they  are  styled  *  servitutes  personarum '  or  *  servitutes 
persorudes  :*  ix.  rights  of  servitude  annexed  or  belonging  to 
persons.     See  Table  II.  Note  5,  Section  4,  pod. 

A  personal  servitude  (or  a  personal  right  of  servitude)  resides 
in  a  given  or  determinate  person,  not  as  being  the  owner  or 
occupier  of  a  given  parcel  of  land. 

The  expression  *  personal '  (as  here  used)  is,  like  a  multitude 
of  other  expressions  wearing  a  positive  form,  a  merely  negative 
term.  It  means  that  the  servitude  to  which  it  is  applied,  is  not 
a  real  servitude  (in  the  sense  which  I  have  just  explained) :  that 
it  does  not  reside  in  the  party  entitled  to  it,  as  being  the  owner 
or  occupier  of  a  given  or  determinate  thing  other  than  the  deter- 
minate thing  over  which  the  right  exists.  For  (it  is  manifest) 
every  servitude  (personal  or  real)  is,  in  some  senses  of  the  term 
'  personal,'  a  personal  servitude :  i,e,  it  resides,  as  a  right,  in  a 
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person,  and  is  due,  as  a  duty,  from  a  person :  although  it  may     I'Bct.  L 
reside  in  the  party  entitled  as  standing  in  a  given  relation  to  a 
given  thing,  or  as  considered  without  relation  to  a  given  thing. 

And  (as  is  equally  manifest)  every  servitude,  personal  or 
real,  is,  in  some  senses  of  the  term  *  red,'  a  real  servitude.  For, 
whether  it  reside  in  the  party  entitled,  as  being  related  to  a 
given  thing,  or  it  reside  in  the  party  entitled  independently  of 
such  relation,  it  is  a  right  over  a  thing  of  which  the  burthened 
party  is  the  owner  or  possessor,  or  (what  is  the  same  in  effect) 
over  a  person  (occupjdng  a  position  analogous  to  that  of  a  thing) 
of  whom  the  burthened  party  is  owner  or  possessor.  {£.g. : 
We  may  conceive  that  the  subject  of  the  servitude  is  a  slave  of 
which  the  burthened  party  is  either  dominiLsoT  adverse  possessor.) 
And  whatever  may  be  the  character  wherein  the  party  having 
the  servitude  hath  the  same,  his  right  of  servitude  is  also  real, 
as  being  fus  in  rem :  for,  as  I  have  shewn  in  former  Lectures 
and  also  elsewhere,  the  real  and  personal  rights  of  the  modem 
Civilians  (as  well  as  their  jura  in  re  and  fiira  ad  rem)  are, 
in  their  largest  meanings,  equivalent  to  the  jura  in  rem  and  jura 
in  personam  of  the  same  Civilians,  and  to  the  dominia  and 
obligationes  of  the  Boman  lawyers  themselves. — Unless  a  servitude 
be  real  as  meaning  jus  in  rem,  it  is  not  a  servitude  properly  so 
called :  but  it  is  merely  a  right  availing  exclusively  against  a 
determinate  person  or  persons,  and  arising  ex  contractu  or  quasi 
ex  contra4stu. 

This  negative  import  of  personal,  as  applied  to  a  servitude, 
ought  to  be  marked  particularly.  For,  in  consequence  of  writers 
not  having  noted  or  remembered  it,  they  have  frequently  missed 
the  essence  of  the  distinction  between  real  and  personal  servi- 
tudes, and  have  regarded  mere  accidents  as  being  essential  to  it 

For  example :  We  are  told  by  M.  Rogron  *^  (the  aunotator 
on  the  French  Code  whom  I  have  already  mentioned)  that  a 
real  servitude  is  real,  because  it  is  due  not  to  a  person,  but  to 
a  thing :  M.  Kogix)n  meaning  thereby  (if,  indeed,  we  can  impute 
a  meaning  to  him)  that  it  is  due  to  a  person  as  being  related  to 
a  thing  by  his  ownership  or  adverse  possession  thereof.  And  he 
tells  us,  conversely,  that  a  personal  servitude  is  a  personal 
servitude,  because  it  is  due,  not  to  a  thing,  but  to  a  person :  He 
meaning  thereby  (in  so  far  as  meaning  he  hath),  that  it  is  due 
to  a  person,  independently  of  his  ownership  or  adverse  possession 
of  any  determinate  thing. 

And,  in  like  manner,  a  right  of  common  in  gross  (which  is 

*»  Code  civil  expliqn^  vol.  i  p.  241. 
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Lbcjt.  L  of  a  species  of  personal  servitudes)  is  said,  in  the  language  of 
the  English  law,  '  to  be  annexed  to  the  person  of  the  party  in 
whom  it  resides :'  an  expression  which  obscures  and  perplexes 
the  true  nature  of  the  right ;  inasmuch  as  any  right  whatever, 
not  less  than  any  other  right  whatever,  is  annexed  to,  or  inheres 
in,  the  person  of  the  party  entitled.  The  English  lawyers, 
however,  unlike  M.  Bogron,  do  not  mistake  the  import  of  the 
distinction,  although  they  use  expressions  which  tend  to  obscure 
it  For,  in  the  same  breath,  wherein  they  tell  us  that  a  right 
of  common  in  gross  is  annexed  to  the  party's  person,  they  tell 
us  that  it  is  attach  a  right  of  common  as  is  not  appurtenant  to  a 
land  or  messuage,*^  thus  hitting  off  accurately  the  negative 
character  which  distinguishes  a  personal  from  a  real  servitude. 

Again:  we  are  told  by  modem  expositors  of  the  Boman 
Law,  that  a  personal  servitude  is  created  for  the  advantage  of 
the  given  person  in  whom  it  resides,  is  inseparable  from  his 
person,  and  necessarily  ceases  at  his  death  i'^^  In  other  words, 
that  a  personal  servitude  is  necessarily  an  interest  for  the  life 
only  of  the  party  entitled,  and  is  by  the  party  unalienable. 

But,  first :  A  personal  servitude,  though  no  more  than  a  life 
interest,  if  the  extent  of  the  interest  be  not  declared  at  the 
creation,  may  be  given,  by  express  words,  to  the  party  and  his 
heirs.  And,  admitting  that  the  Boman  Law  determined  other- 
wise, the  limitation  of  the  interest  to  the  life  of  the  party,  were 
merely  an  accidental  consequence  of  an  accidental  provision  of  the 
Boman  Law.  For  what  is  there  in  the  essence  of  a  personal  servi- 
tude, that  necessarily  limits  its  duration  to  the  life  of  the  party  ? 

With  regard  to  its  alleged  unalienability,  it  was  not  alienable 
completely :  that  ia  to  say,  the  party  might  cut  out  of  it,  and 
pass  to  another,  any  interest  of  limited  duration  short  of  his 
whole  estate.  But  he  could  not  so  alien  it,  as  not  to  leave  a 
reversion  in  himself,  and  as  to  cast  on  the  alienee  the  whole 
right  of  servitude. 

But  admitting  that  it  was  unalienable,  its  unalienabUity  was 
a  mere  accident,  and  not  a  property  inseparable  from  its  very 
nature.  There  is  no  reason  why  a  right  of  common  in  gross 
should  not  be  just  as  alienable  as  any  right  of  property  in  the 
same  subject. 

The  modem  expositors  of  the  Boman  Law  have,  therefore, 
characterised  a  personal  servitude,  not  by  its  true  essence,  but 
by  certain  of  its  mere  accidents :  misstating,  by  the  bye  be  it 
mentioned,  those  very  accidents. 

*•  Blackstone,  voL  it  p.  33.  "  Mackeldoy,  voL  ii.  pp.  79,  80. 
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And  they  probably  were  led  into  this  error,  by  their  not  remark-  Lbct.  L 
ing  that  merely  negative  meaning  of  the  epXhet  persoTud  to  which  ' 
I  have  adverted.  Seeing  that  the  servitude  is  styled  personal, 
they  supposed  that  it  must  have  some  special  connection  with  the 
person  of  the  party :  that  it  was,  in  its  very  nature,  inseparable 
from  his  person,  or  inseparably  connected  with  his  person :  that 
it  therefore  expired  necessarily  with  his  person,  or  could  not  endure 
beyond  his  life,  and  was  also  unalienable  to  any  other  party.** 

It  is  remarkable  that  unalienability  (which  they  suppose  to 
be  of  the  essence  of  a  persoTud  servitude)  is  truly,  in  a  certain 
sense,  of  the  essence  of  a  real.  For  since  it  is  annexed  to  a 
given  prcedium  (or  resides  exclusively  in  the  owners  or  occupiers 
thereof),  it  cannot  be  aliened  or  detached  from  the  prcedium  itself 
or  cannot  be  aliened  without  the  prcedium),  without  changing  it 
from  a  real  to  a  personal  servitude.  Insomuch  that  a  necessary 
property  of  real  servitudes  has  been  mistaken  for  a  characteristic 
mark  of  servitudes  of  the  opposed  class. 

[v,  V.  Semhle,  that  a  real  servitude  can  hardly  exist  over  a 
movable.     (Suggest  reason.) 

In  fact  and  practice,  all  the  real  servitudes  of  the  Soman 
Law  are  servitudes  over  immovables.  It  is  essential  to  the 
being  of  a  real  servitude  that  there  should  be  a  *  prcedium  serviens* 
and  a  'pradium  daminam: 

V.  V,  Semble,  that  a  personal  servitude,  if  a  genuine  servi- 
tude, and  not  one  of  the  modes  of  property  improperly  called 
servitudes,  can  hardly  exist  over  a  movable.     (State  reason.)] 

The  division  of  servitudes  into  aflSrmative  and  negative  and 
into  real  and  personal,  are  manifestly  cross  divisions.  A  right 
of  way  and  a  right  of  common  are  both  of  them  affirmative 
servitudes,  being  rights  to  use  or  deal  positively  with  the  subject: 
and  they  may  be  either  appurtenant  or  in  gross ;  that  is,  either 
real  or  personal 

Negative  servitudes,  perhaps,  are  nearly  universally  reaL 
They  generally  avail  only  to  the  advantage  of  the  owner  or 
occupant  of  the  one  prcedium,  as  being  such  owner  or  occupant, 
against  the  owner  or  occupant  of  an  adjoining  prcedium. 

There  is  a  distinction  of  real  servitudes  into  servitutes 
prcediorum  urbanorum,  and  servitutes  prcediorum  rusticorum. 
But  as  the  distinction  is  peculiar  to  the  Soman  Law,  and  has 
no  scientific  precision,  I  pass  it  over  as  not  belonging  to  my 
Course.     I  merely  mention  it  for  the  sake  of  the  terms. 

"  Mackeldey,  voL  ii.  p.  88. 
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Lbot.  L  An  urban  servitade  has  no  necessary  connection  with  a  city 

or  town.  A  rustic  servitude  has  no  necessary  connection  with 
the  country. 

An  urban  servitude'  is  a  real  servitude  appurtenant  to  a 
building  (including  the  land  whereon  it  is  erected).  A  rustic 
servitude  is  a  real  servitude  appurtenant  to  land  (without 
reference  to  any  building  that  may  happen  to  be  erected 
upon  it). 

The  principal  scope  of  an  urban  servitude,  is,  speaking 
generally,  the  commodious  enjoyment  of  a  dwelling-house  to 
which  it  is  annexed.  The  principal  scope  of  a  rustic  servitude, 
is,  speaking  generally,  the  commodious  cultivation  of  a  parcel  of 
land  to  which  the  servitude  is  appurtenant.  Consequently, 
urban  servitudes  occur  most  frequently  in  a  city  or  town :  rustic 
servitudes  occur  most  frequently  in  the  country.  And  hence 
the  respective  names  of  the  two  classes  of  servitudes :  Thouf^^h 
an  urban  servitude  may  be  annexed  to  a  building  situate  in  the 
country,  as  a  rustic  servitude  may  be  appurtenant  to  land  within 
the  boundary  of  a  city  or  town. 

Examples :  A  right  to  a  forbearance  from  an  obstruction  to 
one's  ancient  lights,  is  an  urban  servitude:  t.e.  annexed  to  a 
building:  A  right  to  pasture  one's  oxen  on  land  belonging  to 
another,  is,  speaking  generally,  a  rustic  servitude :  t.e.  annexed 
to  a  farm,  and  not  to  any  of  the  farm  buildings. 

By  modem  Civilians,  and  in  the  language  of  the  modem 
systems  of  law  which  are  mainly  formed  on  the  Boman,  real 
and  personal  servitudes  are  marked  and  distinguished  by  those 
epithets.*^  In  the  language  of  the  Eoman  lawyers,  they  are 
also  marked  and  distinguished  by  those  epithets,  but  are  more 
commonly  called  »m»ivUs  prmduymm  sive  rerum,  and  ttrvUvies 
personarum  sive  hominum.  It  ia  worthy  of  remark,  that  real 
servitudes,  in  the  language  of  the  Boman  lawyers,  are  frequently 
styled  servitiUes  simply :  or  that  the  name  servitutes  is  frequently 
restricted  to  real  servitudes,  whilst  personal  servitudes  pass  under 
the  generic  name  of  jura  in  re  aliend :  which,  as  I  shall  shew 
hereafter,  comprises  many  rights  not  esteemed  servitudes,  and 
others  which  though  sometimes  included  among  servitudes,  are 
improperly  so  included. 

In  the  language  also  of  the  French  Code,  the  term  *  servi- 
tude '  is  limited  exclusively  to  real  or  prsedial  servitudes,  or 
services  fanciers :  personal  servitudes  not  being  marked  by  any 
common  epithet,  but  being  designated  exclusively  by  the  names 

"  Rogron,  vol.  i.  p.  268. 
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of  their  several  species :    As  '  usufruity  tisage,  habitation,*  and     Lkct.  L 
SO  on.^ 

In  the  English  Law,  we  have  no  adequate  names  to  mark 
the  distinction  between  real  and  personal  servitudes,  any  more 
than  we  have  an  adequate  name  for  servitudes.  The  names 
approaching  to  the  Boman,  would  be,  easements  appendant  and 
appurtenant,  and  easements  in  gross. 

Having  explained  these  two  classes  of  servitudes  in  general  Examples 
terms,  I  shall  advert  to  some  examples  of  each  kind.  pereond* 

A  right  of  way  appurtenant  is  an  obvious  example  of  a  real  servitudes, 
servitude ;  and  a  right  of  way  in  gross,  of  a  personal  servitude. 

Common  appendant  and  appurtenant,  as  opposed  to  common 
in  gross,  are  an  equally  familiar  example  of  a  real  servitude.  I 
advert  to  it  in  order  to  observe  that  what  is  called  appendance 
(if  T  may  be  permitted  to  coin  an  abstract  name  corresponding 
to  the  concrete  appendant)  is  merely  a  species  or  modification  of 
appurtenance.  The  distinction,  as  drawn  by  Coke  and  Black- 
stone,  is  merely,  that  into  common  appendant  there  enters  the 
notion  of  the  feudal  relation  constituted  by  tenure  :  the  right  is 
a  right  enjoyed  by  each  person  having  a  house  or  land  within 
the  manor,  against  the  lord  who  is  the  owner  or  against  other 
parties  within  the  manor :  while  in  the  case  of  common  appur- 
tenant, the  same  right  exists  without  any  relation  arising  from 
tenure. 

Another  instance  of  a  servitude  is  a  right  to  a  pew  in  church. 
In  some  cases,  there  is  a  right  to  a  pew  by  praescription  as 
appurtenant  to  a  messuage ;  in  other  cases,  a  pew  is  granted  to 
a  person  by  the  ordinary;  in  that  case,  it  is  an  easement  in 
gross.  It  is  clearly  an  easement ;  being  a  right  to  go  into  and 
use  a  particular  part  of  the  church  as  against  the  parson  in 
whom  the  freehold  of  the  church  resides. 

From  the  distinction  between  real  and  personal  servitudes,  I  The  modes 
proceed  to  certain  rights,  which,  in  the  language  of  the  Boman  ^^^^^^* 
Law,  and  of  the  modem  systems  which  borrow  its  terms  and  the  Ian- 
classifications,  are  improperly  (as  I  conceive)  styled  servitudes.  ^eSoman 
For,  in  all  these  cases,  the  party  entitled  to  the  so-called  servitude  Law,  and 
has  an  indefinite  power  or  liberty  of  using  or  dealing  with  the  modem 
object.     The  right,  therefore,  is  not  a  definite  subtraction  from  systems 
the  indefinite  power  of  user  or  exclusion  residing  in  the  owner  of  its  terms 

^  [v.  v.]   Origin  of  the  names  real  and  personal  servitudes.     See  Table  II.  Note 
5,  §  4,  post. 


824 


Law :  Purposes  and  Subjects. 


Lkct.  L 

and  classi- 
fications, 
are  impro- 
perly 
styled 
'senri- 
tades.' 


the  subject.  It  is  not  a  servitude  properly  so  called,  but  a  mode 
of  property  or  dominion. 

The  party  has  condominium  (or  joint  property,  or  property  in 
common)  with,  or  concurrently  with,  another  owner ;  or  some  right 
of  property  of  limited  duration  (as  an  estate  for  life  or  years) 
upon  which  the  right  of  property  in  the  other  owner  is  expectant 
in  remainder  or  reversion. 

Unless,  at  least,  these  so-called  servitudes  be  modes  of 
property,  I  cannot  perceive  that  there  is  any  intelligible  dis- 
tinction between  dominia  and  servittUes,  or  account  for  the  terms 
wherein  the  latter  are  commonly  distinguished  from  the  former. 
All  the  rights  in  question  are,  it  seems  to  me,  rights  of  property 
for  life. 

1.  The  first  is  ususfructiLs  ;  a  right  of  completely  enjoying  the 
whole  subject  for  life  merely  under  certain  restrictions.  The 
entitled  party  cannot  cede  his  usufruct  so  as  to  put  the  alienee 
in  his  own  place,  though  he  may  let  it  out,  reserving  a  reversion 
to  himself.  We  should  call  this  right,  I  think  very  justly,  an 
estate  for  life. 

2.  The  next  is  %lsus  :  which  in  practice  is  a  mere  mode  of 
usufruct,  that  is,  the  same  right  with  some  additional  limitations 
in  point  of  user. 

3.  The  next  is  hdbitatio :  also  a  mode  of  usufruct.  This  is  a 
right  of  residing  in  the  house  which  is  the  subject  of  the  right ; 
and  a  power  of  dealing  with  it,  not  positively  defined  or  circum- 
scribed, but  still  more  restricted  than  in  the  case  of  usm.  The 
party  must  use  it  for  his  own  habitation ;  he  cannot  alienate  it ; 
but  still  his  power  of  user  is  indefinite :  it  is  an  estate  for  life 
restricted  in  point  of  user. 

4.  The  next  is  operce  servorum :  a  so-called  servitude  over  a 
person ;  not  however  a  servitude,  but  a  letting  of  a  slave,  for  the 
life  either  of  the  slave  or  of  the  party  to  whom  he  is  let,  with  a 
reversion  to  the  party  who  lets.  This,  therefore,  is  a  life  interest 
in  the  slave  amounting  to  a  mode  of  property.  A  servitude  in 
the  proper  sense  can  hardly  exist  over  a  person.  The  master  of 
a  slave  would  not  be  likely  to  let  him  out  for  some  one  specific 
use,  as  (for  example)  for  cleaning  shoes. 

All  these  various  rights  of  ususfrudvs,  usus,  and  habitcUio, 
would  be  deemed  (I  think)  by  English  lawyers,  rights  of  property 
(for  the  life  of  the  owner)  variously  restricted  in  respect  of  the 
power  of  user.^^  In  our  own  law,  we  have  various  modes  of 
property,  variously  distinguished  from  one  another  by  similarly 

^  See  note  on  this  subject  at  the  end  of  this  Lecture. — R.  C. 
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varying  limitations  to  the  power  of  user :  some  of  such  restric-  ^*^-  ^ 
tions  being  set  by  the  dispositions  of  the  authors  of  the  interests ; 
and  others,  by  dispositions  of  the  law  in  default  of  such  private 
provisions.  For  example :  tenancy  for  life,  with  or  without  im- 
peachment of  waste,  tenancy  by  the  curtesy,  tenancy  in  dowry, 
etc. :  In  each  of  which  cases,  the  indefinite  power  of  user  is 
restricted  somewhat  differently. 

A  remarkable  thing  is,  that  these  miscalled  servitudes  are  the 
only  servitudes  which  are  styled  formally  and  usually,  personal 
servitvdes :  Although  it  is  manifest  that  a  servitude  properly  so 
called,  or  importing  a  power  of  using  which  is  defined  or  circum- 
scribed exactly,  may  not  only  be  a  personal  servitude,  but  is  the 
ordy  personal  servitude  that  is  entitled  to  the  name. 

It  is,  indeed,  admitted,  by  the  Boman  Lawyers  and  their 
followers,  that  if  a  servitude  (which  commonly  ia  praedial  or  real) 
be  not  annexed  to  a  prcedium  (but  to  the  person  of  the  party 
entitled)  it  becomes,  for  that  reason,  a  personal  servitude,  and 
consequently  is  a  species  of  ustcsfructiis  or  vsus.^  For  example  : 
A  right  of  way  in  gross,  or  not  appurtenant  to  a  land  or  mes- 
suage, is  a  personal  servitude,  according  to  this  admission. 

Here,  however,  is  a  mistake.  For  though  it  would  be  a 
personal  servitude,  it  would  not  be  ususfmchis:  ususfrudus 
imparting  to  the  party  entitled  an  indefinite  power  of  user,'^^  and 
being  in  effect  a  mode  of  property. 

And  admitting  that  these  improper  servitudes  are  servitudes, 
why  should  all  of  them  be  placed  in  the  category  of  personal 
servitudes  ?  For  it  is  conceivable  (though  not  likely)  that  the 
usufruct  or  use  of  one  thing  may  be  appurtenant  or  annexed  to 
the  property  or  occupation  of  another.  And  admitting  that  these 
improper  servitudes  are  servitudes,  it  is  inconsistent  to  exclude 
the  superficies  and  emphyteusis  from  the  same  category.  For  the 
improper  servitudes,  like  these,  import  a  power  of  indefinite  user, 
and,  like  these,  may  be  rights  of  indefinite  duration :  t.e.  reside 
in  the  party  and  his  heirs. 

"*  Mackeldey,  vol.  i.  p.  87.  nnvarTing.     In  the  titles  to  the  Digest 

^  I  am  inclined  to  think  that  the  right  on  the  various  interdicts,  there  are  many 

of  Xht  frueivariua  to  the  use  and  fruits  indications  as  to  the  extent  of  interest 

was  of  a  nature  more  circumscribed  than  belonging  to  the  domiuus  and  fractu- 

the  author  seems  to  allow,  and  that  the  anus  respectively.     The  title  '  Quod  vi 

only  difficulty  in  ascertaining  the  precise  aut  clam '  (D.    xliii.    24)  is  especially 

line  of  demarcation  between  the  rights  instructive.     This  interdict  was  compe- 

of  the /rtic^MaritM  and  the  <i^07/ii7ti£j  arises  tent  only  on  the  ground  of  injury  to 

from  tile  fact  that  it  was  so  fixed  by  cus-  the  solum  (the  property  of  the  dmninua\ 

torn  as  seldom  to  occasion  a  auestion  of  but  the  fructuarius  could  resoit  to  it  to 

dispute.     With  regard  to  rignts  over  a  protect  his  own  interest  so  far  as  affected 

fundus,  at  least,  this  is  what  we  should  by  the  injury  in  question. — See  note  at 

expect,  where  modes  of  cultivation  were  the  end  of  the  Lecture. — R.  C. 
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Lbct.  L  It  seems  indeed  to  have  been  perceived  (though  not  very  dis- 

'  tinctly),  that  these  improper  servitudes  were  not  truly  such. 
For  (first)  although  they  are  styled  servitudes  in  various  passages 
of  the  Pandects,  they  are  not  styled  servitudes  in  the  Institutes, 
but  are  marked  seriatim  by  the  names  of  their  respective  species. 
Describing  things  incorporeal  (or  rights)  Justinian,  in  his  Institutes, 
says,  '  Eodem  numero  sunt  jura  praediorum,  urbanorum  et  rusti- 
corum,  qucB  etiam  dervitvies  voca/ntur!  And  having  treated  of 
servitvies  (limiting  the  term  to  praedial  or  real  servitudes),  and 
having  treated  seriatim  of  usufruct,  use,  and  habitation,  he  adds, 
*  Haec  de  servitutibus,  et  ti$2ifructu,  et  vsu,  et  habitatione  dixisse 
sufficiat' " 

So  that  in  the  Institutes,  the  term  sermtxis  is  limited  to  real 
servitudes ;  ususfructus^  usus,  et  Juxhitatio,  are  not  deemed  servi- 
tudes ;  and  personal  servitudes,  properly  so  called,  are  passed  over 
without  notice. 

Precisely  the  same  method  is  followed  in  the  French  Coda 
In  the  second  title  of  the  second  book,  property  or  dominion  is 
treated  of.  In  the  third  title  usufniit,  iisage,  and  habitation 
{which  are  not  called  servitudes),  are  handled  seriaiim.  And 
the  fourth  title  is  devoted  to  Sermtvdes  or  Services  fonciers :  i.e, 
real  or  praedial  servitudes.  So  that  in  the  French  Code,  as  well 
as  in  the  Institutes,  personal  servitudes  properly  so  called  are 
not  formally  mentioned. 

Secondly,  by  Savigny,  in  his  Treatise  on  Possession,  it  is 
remarked,  that  the  possession  of  a  right  of  usufruct,  or  of  a  right 
of  use,  resembles  the  possession  of  a  thing,  by  the  proprietor,  or 
by  an  adverse  possessor  exercising  rights  of  property  over  the 
thing.  And  that  a  disturbance  of  the  one  possession  resembles 
a  disturbance  of  the  other.*® 

Now  this  must  happen  for  the  reason  I  have  already  stated : 
namely,  that  the  right  of  usufnict  or  user,  like  that  of  property, 
is  indefinite  in  point  of  user.  For  what  is  possession  (meaning 
legal  possession,  not  mere  physical  handling  of  the  subject)  but 
the  exercise  of  a  right  ? 

This  leads  to  the  distinction  between  possession  and  quasi" 

"  Institutes,  ii.  5,  §  6.  *  Das  Recht  dieser  SerWtuten  ist  an 

*  *  Die  person  lichen  Servituten  haben  eine  bestimmte   Person  gebunden,  fol- 

das  Eigcnthiimliche,  dass  die  Ausiibung  glich  unverausserlich,  folglich  hat  selbst 

derselben  immer  mil  dem   uaturlichen  die  Verausserung  derselben  (durch  Ver- 

Besitz  der  Sache  selbst  verbanden  ist'  .  kauf,  Schenkung,  etc.)  im  Wesentlichen 

....  keine  andere  Wirkung  als  eine  blosse 

*Erworben  also  wird   diese   Art  des  Verimchtung. ' 

Besitzes  durch   dasselbe  Handeln,    wie  Savigny,  Recht  des  Bentzes,  5^  Aba. 

der  Besitz  der  Sache  selbdt,'  etc.  ...  §  45. 
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possession.  Each  is  a  mode  of  possession,  and  each  (considered  I<xct.  L 
as  legal,  not  physical  possession)  consists  in  the  exercise  of  the  ' 
corresponding  right  Now  possession  properly  so  called  is  the 
exercise  of  the  right  of  property,  either  by  the  proprietor  or  by 
somebody  holding  adversely  to  the  proprietor,  who  on  that  adverse 
possession  may  by  prsescription  found  a  right  as  against  the  pro- 
prietor himself.  Qtuisi-possession  again  is  the  exercise  not  of  a 
right  of  property,  but  of  a  right  of  servitude :  distinguished  from 
possession  of  a  right  of  property  in  this,  that  as  in  the  one  right 
the  uses  are  indefinite  in  number,  and  in  the  other  exactly 
defined,  possession  is  indefinite  user,  and  quasi-possession  is  definite 
user  of  the  subject  Since,  therefore,  Savigny  assimilates  posses- 
sion of  a  right  of  usufruct  or  use  to  the  former  and  not  to  the 
latter,  the  true  nature  of  these  improper  servitudes  must  have 
been  perceived  by  him,  though  not  distinctly  stated.  For  he 
says,  guasi-possession  of  usus  and  vsusfrudys  is  not  like  quasi  pos- 
sessio  of  a  real  servitude,  but  like  possessio  of  a  right  of  property. 


Note. — On  the  difference  between  ususfructus^  etc.  and  the  life  estates 
known  to  the  English  law. 

I  think  that  in  the  above  Lecture  the  author  has  assumed  a  closer  ana- 
logy than  really  exists  between  the  ususfructus^  etc.  of  the  Roman  and  the 
life  estates  known  to  the  English  law.  I  believe  that  the  difference  is  an 
important  one. 

For  the  sake  of  simplicity  I  will  consider  the  largest  of  the  estates  in 
question  known  to  the  Roman  law,  namely,  ususfructus^  and  shew  how  it 
differs  from  the  life  estate  of  freehold  known  to  the  English  law. 

Ususfructus^  according  to  its  original  conception,  was  a  right  which 
inhered  in  the  person  of  the  fructuarius,  and  by  the  old  jus  civile  it  was 
deemed  intransmissible  and  indivisible.  By  the  same  jt»  civile  it  could  not 
be  the  subject  of  a  tenancy  in  common,  although  it  might  belong  to  two  or 
more  pei-sons  as  joint  tenants,  with  jus  accrescendi  to  the  survivor.  The 
most  formal  mode  of  constituting  such  joint  tenancy  in  usufruct  was 
*  Usumfnictum  do,  lego,  Sempronio  et  separatim  Titio.*  Ususfructus  fundi^ 
though  constituted  (*deductus')  Jby  mancipatioy  was  (in  the  law  before 
Justinian)  itself  a  res  nee  rnancipi.  It  was  lost,  like  any  other  servitude, 
non  utendo,  except  in  the  so-called  ususfructus  pecunice,  which  was  not 
properly  ususfructus  at  all,  for  the  dominium  was  there  deemed  to  be  with 
the  fructuarius  (Vat.  Frag.  45,  47  ;  75-77). 

By  the^*t«  civile  the  fructuarius  did  not  possess  the  fundus — a  convenient 
doctrine,  which  had  the  advantage  of  rendering  the  right  of  usufruct  con- 
sistent with  a  positive  prescription  of  very  short  period.  He  had,  how- 
ever, quasi-possession  of  the  usufruct  and  naturalis  possessio  of  the  subject, 
.  which  enabled  him  to  use  the  various  interdicts  to  protect  his  interest — 
See  Dig.  xliii.  26  (De  precario),  L  6,  §  2  ;  and  cf.  Dig.  xliii.  1 7  (Uti  possi- 
detis), 1.  4  ;  and  Dig.  xliii.  24  (Quod  vi  aut  clam),  1.  16  ;  and  Savigny, 
Recht  des  Besitzes,  §  7  Civilis  et  naturalis  possessio. 

But  the  difference  between  the  Roman  ususfructus  and  the  English  life 
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Lbot.  L     estate  of  freehold  is  bot  one  depending  merely  on  the  rules  of  the  jtu  civile 
or  on  the  modes  by  which  usufruct  was  constituted  and  lost. 

The  substantive  rights  of  the  dominus  and  the  fructuarius  respectively 
are  shortly  expressed  by  saying  that  the  right  to  the  solum  is  in  the  dominus^ 
that  to  the  fructtis  is  in  the  fructvarius.  In  subjects  capable  of  use  and  en- 
joyment^ such  as  a  house  and  pleasure-grounds,  the  usufruct  gave  a  right  to 
the  amoenitcLSj  which  both  the  dominus  and  all  others  can  be  restrained  from 
infringing.  Subject,  however,  to  the  right  of  the  fructvarius  to  the  fruits 
and  to  the  amomitaSy  the  dominus  had  a  present  right  in  the  solum,  including 
all  things  of  a  permanent  nature  adhering  thereto  or  growing  thereon.  Con- 
sequently, such  trees  as  were  neither  fruitful,  nor  conduced  to  the  amanitas^ 
were  absolutely  at  his  disposal,  and  the  fructuarius  was  neither  interested  in 
them  nor  responsible  for  the  care  of  them.  There  was  an  exception  in  silva 
cceduoy  which,  when  cut  at  maturity,  generally  went  to  the  profit  of  the 
fructuarius.     Dig.  xliii.  24  (Quod  vi  aut  clam,  etc.),  1.  16,  16. 

It  necessarily  follows,  and  I  think  it  is  assumed  throughout  the  passages 
in  the  Digest  bearing  on  these  rights,  that  the  dominus  had,  notwithstanding 
the  usufruct  in  the  other,  a  right  of  entry  upon  the  premises,  provided  only 
he  abstained  from  interfering  with  the  complete  and  ample  enjoyment  by 
the  other  uf  the  rights  which  the  usufruct  conferred.  The  extent  to  which 
the  dominus  might  avail  himself  of  his  right  of  entry  must,  no  doubt,  have 
depended  on  the  nature  of  the  subject  In  the  case  of  a  house  and  pleasure- 
grounds,  of  course  the  entry  by  the  dominus  was  practically  suspended, 
except  so  far  as  might  be  necessary  for  the  sole  purpose  of  protecting  his 
reversionary  interest ;  but  in  the  case  of  &  fundus  consisting  of  rural  subjects, 
the  dominus  might  have  many  rights  in  the  solum  which  could  be  exercised 
without  interference  with  the  frtictus  or  the  amoBnitas,  The  substantive 
right  in  the  dominus  being  clear,  his  right  of  entry  is  generally,  by  the 
Roman  jurists,  tacitly  assumed.  But  there  is  one  passage  that  places  this 
right  beyond  doubt.  It  is  explicitly  stated  by  Ulpian  that  the  dominus  had 
the  right  to  use,  without  obstruction  from  the  fi-uctvarius  of  his  own  farm, 
a  servitude  road  l)elonging  to  this  farm  over  that  of  a  neighbour.  Dig.  xliiL 
19  (De  itinere,  etc.),  L  3,  §  6.  It  follows,  by  necessary  implication,  that  he 
had  a  right  of  entry  upon  the  ground  of  his  own  farm  itsell 

In  Scotch  law,  the  right  of  liferent  is  in  most  of  its  incidents,  as  well  as 
in  its  conception,  modelled  upon  the  usufruct  of  the  Roman  law,  and  is  by 
Stair  and  Erskine  classed  with  personal  eervitudea 

Like  the  usufruct  of  the  old  jus  civile,  liferent  is  personal  to  the  liferenter, 
and  although  the  liferenter  be  infeft,  he  cannot  so  transmit  his  right  as  to 
infeft  his  assignee.  The  assignee  of  a  liferent  cannot  consequently  acquire  a 
complete  real  right,  although  he  may  get  what  is  practically  equivalent  to 
it,  either  by  insisting  on  actual  possession,  or  by  giving  notice  of  his  right 
to  the  tenants  of  the  lands. 

Speaking  generally,  and  in  the  absence  of  special  provision  to  the  contrary, 
a  right  of  liferent  excepts  coal,  lime,  quarries,  minerals,  etc.,  although  these 
are  by  the  law  of  Scotland  considered  to  be  part  or  parcel  of  the  land  ;  and 
the  fiar  (i.e.  dominus  or  reversioner)  may  enter  and  work  them,  paying  sur- 
face damage,  provided  he  do  no  novel  injury  to  the  amenity  of  the  liferenter's 
possession.  The  fiar  may  also  cut  and  sell  th$  timber,  so  as  not  to  injure 
the  amenity. 

From  what  is  said  above,  it  is  evident  that  there  is  room  for  a  dear 
distinction  between  such  rights  as  ususfnictus  and  liferent  in  the  Roman 
and  Scotch  law  on  the  one  hand,  and  the  various  life  estates  known  to  the 
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English  law  on  the  other.  It  follows  that  those  who  class  the  former  rights  Lect.  L 
with  servitudes  are  not  more  unphilosophical  than  those  who  class  them  ^  v  ^ 
with  rights  of  property.  The  distinction  between  property  and  servitude  is, 
indeed,  arbitrary,  as  the  author  seems  to  admit ;  and  it  may  be  questioned 
whether  any  intelligible  ground  of  distinction  exists,  unless  we  say  that 
property  is  the  residuary  right  under  buiden  of  the  servitude.  And  this 
is,  I  believe,  the  roiio  of  the  distinction  as  understood  by  the  Roman  lawyers. 
Perhaps  it  may  be  added  that  to  constitute  dominium  as  opposed  to  servUv^Sj 
the  residuary  right  must  be  of  a  description  to  which  8om>e  present  enjoyment 
is  generally  incident — R.  C. 


LECTUEE  Li. 

RIGHTS  IN  REM  DISTINGUISHED  IN  RESPECT  OF  DURATION. 

I  HAVE  considered  such  distinctions  between  primary  jura  in    Lect.  Ll 
rein  as  are  founded  on  differences  between  the  degrees  wherein    '     ' 
the  entitled  persons  may  use  or  deal  with  the  subjects. 

But  primary  rights  of  the  class  are  also  distinguishable  by  Primary 
differences  between  the  quantities  of  time  during  which  they  g^^^ 
are  calculated  to  last     And  whatever  be  the  quantity  of  time  Rights  in 
during  which  it  is  calculated  to  last,  or  whatever  be  the  extent  ^*^^^*^- 
of  its  duration,  a  primary  right  of  the  class  may  be  present  or 
future ;  or,  in  other  words,  may  be  vested  or  contingent     And 
if  it  be  present  or  vested,  it  may  be  coupled  with  a  right  in  the 
party  to  present  enjoyment  or  exercise,  or  the  right  of  the  party 
to  enjoy  or  exercise  may  be  presently  suspended  or  postponed. 
One  person,  for  example,  may  have  an  estate  for  life  with 
remainder  in  fee  to  another ;  in  which  case,  the  latter  has  a 
present  or  vested  right,  but  has  no  right  to  present  enjoyment, 
his  right  to  the  enjoyment  of  the  subject  being  suspended  by 
the  pendency  of  the  right  in  the  first  taker. 

From  distinctions  founded  on  differences  between  the  extents 
of  user,  I  shall  proceed  to  the  distinctions  which  I  have  now 
suggested :  namely,  the  distinctions  which  are  founded  on 
differences  between  the  durations  of  rights ;  between  present  or 
vested  rights,  and  future  or  contingent  rights ;  and  between  such 
present  rights  as  are  coupled  with  a  right  to  present  enjoyment, 
and  such  present  rights  as  are  coupled  with  a  right  to  enjoyment 
to  commence  at  a  future  time. 

In  treating  of  rights  in  respect  of  their  different  durations,  of  such 
I  shall  follow  the  method  which  I  observed  when  treating  of  ^istinc, 

.■,.  iiii*/v»  /»  '     1      tions  be- 

nghts  m  respect  of  the  different  powers  of  user  respectively  tween 

annexed  to  them :  that  is  to  say,  /  shcUl  assume  that  they  are  ^!^ll^^ 

present  or  vested,  edon  dif- 
VOL.  n.                                                                               Y 
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Before  I  proceed  to  the  distmctioiis  between  rights  which  are 
founded  on  difierences  between  their  durations,  I  must  remark 
that  these  distinctions  are  inseparably  connected  with  matter 
which  I  shall  discuss  in  future  lectures:  namely,  the  various 
modes  or  titles  by  which  jfwra  in  rem  are  respectively  acquired 
and  lost ;  or  the  various  facts  or  events  (or  the  various  causa) 
whereon  rights  of  the  class  respectively  begin  and  end.  For 
example :  before  we  can  understand  exactly  what  is  meant  by 
a  right  of  unlimited  duration,  we  must  know  the  nature  of 
descerU  or  of  succession  ah  intestato.  And  before  we  can  know 
the  nature  of  absolute  property  (or  of  property  unlimited  in 
duration,  and  alienable  bom  those  who  without  alienation  would 
succeed  on  the  death  of  the  owner),  we  must  know  the  various 
modes  by  which  the  right  is  alienable,  either  voluntarily  or 
involuntarily :  that  is  to  say,  with  the  free  consent  of  the  owner 
(as  in  the  case  of  a  sale  or  gift),  or  in  the  owner's  despite  (as  in 
the  case  of  his  bankruptcy,  or  of  forfeiture  for  a  crime).  (I 
apprehend  that  any  event  of  whatever  nature  is  called  an  alien- 
ation, which  carries  the  right  over  to  another  person  than  the 
owner  or  the  persons  who  are  appointed  by  the  law  to  succeed 
in  case  no  alienation  takes  place :  If  the  alienation  take  place 
by  the  free  consent  of  the  owner,  it  may  be  called  voluntary 
alienation ;  if  in  the  owner^s  despite,  involuntary.) 

The  connection  between  the  consideration  of  rights  in  respect 
of  their  duration,  and  the  consideration  of  the  titles  or  means  by 
which  they  are  acquired,  is  so  intimate,  that  it  has  been  proposed 
by  some  writers  to  consider  the  duration  of  rights  under  the 
several  modes  by  which  they  are  acquired.  Among  these  is 
Mr.  Humphreys,  in  his  Outline  of  a  plan  for  codifying  the  law 
of  real  property. 

Much  of  what  I  shall  utter,  in  regard  to  the  distinctions 
between  rights  which  are  founded  on  their  various  durations, 
will  therefore  refer  to  the  modes  or  titles  by  which  rights  are 
respectively  acquired  and  lost  And  such  is  the  intimate  con- 
nection between  the  various  departments  of  every  l^al  system, 
that  such  reference  forward  to  matter  yet  unexplained,  is  an 
inconvenience  which  cannot  be  avoided  by  any  expositor  of  law, 
although  by  long  and  assiduous  reflection  it  might  be  considerably 
reduced. 


Rights  Of  such  distinctions  between   rights   as    are  founded  on 

inres^rt    differences  between  their  respective  durations,  the  leading  or 
of  duration  principal  one  is  this :  that  some  are  rights  of  unlimited  duration. 
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whilst  others  are  rights  of  limited  duration ;  a  right  of  limited    Lect-  LI 
duration  being  either  of  a  duration  definite  as  well  as  limited,  Jre,  Of 
or  being  of  a  duration  which,  though  limited,  is  not  susceptible  Hmited 
of  exact  circumscription.     For  example :  An  estate  in  fee-simple,  of  dura- ' 
or  absolute  property  in  a  personal  chattel,  is  a  right  of  unlimited  J?®'^.  , 
duration.     Property  for  the  life  of  the  owner,  or  for  the  life  of  but  not 
another,  is  a  right  of  limited  but  indefinite  duration.     Property  Q®^/^^fi. 
for  a  given  number  of  years  is  a  right  of  a  duration  limited  and  nite  dura- 
defined,  *^°°- 

It  is  obvious  to  remark,  that,  in  respect  of  the  party  who 
actually  bears  the  right,  a  right  cannot  be  a  right  of  imlimited 
duration.  In  regard  to  the  party  who  actually  bears  the  right, 
the  right  must  cease  on  his  death,  if  it  cease  not  sooner. 

By  a  right  of  unlimited  duration,  we  must  therefore  mean,  Rieht  of 
a  right  which  may  devolve  from  the  party  entitled  through  a  ^S^on^ 
series  of  successors  of  a  given  chardcter  or  characters,^  which 
may  possibly  last  for  ever :  meaning  by  a  series  of  successors 
which  may  possibly  last  for  ever,  a  series  of  successors  to  the 
continuance  of  which  there  is  no  certain  and  assignable  limit. 
By  the  extinction  of  the  series  of  successors,  by  the  annihilation 
of  the  subject  of  the  right,  or  by  various  other  intervening 
contingencies,  the  right  may  cease.  But  there  is  no  certain  and 
assignable  event  (or  no  certain  and  assignable  event  imported  by 
the  right  itself)  on  which  the  right  must  necessarily  determine. 

For  example :  An  estate  in  fee  simple,  or  an  estate  in  fee 
tail,  may  devolve  from  the  actual  owner,  or  from  the  party 
actually  bearing  the  right,  through  a  series  of  heirs  which  may 
possibly  last  for  ever :  that  is  to  say,  through  a  series  of  heirs  to 
the  continuance  of  which  there  is  no  known  and  assignable 
boundary. 

As  I  have  already  remarked,  the  nature  of  a  right  of  un- 
limited duration  cannot  be  imderstood  completely,  without  a 
foreknowledge  of  the  nature  of  descent  or  of  succession  ai  irUestato, 
In  order  to  the  existence  of  a  right  of  unlimited  duration,  it 
must  be  capable  of  devolving  ab  intestato  from  the  party  actually 
entitled,  through  an  infinite  series  of  successors,  each  of  whom 
may  take  by  descent ;  the  first  taking  by  descent  from  the  party 
actually  entitled ;  the  second  taking  by  descent  from  the  first ; 
and  so  on  in  infinitum, 

^  More  accurately,  I  think,  a  series  titled,     E.g,   A  is  entitled  for  life,  re- 

of  successors^  which  may  possibly  last  for  mainder  to  the  heirs  of  his  testator.     1 

ever,  pointed  out  by  a  gerieral  description  understand  the  author  to  call  A's  right 

rtf erring  by  way  of  descent  (explanation  a  *  right  of  limited  duration. ' — R.  C. 
of  this  term  postponed)  to  the  party  en- 
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Lect.  LI  I  say  it  must  be  capable  of  devolving  in  the  manner  which 

'  '  I  have  now  described  through  a  series  of  successors  which  may 
endure  for  ever.  For  assuming  that  the  right  be  alienable  from 
that  series  of  possible  successors,  either  by  the  party  actually 
bearing  it,  or  by  every  or  any  in  that  series  of  possible  successors, 
the  right  itself  would  cease  on  an  actual  alienation,  and  a  new 
right  over  the  subject  would  begin  in  the  alienee. 

I  think,  then,  that  a  right  of  unlimited  duration  may  be 
defined  in  the  following  manner :  It  is  a  right  for  the  life  of  the 
party  actually  entitled,  and  capable  of  devolving  ab  intestato 
through  a  series  of  successors  which  may  continue  infinitely : 
meaning  by  infinite,  infinitely,  and  infinitude,  all  that  we  clEin 
ever  mean  by  those  expressions :  namely,  the  absence  or  negation 
of  any  end  or  limit  which  it  is  possible  to  assign. 

The  idea  of  a  right  of  unlimited  duration  is  therefore  so 
inseparably  connected  with  the  notion  of  descent  (or  with  the 
notion  of  succession  or  devolution  ab  intestato),  that  it  is  scarcely 
possible  to  explain  the  former  without  explaining  the  latter. 

Sir  William   Blackstone's  notion  of  a  right  of  unlimited 

duration    accords  with    that  which  I  have    now  stated.     (See 

vol.  ii.  chap,  vii.) 

Right  of  By  a  right  of  limited  duration,  I  mean  a  right  which  cannot 

dmition.     continue  beyond  the  happening  of  a  certain  and  assignable  fact, 

whether  the  duration  of  the  right  be  definite  or  indefinite. 

In  the  case  of  a  right  of  unlimited  duration,  there  is  no 
certain  and  assignable  limit  beyond  which  it  cannot  endure.  In 
the  case  of  a  right  of  limited  duration,  there  is  a  certain  and 
assignable  limit  beyond  which  it  cannot  endure :  although  the 
precise  time  at  which  the  event  which  constitutes  that  assignable 
limit  may  happen  may  not  be  capable  of  determination. 

In  the  case,  for  example,  of  a  right  for  a  given  number  of 

years,  the  right  cannot  endure  beyond  the  lapse  of  the  given 

period.     And  in  the  case  of  property  for  the  life  of  the  actual 

owner,  or  for  the  life  of  another  person,  it  must  determine  on 

the  death  of  the  owner,  or  on  the  death  of  the  other  person, 

though  the  time  of  that  death  is  not  of  itself  certain. 

A  right  of         -A.  right  of  unlimited  duration  (as  I  understand  the  expression) 

unlimited    jg  ^qI;  of  necessity  alienable  by  the  party  actually  bearing  it, 

does  not      from  the  possible  series  of  successors  ai  intestato.     For  example  : 

necessarily  According  to  the  older  English  Law,  the  tenant  in  fee  simple 

alien-         could  not  alien  (even  with  the  consent  of  his  feudal  superior) 

the^party    ^1^^^^*^  ^^^  couscnt  of  the  party  who  was  then  his  apparent  or 

actually      presumptive  heir.     And  the  case  seems  to  have  been  the  same 
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in  all  the  legal  systems  which  obtained  through  diflferent  parts  Lect.  LI 
of  Europe  under  the  general  name  of  the  feudal  system.  It  is  bearmc 
a  mistake  to  suppose  that  by  the  feudal  law  the  restrictions  on  the  right. 
alienation  were  designed  for  the  advantage  of  the  feudal  superior 
only.  They  appear,  from  the  fact  I  have  just  stated,  to  have 
partly  had  in  view  also  the  advantage  of  the  person  appointed 
to  succeed.  Analogously,  in  the  Boman  Law,  domestic  heirs,  as 
they  were  termed,  had  a  right  against  the  actually  entitled  party, 
who  could  not  alien  from  them,  or  could  do  so  only  in  a  certain 
manner.  The  children  were  said  for  this  reason  to  be  quodamTnodo 
domini,  vivo  quoque  parent!  (I  mean  by  the  old  Eoman  Law,  as 
we  learn  from  Gains,  and  from  the  Pandects).  And  in  the 
Greek  versions  of  the  Boman  law  books,  the  heirs  who  were 
termed  sui  et  necessarii,  went  by  the  name  of  avTokXrfpovofjLoi, 
They  seem  to  have  taken  not  merely  by  descent  from  the  party 
originally  entitled,  he  having  a  complete  power  of  diverting  the 
right  from  them,  but  rather  as  being  in  a  manner  themselves 
entitled  jointly  with  him.  And,  in  English  law,  until  tenants 
in  tail  were  able  to  alien  from  the  heirs  in  tail  by  fine  or  recovery, 
the  estate  tail  was  not  alienable  from  any  of  the  series  of  possible 
successors  on  whom  by  the  creator  of  the  estate  it  was  destined 
to  devolve. 

I  have  made  these  remarks  because  property  of  unlimited  ' 
duration,  and  absolute  property  (or  property  with  a  power  of 
aliening  from  the  future  successors  ab  intestato)  seem  to  be  often 
confounded.  Many  writers  on  law  suppose  this  power  to  be  of 
the  essence  of  a  right  of  unlimited  duration.  But  I  conceive 
that  it  is  not  so,  although  it  is  of  the  essence  of  dominium  in 
the  narrowest  sense,  or  of  property  pre-eminently  so  called. 

As  I  shall  endeavour  to  shew  inmiediately,  absolute  property 
is  always  accompanied  with  such  a  power  of  aliening.  But  pro- 
perty of  unlimited  duration  (as  an  estate  in  fee  simple  or  an 
estate  in  tail)  is  not  of  necessity  absolute. 

But  whenever  a  right  of  unlimited  duration  is  not  alienable 
by  the  party  at  present  entitled  from  the  series  of  possible  suc- 
cessors ah  intestate,  the  right  of  the  party  actually  entitled  is  in 
effect  an  estate  for  life. 

For  example:  If  a  tenant  in  tail  had  never  acquired  the 
power  of  aliening,  by  the  introduction  of  fines  and  recoveries, 
the  estate  of  a  tenant  in  tail  would  in  fact  have  been  nothing 
more  than  an  estate  for  life.  Each  of  the  series  of  successors 
would  have  taken  only  an  estate  for  life.  (By  the  introduction 
of  fines  and  recoveries,  an  estate   tail  has   become,  to   every 
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practical  intent  or  purpose,  tantamount  to  an  estate  in  fee.  The 
only  difference  is,  that  the  tenant  cannot  alien  except  by  those 
peculiar  modes.) 

In  confirmation  of  this  view  of  the  matter,  it  may  be  observed 
that  the  power  of  aliening  from  those  who  in  default  of  such 
alienation  would  take,  is  not  peculiarly  attached  to  rights  of 
unlimited  duration :  it  may  reside  in  the  party  invested  with  a 
right  of  limited  duration,  in  a  tenant  'per  autre  vie,  or  even  a 
tenant  for  years.  The  party  entitled  may  die  before  the  expira- 
tion of  his  estate :  the  residue  of  the  estate  must  then  in  default 
of  alienation  go  over  to  his  own  successors  as  appointed  by  the 
law;  consequently  he  may  have  a  power  of  aliening  it  from 
those  successors.  The  power  of  aliening,  therefore,  will  not 
serve  to  distinguish  rights  of  unlimited  from  rights  of  limited 
duration.®^ 

But  though  alienability  from  the  successors  db  irUestato  is 
not  rigorously  of  the  essence  of  a  right  of  unlimited  duration,  it 
is  scarcely  possible  to  conceive  that,  in  any  society,  all  or  most 
rights  in  rem  should  be  unalienable.  If  most  rights  of  property 
were  imalienable,  all  commerce  would  be  at  an  end.  In  fact 
and  practice,  therefore,  in  every  system  it  is  only  in  compara- 
tively few  cases  that  such  rights  are  unalienable;  and  even 
where  such  restrictions  on  alienation  are  permitted,  the  power 
of  tying  up,  as  it  is  called,  is  generally  confined  within  very 
narrow  limits. 

These  cases  are  of  two  kinds : 

1st  Those  in  which  he  is  prohibited  from  aliening  the  very 
right,  or  the  res  singula,  which  is  the  subject  of  the  right :  e.g. 
The  English  tenant  in  fee,  according  to  the  old  law.®^ 


^  But  I  must  observe  that  in  English 
law,  in  rights  of  (so-called)  limited  dura- 
tion, the  party  entitled  cannot  alienate 
so  as  to  defeat  the  reversioners  or  substi- 
tutes. And  although  it  is  possible  to 
conceive  a  system  in  which  this  should 
be  otherwise,  it  is  not  likely  to  be  the 
case  in  anv ;  because  if  the  person  en- 
titled could  alienate  from  the  substitutes, 
lawyers  would  probably  find  means 
whereby  he  could  convey  to  himself  and 
his  own  heirs  for  ever.  He  would,  there- 
fore, have  an  estate  of  unlimited  dura- 
tion, contra  hypothesin. — R.  G. 

®  Or  the  heir  in  possession  of  a 
Scotch  estate,  held  under  the  fetters 
of  a  strict  'entail  dated  before  1848. 
I  may  here  observe  that  the  form  of 
a  Scotch  strict  entail  is  very  instructive 
as  to  the  real  nature  of  the  restraints 
upon  alienability  which,  permitted  to  a 


modified  degree  in  English  law,  are,  by 
a  curious  caprice  of  tlmt  law,  conceived 
to  be  bound  up  with  estates  of  (so- 
called)  limited  duration. 

The  theory  of  the  Scotch  law  is  this  : 
All  rights  of  property  in  heritable  sub- 
jects (which  are  commonly  immovables), 
are  generally  transmissible  according  to 
an  order  of  succession,  either  determined 
by  private  disposition,  or  by  the  general 
law  of  inheritance :  and  it  is  of  the  es- 
sence of  property  that  the  person  pre- 
sently entitled  may  dispoTie  (grant  away) 
the  property,  not  only  from  himself  but 
from  aU  the  successors  according  to  the 
existing  destination,  in  favour  of  any 
person  and  any  order  of  successors  he 
pleases,  whether  described  by  way  of  de^ 
scent  from  the  last  taker  (heirs'  general, 
heirs  of  the  body,  etc. ),  or  by  substitu- 
tion of  new  persons  and  series. 
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2nd.  Gases  in  which  he  is  prevented  from  aliening  ftx)m  his    Lbct.  LI 
successors  the  universwm^  or  some  portion  of  the  itmversitm,  of 
the  transmissible  rights  which  may  happen  to  reside  in  him  at 
Ms   death.      E.g,  The  older  Boman  law;  the  Boman  law  as 
modified  by  the  legUima  partio  ;  the  French  law  of  succession.^ 

Where  he  is  prohibited  from  aliening  from  his  successors 
the  universum  of  the  rights  which  may  happen  to  reside  in  him 
at  his  death,  he  is  permitted  to  alien  any  of  the  single  rights  of 
which  that  complex  and  fluctuating  whole,  constituting  the  uni-- 
versum  of  his  rights,  may  happen  at  any  time  to  consist  The 
whole  or  any  part  of  them  is  also  liable  for  his  debts.  And  it 
is  only  with  reference  to  his  rights  as  considered  singly  or  par- 
ticularly, that  he  can  be  said  to  have  a  right  of  absolute  property. 

Limitations  to  right  of  alienation  to  prevent  fraud  on  sv/c- 
cessors. 

The  party  may  destroy,  spend,  or  consume,  etc. :  But  may 
not  give,  except  subject  to  certain  limitations.  Or  if  the  gift 
be  fraudulent,  it  is  prohibited. 

In  what  sense  property  in  a  personal  chattel  is  a  right  of  un- 
limited  dv/ration. 

It  may  devolve  ab  intestato  through  a  series  of  administrators 
representing  the  owner. 

But  it  is  not  likely  that  it  should :  Because  it  forms  a  part 
of  the  university  of  his  rights,  and  is  therefore  likely  to  be 
aliened  for  debts,  etc. 

Besides,  the  universum  being  divisible  amongst  next  of  kin, 
no  one  right  is  likely  to  continue  in  the  same  line  of  takers. 

It  would  seem  that  the  property  is  rather  absolute  {i.e,  alien- 
able from  all  possible  successors)  than  of  unlimited  duration. 

I  shall  now  attempt  to  explain  the  notion  of  absolute  pro-  Absolute 
perty,  or  dominium  pre-eminently  so  called  S'fin^d^ 

According  to  the  definition  of  the  Boman  lawyers,  of  the 
French  Code,  of  Blackstone,  and  others,  in  fact  by  most  writers, 
it  means  a  right  indefinite  in  user,  unlimited  in  duration  (that 

Bat  by  a  set  of  conditions,  ingeniously  contingency,  and  consequently  the  fetters 
devised,  and  by  the  aid  of  a  declaratory  of  a  Scotch  deed  of  tailzie  very  compend- 
statute  (1685),  c.  22,  proprietors  were  iously  express  most  of  the  real  points 
enabled  to  taihie  their  lanas,  that  is,  to  of  difference  between  the  modes  of  pro- 
make  a  destination  of  their  estates  so  as  perty  distinguished  in  the  law  of  Eng- 
effectually  to  fetter  the  power  of  aliena-  land  by  the  terms  '  estate  for  Ufe '  and 
tion  of  future  proprietors.  The  general  'estate  of  inheritance.' — R.  C. 
principle  of  the  law  being  that  the  right  *^  And  the  Scotch  law  of  succession 
of  property  includes  ^wer  of  alienation,  in  moyeables  (that  is,  adminiairable  pro- 
the  fetters  are  most  mgeniously  devised  perty)  where  the  rights  of  the  wife  and 
to  defeat  this  principle  in  every  possible  children  have  not  bmn  renounced. — R.C. 
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is,  capable  of  going  over  to  a  series  of  successors  ah  intestate 
which  may  possibly  last  for  ever),  and  alienable  by  the  actual 
owner  from  every  successor  who  in  default  of  alienation  by  him 
might  take  the  right. 

It  is  certain  that  the  power  of  alienation  is  of  the  essence 
of  the  Boman  property  or  dominium.  It  is  also  of  the  essence 
of  absolute  property  as  conceived  by  Sir  William  Blackstone.^ 

I  say  that  property  pre-eminently  so  called  is  alienable  by 
the  actual  owner  from  every  successor  who  in  default  of  such 
alienation  might  take  the  subject  It  therefore  implies  more 
than  the  power  of  aliening  from  his  own  successors  ah  intestate. 
For  even  where  a  right  is  a  right  of  unlimited  duration,  another 
right  may  be  expectant  upon  it  This,  for  example,  is  the  case 
wherever  a  mesne  lord  of  the  fee  is  interposed  between  the 
tenant  in  fee  and  the  king ;  the  estate  of  the  tenant  in  fee  might 
devolve  on  his  heirs  general  ad  infinitum,  but  he  could  not,  by  any 
alienation  from  his  own  heirs,  affect  the  interest  of  the  lord  of 
the  fee. 

Consequently,  in  English  law,  there  is  no  property  in  land 
which  comes  up  to  the  idea  of  absolute  property. 

We  may  conceive  generally  that,  although  the  right  of  the 
present  owner  be  a  right  of  unlimited  duration,  any  number  of 
rights  of  limited  or  imlimited  duration  may  intervene  between 
it  and  the  sovereign  or  state  as  idtimus  hoeres,  or  the  party  who 
may  occupy  the  right  on  failure  of  all  entitled  parties  as  being 
res  mUlius.  For,  in  different  systems  of  law,  the  provisions  as 
to  the  party  who  is  to  take  on  the  expiring  of  all  preceding 
rights,  may  of  course  differ.  It  is  generally  the  sovereign  or 
state  (the  fisc),  and  in  England,  the  king,  who  for  these  purposes 
may  be  considered  as  representing  the  state.  But,  instead  of 
itself  assuming  the  right,  the  state  might  allow  it  to  go  to  the 
first  person  who  might  choose  to  occupy  it 

Properly  speaking,  then,  there  is  not  in  the  law  of  England 
any  absolute  property  in  land,  in  case  there  be  any  mesne  lord 
interposed  between  the  tenant  and  the  king.  For,  there  is  a 
reversion  in  the  mesne  lord,  which  the  tenant  cannot  defeat, 
though  he  may  alien  from  his  own  heirs. 

And  this  explains  what  for  a  long  time  puzzled  me :  the 
nature  of  the  Boman  emphyteusis.  Our  tenant  in  fee,  where 
there  is  a  mesne  lord  interposed  between  the  tenant  and  the 
king,  has  an  interest  precisely  like  that  of  the  tenant  of  the 
emphyteusis,  that  is,  a  lease  to  a  man  and  his  heirs  general,  with 

•*  Blackstone,  vol.  ii.  447. 
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reversion  to  the  lessor  in  case  those  heirs  should  fail,  or  the    Leot.  LI 

rent  reserved  should  not  be  paid :  namely,  not  only  in  case  of         ^ 

failure  of  the  heirs  of  the  party  himself,  but  of  failure  of  the 

heirs  of  any  party  to  whom  he  might  assign  the  emphyteusis. 

In  the  same  manner,  an  estate  in  fee  simple  reverts  to  the  lord 

of  the  fee,  on  failure  of  heirs  to  any  assignee  of  the  estate.     The 

two  rights  are  exactly  similar.     Neither  of  them,  therefore,  is 

absolute  property  in  the  strict  sense.     Neither  imports  a  right 

in  the  party  entitled  of  aliening  absolutely  from  all  those  who 

may  possibly  take  the  right     And  hence  it  must  have  been 

that  the  right  of  a  party  in  an  emphyteusis  was  ranked  by  the 

Eoman  lawyers  among  the  jura  in  re  aiiend :  because  there  is 

a  party  having  a  right  which  the  emphyteuta  cannot  possibly 

defeat  or  touch,  and  out  of  which  his  own  right  is,  as  it  were, 

carved. 

In  the  case  of  property  in  a  personal  chattel,  the  above 
reasoning  does  not  apply.  There  is  no  party  interposed  be- 
tween the  owner  and  the  ultimvs  hctres,  whoever  that  may  be. 

I  have  hitherto  assumed  that  to  constitute  property  or  Unlimited 
dominium  pre-eminently  so  called,  the  right  of  the  party  actually  fj^"**^*^* 
entitied  must  be  a  right  of  unUmited  duration,  and  in  all  estab-  Jed 
lished  systems  of  law,  that  is  actually  the  case.     If  the  party  J^^  pro-° 
did  not  alien,  the  right  would  go  over  to  a  series  of  successors  pertyinall 
ah  intestato,  which  might  possibly  endure  for  ever.     But  it  is  ^-^^d  ays- 
possible  to  conceive,  that  the  state  might  grant  out  property  in  tems,  is 
land  for  life  or  years,  with  immediate  return  to  the  state  itself,  ^rily^n^ 
and  might  grant  to  the  party  to  whom  it  gave  this  right  of  solved  in 
limited  duration,  a  power  of  user,  as  unlimited  as  is  possessed 
by  the  owner  of  personal  chattels.     We  might  then  say  that 
the  party  had  property  or  absolute  dominion  in  the  subject, 
notwithstanding  the  limited  duration  of  his  right 


Rights  of  Limited  Duration, 

V  A  right  which  cannot  continue  beyond  a  given  event 
that  will  certainly  happen,  although  the  duration  of  the  right 
may  not  itseK  be  susceptible  of  exact  circumscription. 

2°  A  right  to  last  through  a  period  which  must  cease  on 
the  happening  of  a  certain  event,  although  the  time  at  which 
that  event  may  happen  cannot  be  determined. 

Eights  of  limited  duration,  are  rights  of  measured  or  exactly 
defined  duration,  or  rights  of  unmeasured  duration:  meaning 
by  measured,  measured  according  to  the  legal  measure  of  time. 


838  Law :  Purposes  and  Subjects. 

Lect.  LI    let  it  be  what  it  may :  e,g,  so  many  revolutions  of  the  earth 
round  the  sun,  or  of  the  earth  on  its  own  axis,  etc. 

[Cannot  go  into  metaphysical  difficulties  about  time,  l^  Because 
in  different  systems  of  law,  that  which  constitutes  the  common 
measure  of  time  (or  rather,  perhaps,  that  which  constitutes  time  it- 
self), is  determined  very  differently ;  2*.  Because  I  have  scarcely  a 
tincture  of  mathematical  or  physical  science.] 

[E.g.  An  estate  for  life :  an  estate  for  years.] 

In  case  of  a  right  of  limited  duration,  succession  is  just  as 
possible  as  in  a  right  of  unlimited  duration :  e,g, :  in  case  of 
estate  for  years,  or  per  autre  vie.  But  here,  it  cannot  endure 
beyond  the  limited  period. 

Alienability  is  not  less  incident  to  rights  of  limited,  than 
to  rights  of  unKmited  duration. 

In  case  the  right  be  a  right  of  property,  power  of  user  is 
also  indefinite.  But  it  never  can  extend  to  the  destruction  of 
the  subject,  or  (what  is  the  same  thing)  to  depriving  it  of  all 
the  properties  which  make  it  a  fit  subject  for  human  enjoyment 
or  use.  For  the  expectant  on  the  rights  of  limited  duration, 
there  is  necessary  (or  almost  necessary)  a  right  of  [conservation],** 
or  (what  comes  to  the  same  thing)  a  right  quasi  in  the  sovereign 
or  state.  But  where  there  is  merely  a  reverter  to  the  state,  the 
power  of  user  may  extend  to  destruction. 


Note, — I  confess  that  I  have  had  some  difficulty  in  comprehendhig  the 
nature  and  purport  of  the  distinction  laid  down  by  the  author  in  the  above 
Lecture,  but  having,  as  I  think,  after  some  trouble,  discovered  the  rationale 
of  it,  I  will  state  what  appears  to  me  the  reason  of  the  author's  taking  so 
much  pains  to  examine  a  distinction  whose  net  consequences  appear  so 
limited. 

In  English  law,  the  distinction  between  rights  of  property  conceived  as 
limited  in  point  of  duration,  and  those  conceived  as  imlimited  in  point  of 
duration,  is  of  great  practical  importance.  The  right  of  (so-called)  unlimited 
duration  carries  with  it  the  right  of  alienation  by  the  person  entitled,  not 
only  from  heirs  (whether  general  or  of  a  particular  class),  but  also  from  all 
persons  having  any  kind  of  spes  successionis  by  way  of  remainder  or  substi- 
tution ;  whereas  the  person  entitled  to  an  estate  of  (so-called)  limited 
duration,  can  alienate  only  from  himself  and  those  who  would  be  entitled 
by  descent  from  him,  and  not  from  those  entitled  by  way  of  remainder  or 
substitution.  A  further  consequence  of  the  distinction  arises  by  way  of 
corollary  to  the  other,  namely,  that  in  rights  of  the  first  class  the  power  of 
user  by  the  person  entitled  is  more  extensive  than  that  in  rights  of  the  last 
class,  inasmuch  as,  in  the  last  case,  the  proprietor  having  it  in  his  power 


^  ;   or,  prevention   of  waste.      See   Blackstone  uses  the  expression,  '  preven- 
Blackstone,  voL   iiL   chap.   xiv.      The  tive  redress.' — S,  A. 
word  is  illegible  in  the  original  MS. 
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to  disappoint  altogether  the  hopes  of  successors,  cannot  be  supposed  to    Lect.  LI 
injure  them  by  vxute  (or  partial  destruction  of  the  subject). 

In  consequence  of  its  importance  in  English  law,  the  author  is  led  to 
state  and  examine  this  distinction.  The  net  result  is  this :  1.  The  dis- 
tinction (such  as  it  is)  is  neither  adequately  nor  appropriately  described 
by  the  expressions  '  rights  of  unlimited  duration '  and  *  rights  of  limited 
duration.'  The  distinction  (such  as  it  is)  really  being,  between  rights 
capable  of  devolving  by  way  of  descent  (a  term  of  which  the  full  definition 
must  be  reserved  for  the  subject} of  succession  ab  intestate)  to  a  series  of 
successors  which  may  last  indefinitely,  and  rights  not  capable  of  transmission 
by  descent  to  such  a  seriea  2.  The  power  of  alienation  from  substitutes, 
and  the  consequent  large  right  of  user  which,  in  English  law,  are  incident 
to  rights  of  (so-called)  unlimited  duration,  are  neither  of  them  necessary 
incidents  of  that  right. 

The  distinction  therefore,  from  its  grave  consequences  in  the  English 
law,  requires  notice.  But,  in  the  view  of  general  jurisprudence,  it  is  not 
very  important. — R  C. 


LECTUEE  LIL 

ON  THE  JURA  IN  RE  ALIEN  A  OF  THE  ROMAN  LAW. 

In  my  last   Lecture,  I   considered  such  distinctions    between   Lect.  lii 
primary  jwra  in  rem  as  are  founded  on  differences  between  their         ' 
respective  durations :  or,  in  other  words,  between  the  quantities 
of  time  during  which  they  are  respectively  calculated  to  last. 

According  to  the  purpose  which  I  then  announced,  I  should 
now  proceed  to  the  distinction  between  present  or  vested  rights, 
and  future  or  contingent  rights ;  including  the  distinction  be- 
tween such  present  rights  as  are  coupled  with  a  right  to  present 
enjoyment  or  exercise,  and  such  present  rights  as  are  not  coupled 
with  a  right  to  present  enjoyment  or  exercise. 

But  before  I  proceed  to  the  distinction  between  vested  and  The  dis- 
contingent  rights,  I  will  endeavour   to  explain  a  distinction,  |^!^^ 
which,  I  think,  may  be  considered  conveniently  at  the  present  Jus  in  re 
point  of  my  Course :  namely,  the  distinction  made  by  the  Boman  ^^^  in 
lawyers,  and  by  the  modem  expositors  of  the  Boman  Law,  be-  »•«  cUUnA . 
tween  dominion  strictly  so  called  (property  pre-eminently  so  ^i!^r^^^ 
called,  in  re  potestas,  or  jus  in  re  proprid),  and  that  class  of  rights  ali^nd- 
which  they  oppose  to  dominion  strictly  so  called  (or  to  jus  in  re 
proprid)  by  the  name  of  jura  in  re  cUiend,  jura  in  re,  or  (more 
briefly  and  elliptically  still),  jura,^ 

I  advert  to  this  distinction  between  jus  in  re  proprid  and 
jus  in  re  aliend,  for  two  reasons.  1st  The  explanation  of  this 
distinction  may  tend  to  illustrate  the  two  capital  and  insepar- 

**  Thibaut,  VersUiChe^  yoI.  ii  pp.  84,  91.    Tables  L  XL,  posL 
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Lect.  LII   ably  connected  distinctions  with  which  my  recent  Lectures  have 

'         been  particularly  occupied:    namely,  the  distinction   between 

rights  which  import  an  indefinite,  and  rights  which  import  a 

definite  power  of  user  or  exclusion ;  and  the  distinction  between 

rights  of  unlimited  duration  and  rights  of  limited  duration. 

2ndly.  Without  an  idea  of  the  distinction  between  ju&  in 
re  proprid  and  jus  in  re  aliend,  as  understood  by  the  Roman 
lawyers  and  the  modem  expositors  of  the  Soman  Law,  their 
writings,  to  an  English  lawyer,  are  extremely  perplexing. 

For  many  of  the  rights  in  rem  which  they  rank  with  jura 
in  re,  or  with  jura  in  re  aliend,  would  rather  be  esteemed  by  an 
English  lawyer  modes  of  property  or  ownership  than  mere  frac- 
tional rights  subtracted  from  property  in  another.  Such  (for 
example)  is  the  case  (as  I  shall  shew  presently)  with  the 
emphyteusis :  a  right  closely  analogous  to  an  estate  in  fee  simple, 
and  from  which  (it  is  supposed  by  some),  the  various  systems  of 
law,  commonly  styled  feudal,  took  their  origin.  Such  is  also 
the  case  with  certain  rights,  which,  in  the  language  of  the  Eoman 
law,  are  styled  servitudes :  but  which,  as  I  shewed  in  a  preced- 
ing Lecture,  would  rather  be  deemed  by  us,  modes  of  property. 
Such  is  also  the  case  with  the  right  in  rem  of  the  pledgee  or 
mortgagee,  or  the  creditor  whose  right  in  personam  is  secured 
by  a  pignus  or  hypotheca. 

By  the  Boman  lawyers,  he  is  deemed  to  have  jus  in  re 

aliend,  although   the    pledgor   or  mortgagor  was    dominus   or 

absolute  proprietor  of  the  thing  pledged  or  mortgaged.     But 

according  to  the  law  of  England  (or,  at  least,  of  its  strict  law, 

as  contradistinguished  from  its  equity),  his  right  in  the  subject 

of  the  pledge  or  mortgage  would  rather  fall  under  the  category 

of  property  or  ownership,  than  under  that  of  rights  over  subjects 

owned  by  others. 

Property  In  order  to  an  explanation  of  the  distinction  between  jus  in 

nentlTso    ^^  propriA  and  jus  in  re  aliend,  I  must  briefly  revert  to  the 

called,  ab-    nature  (which  I  referred  to  in  my  last  Lecture)  of  dominion 

Mrty,  ^    strictly  so  called,  'pio^itj  pre-emi/nently  so  called,  absolute  dominion 

minium      or  property,  or  the  dominion  (property  or  ownership)  which  is 

j^^^^J!^      the  least  restricted  or  limited.     For  every  j^  in  re  aliend  is  a 

proprid,^    fraction  or  constituent  portion  (residing  in  one  party)  of  absolute 

dominion  or  property  residing  in  another  party. 
Bespub'  And  in  order  that  I  may  explain  the  nature  of  absolute 

t^lareest  dominion  or  ownership,  or  of  jvs  in  re  proprid,  I  must  briefly 
sense  of      advert  to  the  nature  of  res  puilicce,  or  of  that  right  (or  rather  ot 

the  expres- 
sion). ^  Thibaut,  Fersuche,  vol.  ii  p.  86  ei  seq. 
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that  power)  which  the  state  possesses  over  all  things  within  its   Lect.  LII 
territory  or  jurisdiction.  ^  "  - 

It  is  manifest  that  the  state  (or  sovereign  government)  is  not 
restrained  by  positive  law  from  dealing  with  all  things  within 
its  territory  at  its  own  pleasure  or  discretion.  If  it  were,  it 
would  not  be  a  sovereign  government,  but  a  government  in  a 
state  of  subjection  to  a  government  truly  supreme. 

Now  since  it  is  not  restrained  by  positive  law  from  dealing 
at  its  own  pleasure  with  all  things  within  its  territory,  we  may 
say  (for  the  sake  of  brevity,  and  because  established  language 
furnishes  us  with  no  better  expressions),  that  the  state  has  a 
right  to  all  things  within  its  territory,  or  is  absolutely  or 
without  restriction  the  proprietor  or  dominus  thereof.  Strictly 
speaking,  it  has  no  legal  right  to  any  thing,  or  is  not  the  legal 
owner  or  proprietor  of  any  thing :  for  if  it  were,  its  own  subjects 
would  be  subject  to  a  sovereign  which  conferred  that  legal  right, 
and  imposed  upon  others  the  correlative  legal  duty.  When, 
therefore,  I  say  that  it  has  a  right  to  all  things  within  its 
territory  (or  is  the  absolute  owner  of  all  things  within  its 
territory),  I  merely  mean  that  it  is  not  restrained  by  positive 
law  from  using  or  dealing  with  them  as  it  may  please. 

Consequently,  if  we  take  the  expression  res  pvblicce  with  the 
largest  meaning  which  it  will  bear,  all  things  within  the  territory 
of  the  state  are  res  publicce,  or  belong  to  the  state  (in  the  sense 
above  mentioned). 

But  of  the  things  which  belong  to  the  state,  there  are  some  Res  pub- 
which  it  reserves  to  itself,  and  some  the  enjoyment  or  use  of  [i^^ar- 
which  it  leaves  or  concedes  to  determinate  private  persons.     To  rower 
those  which  it  reserves  to  itself,  the  term  res  pvhlicc&  is  commonly  ^^^^ 
confined :   those,  the  enjoyment  or  use  of  which  it  leaves  or  privcUa: 
concedes  to  determinate  private  persons,  are  commonly  called 
res  privatce. 

Of  res  puhlicce   (taking  the  expression  with  the  narrower  classes  of 
sense  to  which  I  have  now  adverted),  various  distinctions  might  ^eapubUcw 

-  °        (in  the 

be  made.  narrower 

For  there  are  some,  which,  without  leaving  or  conceding  the  ^e^^^f the 
use  of  them  to  determinate  private  persons,  it  nevertheless 
permits  its  subject  generally  to  use  or  deal  with  in  certain 
limited  and  temporary  modes.  Such,  for  example,  are  public 
ways,  public  rivers,  the  shores  of  the  sea  (in  so  far  as  they  are 
not  appropriated  by  private  persons),  the  sea  itself  (in  so  far  as 
it  forms  a  part  of  the  territory  of  the  state),  and  so  on.     lies 

®  Miihlenbnich,  toI.  L  p.  168. 
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Lect.  lii  pviliccB,  the  use  of  which  the  state  thus  permits  to  all  its  subjects, 
are  commonly  styled  res  communes :  though  the  term  is  sometimes 
confined  to  certain  things,  of  which  the  subjects  generally  are 
supposed  to  have  the  use  by  a  title  anterior  to  any  that  the  state 
can  impart 

This  last  notion  is  derived  from  the  confused  notions  of  a 
certain  natural  law  and  fus  gentium,  which  gave  rights  inde- 
pendently of  the  state,  and  superior  to  any  which  the  state  could 
impart.  It  is  obvious  that  in  so  far  as  these  rights  are  legai 
rights,  they  must  emanate  from  the  state.  And  the  Boman 
lawyers,  occasionally  speaking  more  precisely,  say  that  res 
communes  are  quodammodo  res  puhlicce. 

Again :  Of  res  pvilicce  (or  of  the  things  which  the  state 
reserves  to  itseK),  there  are  some  which  it  reserves  to  itself  in  a 
more  especial  manner,  and  some  which  it  concedes  to  public 
persons  (individual  or  complex),  as  trustees  for  itself.  The 
former  are  sometimes  styled  '  the  patrimony  of  the  state,'  or  the 
'  domain  of  the  state,'  or  are  said  to  belong  to  the  fisc.  Such, 
for  example,  is  the  money  which  it  raises  by  taxes  on  its  subjects, 
the  land  which  it  reserves  especially  for  its  own  peculiar  use,  or 
the  res  privatce  which  revert  to  it  by  forfeiture  or  escheat  as 
being  the  ultimate  fueres  of  all  its  subjecta  Those  which  it 
concedes  to  public  persons  as  trustees  for  itself,  are  styled  by 
the  Eoman  lawyers  res  univer^ntatis:  things  being  in  the  patri- 
mony  of  corporate  bodies.  And,  they  were  so  called  (I  presume), 
because  the  public  persons  to  whom  they  were  conceded,  were 
commonly  complex  or  collegiate,  rather  than  individual  persons : 
as,  for  example,  the  corporate  governments  of  cities.  But  the 
term  res  universUatis  is  manifestly  inapplicable.  For  we  may 
conceive  that  a  res  pablica  resides  in  a  public  person  who  is 
individual  or  single.  And  every  corporate  body  is  not  public. 
Corporate  bodies  may  exist  for  purposes  not  public,  and  then  a 
thing  belonging  to  them  is  resprivata  not  respublica.  In  giving, 
therefore,  to  this  class  of  res  jmblicce  the  name  of  res  universitatis, 
the  Boman  lawyers  took  the  name  of  one  species  and  extended 
it  to  the  whole  genus. 

It  is  manifest  that  the  distinctions  to  which  I  now  have 
adverted,  blend  at  various  points.  For  example:  Of  the  res 
pMicce  which  are  in  the  patrimony  of  the  state,  or  which  it 
reserves  to  itself  in  a  more  especial  manner,  it  may  concede 
some  to  private  persons  for  periods  of  shorter  or  longer  duration: 
It  may  let,  for  instance,  a  part  of  its  domain  to  a  private  person 
in  farm.     And  in  these  cases,  the  things  would  seem  to  become. 
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during  those  limited  periods,  res  privatce.     In  these  cases,  how-  Lect.  LII 
ever,  the  things  are  granted  out  to  private  persons,  rather  for    ^""^^^     ' 
the  benefit  of  its  own  peculiar  patrimony,  than  for  the  advantage 
of  the  private  grantees.     Whereas  in  the  case  of  res  privcUce,  the 
things  are  left  or  conceded  to  the  determinate  private  persons, 
rather  for  their  own  advantage  than  for  that  of  the  state. 

And  of  res  universitcUis,  or  things  which  it  concedes  to  public 
or  political  persons,  in  trust  for  itself,  some  will  naturally  fall 
under  the  species  of  res  piibliccB,  which  are  styled  res  communes. 
Such,  for  example,  is  the  case  with  a  road  or  river,  the  property 
of  which  resides  in  a  public  corporation,  but  which  it  holds  in 
trust  to  permit  all  the  subjects  of  the  state  to  pass  and  repass  it. 

One  class  of  things  which  occurs  in  the  Boman  Law,  and 
is  there  distinguished  from  res  pvilicce,  I  will  also  briefly  advert 
to :  namely,  res  divini  juris.  But  res  divini  juris  are  merely  a 
class  of  res  jmblicce.  They  are  things  specially  reserved  by  the 
state  or  granted  in  trust  to  public  persons,  and  destined  to 
certain  uses.  The  opposing  them  to  res  puiliccs  proceeds  from 
the  logical  error  so  frequent  in  the  writings  of  lawyers :  namely, 
the  co-ordinating  as  parts  or  members  of  one  homogeneous 
system,  various  classes  of  objects  which  are  derived  from  cross 
divisions. 

Having  given  a  brief  statement  of  the  leading  distinctions 
between  res  pvhlicce  (as  opposed  to  res  privatce),  I  now  return  to 
resprivatce:  that  is  to  say,  things  of  which  the  state  is  the 
ultimate  ownir,  but  the  use  or  enjoyment  of  which  it  leaves  or 
concedes  to  determinate  private  persons,  rather  for  their  own 
advantage,  than  for  the  immediate  benefit  of  its  own  patrimony. 

With  regard  to  res  privcUce  (as  thus  understood),  they  may 
be  left  or  granted  to  private  persons  with  various  restrictions : 
with  various  restrictions  in  respect  of  user,  and  with  various 
restrictions  in  respect  of  time. 

In  respect  of  user,  the  right  (or  series  of  rights),  which  is 
granted  by  the  state,  may  amount  to  a  mere  servitude  (or  a  right 
to  use  the  thing  in  a  definite  manner),  or  to  property  (in  any  of 
its  various  modes).  In  which  last  case,  the  property  may  be 
burthened  with  a  servitude  (or  with  a  something  analogous  to  a 
servitude)  reserved  by  the  state  to  itself.^ 

For  example :  we  may  conceive  that  the  state  may  grant  to  Qnasi'scr' 

Vitus  over 
*  Ccmmunia  may  be  considered  as   subjects  which  the  ^vemznent  concedes 
subjects  reserved  by  the  sovereign,  but   to  others  with  a  nght  of  total  exemp- 
over  which  he  permits  others  to  exercise   tion  :  e.g.  i  taxation. — Hugo,  Etw,  lit. 
certain  servUtiUs,     Bea  singularunif  &c. ;   ii.  p.  298.     Marginal  note. 
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a  thlDg, 
reserred 
by  the 
state  to  it- 
self. 


xiivLS  re- 
served by 
the  state 
over  a  res 
privata. 


Absolute 
property, 
doTriinium 
(s.  s.),  or 
jus  in  re 
proprid. 


a  private  person  a  right  of  way,  or  a  right  of  common,  over  land 
in  its  own  patrimony.  On  which  supposition,  the  grantee  would 
have  a  right  analogous  to  a  servitude  over  the  given  subject  I 
say  'analogous  to  a  servitude:'  for  a  servitude,  properly  so 
called,  is  a  burthen  on  the  property  of  another ;  and  property 
properly  so  called,  or  legal  property  properly  so  called,  the  state 
has  not,  and  cannot  have. 

Or,  assuming  that  the  right  granted  by  the  state  amount  to 
a  right  of  property,  we  may  suppose  that  the  state  reserves  to 
itself  a  something  analogous  to  a  right  of  servitude.  For 
example :  we  may  suppose  that  it  reserves  to  itself  (in  case  the 
subject  of  the  property  be  land)  all  the  minerals  under  the  land, 
with  the  right  or  power  of  working  for  them.  In  most  or  many 
countries,  all  land  owned  by  private  persons  is  held  subject  to  a 
special  reservation  like  that  which  I  have  now  mentioned.  And, 
in  our  own  coimtry,  the  King  (who,  for  the  present  purpose,  may 
be  deemed  to  represent  the  State)  is  also  commonly  entitled  to 
any  of  the  more  precious  minerals  which  may  be  found  under 
land  belonging  to  any  of  the  subjects.^® 

With  regard  to  time,  the  thing  may  be  subject  to  a  right  of 
limited  or  imlimited  duration,  or  to  a  series  or  succession  of  any 
number  of  rights,  each  being  a  right  of  limited  or  unlimited 
duration.  For,  as  I  remarked  in  my  last  Lecture,  a  thing  which 
is  subject  to  one  right  of  unlimited  duration,  may  also  be  subject 
to  another  right  of  the  same  unlimited  duration.  This,  for  ex- 
ample, is  the  case  with  freehold  land  (according  to  the  Law 
of  England),  where  the  tenant  in  fee  simple  is  properly  a  rere 
vassal,  and  the  interest  or  estate  of  the  mesne  lord  is  also  an 
estate  in  fee  simple.  And  if  we  suppose  that  the  mesne  lord 
held  of  a  mesne  lord  interposed  between  him  and  the  king,  and 
that  the  estate  of  either  lord  were  an  estate  in  fee  simple,  here 
would  be  three  estates  (each  of  unlimited  duration)  each  of 
which  must  expire  before  the  land  could  revert  to  the  king  as 
representing  the  sovereign  or  state. 

And  cases  may  be  imagined,  in  which  the  thing  would  be 
subjected  to  a  much  longer  series  of  rights  of  unlimited  duration, 
each  to  take  effect  in  enjoyment  on  the  expiration  of  the  right 
preceding. 

But  whatever  may  be  the  right  (or  the  series  of  successive 
rights)  to  which  the  thing  is  subject,  presently  or  contingently, 
that  right,  or  that  series  of  rights,  must  be  liable  to  end.  If 
the  right  be  of  limited  duration  (or  each  of  the  series  be  of 

7®  Blackstone,  vol.  i.  chap.  8. 
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limited  duration),  it  must  end  on  the  lapse  of  the  time  fixed  for  Lect.  LII 
its  duration.     If  it  be  a  right  (or  a  series  of  rights)  of  unlimited    '     * 
duration,  it  must  also  be  liable  to  end  on  the  failure  of  persons 
who  by  the  constitution  of  the  right  are  entitled  to  take  it. 

Now  on  the  expiration  of  the  right,  or  of  the  series  of  rights, 
to  which  the  thing  is  subject,  presently  or  contingently,  the  thing 
reverts,  as  of  course,  to  the  sovereign  or  state :  for  since  the  state 
(speaking  by  analogy)  is  the  ultimate  owner  of  the  subject,  it 
also  (speaking  by  a  similar  analogy)  is  the  ultimvs  fueres.  On 
the  expiration  of  all  the  rights  over  the  thing,  which  merely 
subsist  over  the  thing  by  its  own  pleasure,  it  naturally  retakes 
the  thing  into  its  own  possession. 

But,  in  different  countries,  the  practice  in  this  respect  is 
different  In  some,  the  thing  (generally  speaking)  is  actually 
resumed  by  the  state  as  vltimus  Jvoeres.  In  others,  the  state  does 
not  exercise  its  right  or  power  of  resumption,  but  leaves  the 
thing  to  the  first  occupant:  who,  by  virtue  of  his  occupancy, 
takes  from  the  state  a  fresh  right,  which  is  also  liable  to  end  like 
the  preceding  right,  on  the  extinction  of  which  he  stepped  into 
possession.'^^ 

But,  in  this  case  of  acquisition  by  occupancy,  the  occupant 
may  be  considered  as  merely  representing  the  sovereign :  or, 
rather,  the  thing  in  effect  reverts  to  the  sovereign,  and  the 
occupant  acquires  from  the  sovereign  a  new  right. 

Where,  in  our  own  country,  the  thing  is  resumed  by  the 
sovereign,  and  is  not  conceded  by  the  sovereign  to  the  first 
occupant,  it  reverts  to  the  king.  But  the  king,  although  he  may 
be  deemed  to  take  by  a  legal  right  conferred  by  the  sovereign 
body  of  which  he  is  only  a  member,  may,  perhaps,  more  properly 
be  deemed,  for  this  purpose,  as  merely  representing  the  sovereign. 
For,  according  to  the  old  and  irregular  constitution,  in  which  the 
prerogative  in  question  arose,  the  king  wds  sovereign;  and, 
instead  of  sharing  the  sovereign  powers  with  his  parliament,  great 
council,  or  what  not,  merely  received  from  them  suggestions  and 
advice  for  the  guidance  of  his  conduct.  There  is  much,  at  least, 
of  our  legal  language,  of  our  established  forms  of  judicial 
procedure,  and  even  of  the  forms  observed  by  our  present  parlia- 
ment, which  cannot  be  explained  on  any  other  supposition.  And 
I  observe  that  Mr.  Palgrave  (in  those  parts  of  his  Commonwealth 
of  England  which  I  have  had  time  to  examine)  appears  to  lean 
to  the  supposition  that  the  king  was  originally  the  sovereign.^^ 

71  Miihlenbruch,  voL  i.  Ub.  ii.  §  91. 
^  Commonwealth  (ed.  1882),  pp.  288,  647. 

voi,.  n.  Z 
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liBOT.  LII  Now  since  the  occupant  takes  in  the  place  of  the  sovereign, 

"""^^         and  since  the  king  takes  as  representing  the  sovereign,  I  shall 

assume  that  the  thing,  on  the  expiration  of  every  right  to  which 

it   is    actually    subject,    invariably    reverts    to   the    sovereign 

government,  in  every  country  whatever. 

[i7.  t;.  Interpose  a  remark  on  the  king's  title  to  personal  chattel 
without  owner.     (Blackstone,  vol.  i.  pp.  295,  298.) 

V.  V.  In  the  Roman  law,  the  same  rule  prevailed  in  case  of  dere- 
liction ;  which,  if  the  party  relinquishing  be  absolute  owner  or  donUnus, 
is,  as  I  shall  shew  immediately,  tantamount  to  the  expiration  of  every 
right  in  the  subject.] 

With  what  I  have  premised,  I  can  now  (I  believe)  determine 
the  nature  of  absolute  property :  of  dominion  strictly  so  called ; 
or  o{jm  in  re  proprid. 

It  is  not  only  a  right  of  unlimited  duration,  and  imparting 
to  the  owner  a  power  of  indefinite  user,  but  it  also  gives  him  a 
power  of  aliening  the  subject  from  all  who,  by  virtue  of  any 
right  existing  over  the  subject,  might,  in  default  of  such  aliena- 
tion, succeed  to  it. 

It  therefore  implies  more  than  a  power  of  aliening  the  subject 
from  those  who  might  succeed  by  descent  to  the  unlimited  right. 
It  implies  a  power  of  aliening  from  all  those  possible  successors, 
and  also  from  all  other  successors,  who,  by  virtue  of  any  right 
existing  over  the  subject,  are  interposed  between  the  possible 
successors  to  his  own  unlimited  right,  and  the  sovereign  as 
vltimus  hceres. 

The  mesne  lord  has  not  absolute  property.  He  has  merely 
nvda  proprietas  (or  proprietas  simply) :  i.e,  absolute  property 
subject  to  a  right  of  indefinite  user  (as  well  as  of  unlimited 
duration)  residing  in  the  tenant.  In  the  language  of  the  English 
law,  he  has  merely  a  reversion  expectant  on  the  determination 
of  the  tenant's  usufruct :  a  usufruct  unlimited  in  point  of 
duration.  And  hence  it  follows,  as  I  remarked  in  my  last 
Lecture,  that,  according  to  the  English  Law,  there  is  no  absol- 
ute property  in  land :  or,  at  least,  there  is  no  perfect  dominion 
in  land,  where  there  is  a  mesne  lord  between  the  tenant  in  fee 
simple  and  the  king  as  suzerain. 

For  there  is  a  reversion  in  the  mesne  lord  which  the  tenant 
in  fee  cannot  defeat  by  his  own  alienation :  though  by  his  own 
alienation  he  can  divert  the  land  from  his  own  heirs  general,  or 
from  the  series  of  possible  successors  to  his  own  right  of  unlimited 
duration.     If  he  were  absolute  owner,  he  would  stand  to  the 
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mesne  lord  in  the  relation  in  which  tenant  in  tail  stands  to  those  Lbot.  LII 
in  remainder  or  reversion  expectant  on  his  own  estate  tail,  and 
whose  right,  as  well  as  that  of  the  heir  in  tail,  he  could  defeat 
by  fine  and  recovery.^^ 

The  term  property,  as,  in  a  preceding  Lecture,  I  opposed  it 
to  servUus,  includes  many  rights  which  are  not  rights  of  absolute 
property :  that  is  to  say,  every  right  of  limited,  or  of  unlimited 
duration,  which  imparts  to  the  person  entitled  an  indefinite 
power  of  user,  although  it  is  not  coupled  with  the  power  of 
aliening  from  every  possible  successor  between  the  party  and 
the  tdtimiLS  hoeres?^ 

Having  endeavoured  to  determine  the  notion  of  absolute  Jura  in  re 
property,  of  dominion  strictly  so  called,  or  jus  in  re  proprid,  I 
can  now  explain  the  nature  oijura  in  re  aliend. 

Every  jus  in  re  aliend  is  a  fraction  or  particle  (residing  in 
one  party)  of  dominion,  strictly  so  called,  residing  in  another 
determinate  party. 

But  jura  in  re  aliend  have  no  other  common  property  than  Different 
that  which  I  have  now  stated.     DiflFerent  rights  of  the  class  are  ^aUenTtLre 
composed  of  difTerent  fractions  of  that  right  of  absolute  property  different 
from  which  they  are  respectively  detached.     Some  are  mainly  ^f  ^he 
definite  subtractions  from  the  right  of  user  and  exclusion  residing  various 
in  the  owner.     Others  are  indefinite  subtractions  from  his  power  which  con- 
of  user  and  exclusion  for  a  limited  time :  and  so  on.  stitute  the 

iiominvuin 

The  jura  in  re  aliend,  which  commonly  are  marked  by  modem  from 
expositors  of  the  Boman  law,  are  servitvs,  emphyteusis,  superficies,  ^^^eswc^ 
and  the  jus  in  rem  which  is  taken  by  a  creditor  under  a  pledge  tively  Se- 
or  mortgage.^*     And,  to  shew  the  nature   of   the   distinction  **^^®^- 
between  jus  in  re  proprid  and  jus  in  re  aliend,  I  will  briefly  of ;wm  in 
advert  to  each  of  the  four  in  the  order  wherein  I  have  stated  reaZUvid 

,  which  are 

them.  noted  by 

I  must  first  observe,  that  the  Boman  lawyers  confined  the  expositors 
term  dominium  to  dominium  reisingulce,  or  dominium  (or  absolute  Roman 
property)  over  a  single  thing ;  and  this  together  with  jura  in  re  J^J^J^^ 

^  Or  by  the  modem  diserUailing  aa-  Dominium  ru  Jus  in  re  aliend 

aurarice,  which  corresponds  to  that  pro-  Is  not,  in  fact,  the  latter  the  only  phi- 

ceeding. — K.  C.  losophical  distinction  ;  and  are  not  j^rvt- 

'^*  Reverting  to  my  former  observation  ttUes  merely  a  certain  set  of  jura  in  re 

(p.  827  note,  ante)  with  regard  to  the  aliend  arbitrarily  distinguished  by  the 

question,    whether    usufruct    may    not  Roman  lawyers,   and  classed  by  them 

properly    be    classed   with    servitudes,  under  the  common  name  ? — R.  C. 

Quaro :  Whether  there  be  room  in  a  phi-  7"  Thibaut,    Versuche,  vol.  ii.  p.  86. 

losophical  system  for  the  two  disparate  System,  vol.  ii.  p.  8. 

divisions,  viz.  ^'  Mackeldey,  vol.  ii  p.  6. 

Dominium  ru  Servitus. 
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Lectt.  LII  alierui  they  opposed  to  the  dominium  which  heirs  and  other 

^p^y.  universal  successors  take  in  the  aggregate  of  the  rights  to  which 

teusis,  they  succeed.     This  last  dominium  is  of  so  peculiar  a  character, 

fi^ and  ^^^^  i^  might  be  considered  apart.     I  shall,  therefore,  for  the 

»^^  present,  understand  dominium  in  the  sense  of  the  Soman  lawyers, 

ZS^  namely,  absolute  property  over  some  determinate  thing. 

Servitus,  Servitudes  properly  so  called  (whether  affirmative  or  negative, 

real  or  personal)  were  esteemed  jura  in  re  ctliend,  because  they 
gave  a  right  of  definite  user  over  a  subject  owned  by  another,  or 
of  subtracting  a  definite  fraction  from  the  owner's  right  of  user 
or  exclusion. 

Servitudes  improperly  so  called  {^umfrv/dus,  t4«£5,  and  habi" 
tatio)  were  property  for  life  limited  to  life  of  owner,  though  the 
limitation  for  life  was  not  essentiaL 

When  property  for  life,  they  were  jvs  in  re  cUiend,  because 
they  were  subtracted  from  the  dominion  of  the  author  or 
grantor,  and  on  their  expiration  reverted  to  the  grantor  or  his 
representatives.^ 

Bmphy-  Emphyteusis  under  the  Boman  law,  meant  originally  land  of 

which  some  corporate  body  (as  for  instance  a  municipium)  had 
the  absolute  property  and  which  was  let  out  to  a  person  and  his 
heirs  (that  is,  for  an  unlimited  duration)  in  consideration  that  he 
would  cultivate  it  (and  hence  the  origin  of  the  term  which  was 
analogous  to  the  original  meaning  of  the  word  colonists),  and 
would  bring  to  the  owner  a  given  rent  Now  this  was  jus  in  re 
cUiend,  because,  although  of  unlimited  duration,  accompanied  with 
power  in  the  emphyteiUa  of  unlimited  user,  and  though  alienable 
from  his  own  heirs,  it  was  nevertheless  a  right  or  estate  carved 
out  of  another  estate,  or  having  a  reversion  expectant  upon  it.  It 
reverted  to  the  author  or  grantor  or  his  representatives.  It  was 
not  absolute  property,  because  there  was  no  power  of  aliening  from 
all  future  succession.^® 

The  relation  of  the  emphytevM  to  the  dominvs  emphyteuseas 
was  the  same  as  that  of  our  tenant  in  fee  to  the  mesne  lord.  Each 
has  an  estate  of  unlimited  duration  with  an  estate  in  reversion 
expectant,  which  neither  part  can  defeat  Emphyteusis  answers 
almost  exactly  to  our  copyhold  tenure. 

Where  an  estate  in  fee  simple  of  freehold  tenure  is  subject  to 
a  quit  rent,  there  would  seem  to  be  a  servitus  in  the  lord,  as  lord 
of  the  fee. 

^  Mackeldey,  yol.  i.  cap.  4,  p.  103.  "  Gaii  Comm,  iii  §  145. 


teuaia. 
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So  in  case  of  copyhold.  Leot.  LII 

So  in  case  of  emphyteusis/^  ^^""^ 

Or  perhaps  an  obligation  gpiasi  ex  contractu.  Or  a  servittcs 
and  an  obligation  combined.^ 

[Usufruct  unlimited  in  duration,  etc.,  would  have  resembled 
emphyteusis. 

And  this  is  another  inconsistency  about  those  improper 
servitudes  mentioned  in  a  former  Lecture.  If  usufruct  be  a 
servitude,  so  ought  emphyteusis  to  be  deemed  one ;  for  a  usu- 
fruct, or  any  other  personal  servitude,  may  be  granted  to  a  party 
and  his  heirs.] 

And  here  I  will  remark  that  the  feudal  system  is  supposed 
by  Mr.  Palgrave,  for  whose  opinion  I  have  a  great  respect,  to 
have  originated  in  their  Boman  institution.  He  supposes  emphy- 
tevsis  to  have  been  the  origin  of  beneficium  or  feud.  In  this, 
however,  I  am  not  inclined  to  agree.  Emphyteusis  seems  to  me 
nothing  more  than  a  common  case  of  a  municipium  first,  and  a 
private  proprietor  afterwards,  letting  his  land  to  a  man  and  his 
heirs  for  a  rent  It  is  true  that,  in  later  times,  and  during  the 
invasions  of  the  barbarians,  the  emperors  not  uncommonly  granted 
out  rights  analogous  to  emphyteuses  on  condition  of  military  service; 
and  it  is  not  impossible  that  this  may  have  suggested  the  prin- 
ciple of  feuds ;  but  it  is  not  likely ;  because  a  feud  was  origin- 
ally a  beneficium,  or  a  grant  to  a  party  for  life. 

The  feudal  system  is  an  expression  often  used  with  most 
perplexing  vagueness ;  and  the  word  feud  is  often  extended  to 
any  right,  of  limited  or  unlimited  duration,  granted  on  condition 
of  military  service  by  the  grantee.  If  the  term  be  used  in  this 
sense,  the  feudal  system  has  probably  existed  in  every  part  of  the 

"  Blackstone,  vol.  ill.  chap.  15.  ffronnd  for  building  purposes.     In  £ng- 

^  This  was  certainly  the  case  with  the  land,  there  is  now  no  exact  parallel  to 

emphyteusis  of   the  later  Roman  law,  emphyteuais.     The  nearest  analogy  is  to 

and  probably  also  with  the  ager  vectiga-  be  found,  not  in  the  tenure  of  tne  copy- 

lis  of  the  classical  period.     Emphyteusis  holders  of  a  manor,  which  depends  on 

did  not  merely  imply  a  jiLS  in  re  aliend  the  custom  of  the  particular  manor,  but 

in  favour  of  the  empnyteiUa :  it  was  also  in  the  tenure  of  the  libere  tenerUes  under 

a  contract  inferring  a  personal  obliga-  a  mesne  lord,  which  originated  in  con- 

tion  by  which  the  emphytetUa  and  his  tract.    But  the  statute  *  Quia  Emptores,* 

heirs  were  bound,  notwithstanding  any  18  £dw.   I.  prevented  any  new  subin- 

amount  of  depreciation  in  the  value  of  feudations,  and  the  statute  12  Car.  II. 

the  subject. — Gail    Comm.   iii.   §  145.  c.  24  swept  away  most  of  the  peculiar 

Inst.  iiL  24,  §  3.     Nov.  viL  8,  §  2.  incidents  of  the  various  tenures  of  free 

The  feu-contraet  familiar  in  Scotland  tenants.     There  is  now,  in  the  case  of 

(essentially  the  same  with  the/eu-charter,  free  tenants,  never  any  fresh  investiture 

only  containing  the  personal  obligation  of  the  heirs  or  assignees,  and  in  these 

in  a  more  convenient  form)  will  furnish  tenures  aU  vestiges  of  a  personal  obli- 

the  best  analogy.      The  feu-eonirad  is  gation  on  the  tenant  {i.e.  other  than  as 

in  the  nature  of  a  perpetual  lease,  and  a  charge  on  the  land)  have  long  ago  dis- 

is  in  Scotland  the  usual  mode  of  letting  appeared. — R.  C. 
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Lect.  LII  world.  It  existed  in  India ;  in  the  Boman  empire ;  it  exists  in 
'     '     *    Turkey. 

But  when  we  use  the  word  feud  in  a  more  specific  sense,  we 
mean  something  incomparably  more  definite;  we  always  con- 
template a  feud  when  it  ceased  to  be  hentfidv/ni^  and  became 
hereditary,  and  accompanied  with  the  incidents  of  homage,  fealty, 
&c.  In  these  peculiarities  the  feudal  system,  considered  as  a 
system;  stands  perfectly  distinct.  The  word  feud,  etymologically 
speaking,  is  probably  derived,  not  as  Mr.  Palgrave  supposes,  from 
emphyteusis,  but  simply  from  the  Latin  fiddis ;  and  did  not  orig- 
inate until  feuds  changed  their  character  and  became  hereditary.®^ 
like  a  thousand  other  notions  which  have  been  supposed  to  be 
universal  and  of  the  essence  of  law,  feuds  and  the  feudal  system 
are  really  an  exceedingly  specific  and  purely  historical  notion, 
not  to  be  got  at  by  scientific  speculation,  but  by  diligent  reading 
of  the  history  of  the  middle  ages. 

I  may  here  advert  to  an  obscure  point  which  has  been  finely 
explained  by  Thibaut  with  his  usual  combination  of  logic  and 
profound  learning:  I  mesui  the  distinction  between  dominium 
directum  and  dominium  utile.  The  vassal  himself  was  said  to 
have  dominium  utile,  but  the  lord  only  to  have  dominium 
directum :  now,  why  the  tenant  should  be  said  to  have  dominium 
utile  more  than  any  one  who  has  the  usufruct  or  power  of  using 
the  thing  which  he  has,  I  cannot  possibly  conceive.  It  is  merely 
the  obvious  case  of  a  right  in  one  person  with  a  reversion  in 
another.  But  the  reason  is  obvious  when  we  look  to  the  history 
of  emphyteusis.  Actions  were  distinguished  into  actiones  directce 
and  custiones  utiles,  that  is,  into  actions  given  jure  civili,  or  by  the 
original  Roman  law,  and  actions  given  by  the  praetor,  vli,  or  by 
way  of  analogy,  like  our  actions  on  the  case  in  the  largest  sense, 
which  were  actions  in  consimili  casu.  When  none  of  the  old 
forms  of  action  would  apply  to  the  case,  new  actions  were  given 
by  analogy  to  the  established  ones ;  and  these  in  Boman  law  were 
called  utiles,  from  vli  or  qiuisi.  Now  emphyteusis  was  originally 
merely  a  praetorian  right ;  it  was,  consequently,  clothed  not  with 
an  action  given  jure  civili,  or  an  actio  directa,  but  a  ulilis  actio. 

And  as  a  right  of  emphyteusis,  though  not  property,  was  so 
analogous  to  property,  a  right  of  vindication  was  given  for  it,  as 
for  property,  and  thus  again  it  was  analogous.  The  Italian  glos- 
sators, seeing  these  terms  actiones  direcUe  and  adiiones  utiles  applied 
to  the  cases  of  emphyteusis  and  absolute  property,  extended  the 

"  See  my  note  on  the  land  contracts   word  feudum,  at  the  end  of  this  Lecture, 
of  the  middle  ages,  and  the  origin  of  the   — R.  C. 
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terms  from  the  remedies  to  the  rights  themselves  to  which  those  Lect.  LII 
remedies  were  attached.  They  styled  the  absolute  property  in  * 
the  dominus  empkifteuseoSy  dominium  directum,  and  the  jus  in  re 
of  the  emphyteuta  himself  dominium  utile,  because  the  former 
was  clothed  with  an  actio  directa,  the  other  (as  being  like  property) 
with  an  actio  uiilis.  It  was  a  mere  misconception  and  misap- 
plication of  terms. 

The  next  case  of  jus  in  re  aliend  is  the  right  styled  superficies.  Super- 
Whatever  was  the  precise  nature  of  the  services  implied  in  this  ^^^^' 
right,  it  gave  to  a  party,  not  an  entire  right  of  disposing  of  the 
subject,  but  merely  a  right  of  detaching  certain  parts  of  the  sub- 
ject, such  as  a  right  to  the  vesture.  In  English  law  it  has  been  held 
that  one  person  may  have  a  freehold  in  the  soil  and  another  in 
the  vesture :  in  the  right  of  cutting  grass,  for  instance,  on  the 
land,  and  that  each  had  a  freehold,  and  could  maintain  a  trespass. 
The  right  to  the  superficies  concurring  with  the  right  in  the 
proprietor  is  one  of  the  many  cases  of  condominium  or  joint  owner- 
ship, and  cannot  with  any  propriety  be  deemed  jus  in  re  aliend. 
And  here  I  may  remark  the  inconsistency  of  those  who  include 
improper  servitudes  with  servitudes  proper,  without  including 
superficies  among  them.  For  an  improper  servitude,  like  super- 
ficies, gives  a  right  of  indefinite  user,  and  may  be  a  right  of 
unlimited  duration. 

The  last  of  these  rights  is  the  right  of  a  creditor  by  virtue  The^wiw 
of  a  pledge  or  mortgage.     The  creditor  has  a  double  right :  he  has  ^ito^ 
jus  in  personam  in  respect  of  the  rights  secured  to  him  by  the  a  thing 
pledge ;  jus  in  rem  in  the  subject  pledged  or  mortgaged  as  a  mor^    ^^ 
security.     For  against  any  possible  possessor,  whether  by  alien-  gaged, 
ation  from  the  pledger  or  mortgagor,  or  as  adverse  possessor,  the 
pledgee  or  mortgagee  may  make  his  right  over  the  subject  good 
or  available.     Hence  pignus  or  hypotheca  in  Boman  law  is  often 
called  dbligatio  rei  ;  the  thing  itself  is  said  to  be  obliged.     This 
means  that  the  right  follows  the  thing  into  the  hands  of  any 
party  who  by  any  means  whatever  may  take  it     The  name 
answers  to  lien.     And  here  the  matter  thickens :  for  the  obliged 
thing  may  itself  be  jus  in  re  aliend :  as,  for  example,  a  personal 
servitude  granted  out  of  the  dominion  of  another  may  itself  be 
the  subject  of  a  mortgage,  and  thus  the  jus  in  rem  of  the  mort- 
gagee would  be/z^  in  re  aliend  over  a  subject  which  is  itself /M5 
in  re  aliend. 

There  is  a  considerable  difference  between  the  right  of  the 
pledgee  and  mortgagee  in  English  and  in  Roman  law.     In  Boman 
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Lect.  LII  law,  the  right  of  the  pledgee  or  mortgagee  is  merely  a  right  to 
'  *  alien  the  obliged  thing  in  case  his  debt  is  not  duly  satisfied,  and 
to  repay  from  the  proceeds  of  the  sale  his  debt  with  the  interest 
and  all  incidental  costs.  In  English  law  the  pledge  or  mortgage 
gives  a  property  to  the  creditor  in  the  pledged  thing  if  the  debt 
is  not  paid  at  the  appointed  time.  But  in  English  equity  as 
opposed  to  law,  the  pledged  thing  is  still  considered  the  property 
of  the  pledger ;  he  has  an  equity  of  redemption.  The  pledge  is 
considered  much  as  it  is  by  the  Boman  law — as  a  mere  lien. 
But  there  is  this  diflference :  in  English  law  the  creditor  by  fore- 
closure may  completely  acquire  a  property  in  the  mortgaged  thing: 
in  the  Boman  law  he  could  not ;  he  could  only  alien  the  thing, 
repay  himself,  and  hand  over  the  residue  of  the  proceeds  to  the 
mortgager.  The  right  of  the  pledgee  or  mortgagee  was  much  like 
the  right  which  would  be  acquired  in  our  own  law  by  a  mort- 
gage with  a  power  of  sale,  provided  the  mortgage  could  not 
foreclose.®^  In  the  Eoman  law  the  creditor  could  not  acquire 
property  in  the  subject. 
Reraarka  Before  I  conclude  I  will  remark,  that  jura  in  re  aliend  are 

on  the        sometimes  called  ywra  in  re,  and  sometimes  jura  simply.     As  I 
in  re  have  stated  in  my  tables,  the  phrase  jura  in  re  is  often  used  by 

aliend/       modem  Civilians  as  synonymous  with  jura  in  rem  or  daminia 

sometimes  ^         ^  ^         ^ 

caUed>um  in  the  largest  acceptation ;  that  is,  rights  which  avail  against  the 
Inira  °^      world  at  large.     But  that  is  a  misconception  of  the  meaning  of 

the  term  as  used  by  the  Boman  lawyers, 

*  Droits  r^eh  *  is  ambiguous,  as  sometimes  denoting  jura  in 

rem,  and  sometimes  jura  in  re  (sensu  stricto).     This  arises  from 

the  extension  of  jv^  in  re  to   dominia,  and  of  jus  ad  rem  to 

obligationes  or  jura  in  personam. 

Difficulty :  Where  a  thing  is  subject  to  a  series  of  rights, 
— is  subject  to  a  series  of  vested  rights  (descendible  perhaps 
from  present  vestees),  or  to  contingent  rights  to  determinate 
parties,  existing  or  not. 

But  the  right  of  the  occupant  is  liot  even  inchoate.     There 

is  no  specifically  determinate  party  (existing  or  not)  to  take  the 

right.     It  is  nothing  but  a  right  that  may  accrue  to  everybody 

capable  of  taking,  who  may  occupy. 

Rights  of  There  are  certain  rights  whose  class  it  is  not  very  easy  to 

d'ffi^uifto  d^^rmine,  such,  for  instance,  as  an  advowson.     It  is  a  right  not 

fix  the              82  Such  is  now  the  position  in  England  the  statute  27  &  28  Vict  c.  112,  ex- 
class,             ^f  ^  judgment  creditor  who  has  sued  cept  that  he  still  requires  the  authority 

out  a  writ  of  elegit,  which  has  been  re-  of  the  Court  of  Chancery  before  actually 

turned  and  registered  in  pursuance  of  selling. — R.  C. 
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importing  any  right  of  user,  but  only  of  designating  or  naming   Lkct.  LII 
the  party  who  shall  enjoy  or  exercise  a  certain  right.     But  still         ' 
it  is  a  jus  in  rem  ;  for  it  may  be  disturbed  by  persons  generally, 
and  might  be  asserted  by  an  action.^     It  is  like  many  rights  to 
personal  franchises. 

Quaere.  Right  of  disposition  without  right  of  user. 

Power  of  appointing  without  power  of  enjoying.  See  Blackstone, 
voL  iiL  p.  243. 

If  coupled  with  a  right  to  enjoy  the  subject,  a  power  of  appoint- 
ment is  in  reality  tantamount  to  a  power  of  aliening,  generally  or 
partially.  If  of  appointing  to  any  object  whatever  absolutely,  it 
renders  the  limited  interest  to  which  it  is  attached  absolute  property. 

[Observe  that  a  right  of  disposition  does  not  necessarily  suppose 
a  right  of  user :  And  that  an  unlimited  right  of  user  by  way  of  con- 
sumption, supposes  no  right  of  disposition. 

A  limitation  of  user,  as  well  as  of  disposition,  is,  however,  neces- 
sarily supposed,  wherever  there  is  a  vested  right  in  another  j  since  the 
last  would  otherwise  be  nugatory]. — Marginal  Note, 

A  right  to  personal  tithes,  is  not  a  servitude.  So  far  as  it  amounts 
to  jus  in  reniy  it  is  a  right  without  a  specific  subject :  analogous  to  a 
right  in  a  monopoly ;  a  right  in  an  office  ;  a  right  to  a  toll ;  a  right 
to  jurisdiction,  etc.  The  right  in  each  particular  case  to  exact  the 
tithe,  is  jus  in  personam  arising  from  a  quasi-contract ;  like  right  to 
possession  against  a  possessor  Ixmd  Jide. 

[Tithe  is  a  Servitus  combined  with  an  obligation  (s.  s.)  on  the 
occupant :  A  right  to  a  part  of  the  produce  of  the  subject  adversus 
guemcunque,  with  an  obligation  on  the  actual  occupant  to  set  out, 
etc. — Marginal  Note,     Blackstone,  vol.  iii.  p.  89.] 

Analogous  also  to  the  case  of  right  in  a  servant; — my  right 
against  him  is  jus  in  personam  ;  but  my  right  against  the  rest  of  the 
world,  in  rem. 

Quaere.  Whether  prsedial  tithe  be  a  servitude  1  And,  if  so, 
whether  real  or  personal  ?     It  is  attached  to  an  office.^ 


NOTE. 

ON  THE  LAND  CONTRAGTa  OF  THB  MIDDLE  AGES,  AND  THE  ORIGIN  OF 

THE  WORD  FEITDUM. 

The  tenure  which,  in  the  Latin  of  the  eleventh  century,  assumed  the 
name  of  Feudum^  was  modelled  in  part  upon  the  tenure  Precario  (so  called 

^  E.g.  Against  the  ordinary,  and  authorities  amongst  servitudes.  Another 
against  any  person  who  may  have  been  right  in  the  law  of  Scotland,  invariably 
collated  to  the  benefice  in  dero^tion  of  classed  amongst  servitudes,  is  that  of 
the  rights  of  the  patron. — Bishop  of  thirlage,  or  the  obligation  upon  all  the 
Exeter  et  aL  v.  Marshall,  March  3, 1868,  tenants  of  lands  within  the  thirl  (or 
L.  R.  3  House  of  Lords  App.  17. — R.C.    servient  district)  to  bring  their  grain  to 

^  Teind  (or  tithe  in  Scotland)  is  be  ground  at  the  dominant  mill. — R.  C. 
ranked  by  Stair  and  other  Scotch  legal 
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Lect.  LII  from  'preco  because  the  grant  was  made  on  the  petition  of  the  tenant),  and 
^      r      *    in  part  upon  the  Emphyteusis  of  the  later  Roman  law. 

In  the  eighth  and  ninth  centuries,  and  possibly  still  earlier  (Marcvlfi 
Formula,  apud  Baluze),  precarium  found  favour  with  the  lords  (probably 
lay  as  well  as  churchmen,  although  we  know  most  about  the  latter  owing 
to  the  more  careful  preservation  of  their  documents),  doubtless  because  it 
gave  the  tenant  posseaaion  availing  against  all  except  the  grantor  (Dig.  zliii. 
26,  '  De  precario '),  and  gave  a  disseisor  of  the  grantee  no  title  at  aU.  But 
it  gave  the  heir  of  the  grantee  not  even  a  possessory  title.  (Dig.  *  De 
precario,'  L  12,  §  1.  cf.  ^.  4,  §  1.) 

Possibly  for  this  last  reason,  certainly  in  fact,  the  contract  of  Emphyteusis 
became  commonly  grafted  upon  the  Precarium  (Muratori,  Antiq,  Med.  jEvi^ 
dies,  xzxvi.).  Emphyteusis  had,  moreover,  the  advantage,  looking  from 
the  part  of  the  lord,  of  imparting  to  the  personal  obligation  annexed  to  the 
grant  a  character  of  greater  legal  weight  than  the  mere  promise  or  o£fer 
contained  in  the  prayer  for  the  possession  precario.  It  was  also  conveniently 
elastic.  *  Talis  contractus  quia  inter  veteres  dubitabatur,  et  a  quibusdam 
locatio,  a  quibusdam  venditio  existimabatur,  lex  2ienoniana  lata  est^  qu» 
emphyteuseos  contractus  propriam  statuit  naturam,  neque  ad  locationem 
neque  ad  venditionem  inclinantem,  sed  suis  pa>ctionibus  fuldendam,^  (Inst, 
iii.  24,  §  3.) 

Combining  with  the  precarium  the  elastic  form  of  the  emphyteusisj  it  is 
easy  to  conceive  how  the  contract  so  moulded  was  ready  to  incorporate 
whatever  amongst  local  usages  and  tenures,  Qerman,  French,  or  Celtic, 
would  be  likely  to  bring  money  into  the  exchequer  of  the  lordly  clients  of 
the  conveyancers  who  adopted  the  model.  So  far  the  explanation  is  simple. 
Although  we  should  not  imagine  that  these  feudal  lawyers  had  much 
originality  of  invention,  they  may  be  credited  with  a  certain  combination 
of  subtlety  and  learning,  including  some  acquaintance  with  the  Institutes 
and  Imperial  Constitutions  of  Justinian. 

But  the  appearance  of  the  word  feudum  is  more  difficult  to  account  for. 
Muratori  (Antiq,  Med.  -^w,  vol  i.  p.  575),  with  a  critical  judgment  rare 
in  his  time  (1734),  denies  that  it  occurs  in  any  genuine  document  earlier 
than  the  eleventh  century,  and  challenges  proof  to  the  contrary.  Proof 
does  not  appear  to  have  been  forthcoming,  and  Robertson  (Hist,  of  Charles  Fl, 
Proofs,  p.  269)  mentions  that  a  charter  of  King  Robert  of  France  (▲.D. 
1008)  is  the  earliest  deed  in  which  he  has  met  with  the  word  feudum.  It 
must,  therefore,  be  latinised  vernacular  and  not  corrupted  LaJtin. 

Much  ingenuity  has  been  spent  upon  accounting  for  this  word.  Several 
have  hit  upon  the  idea  of  connecting  it  with  some  root  of  which  pecus^ 
pecunia,  &c.,  are  the  Latin  derivatives  (Spelman,  Oloss.  voce  *  Feudum ;' 
Robertson,  Hist,  of  Charles  F.,  Proofs,  p.  269  ;  Jamieson's  Scottish  Dictionary, 
voce  '  feu  ;'  Guizot,  Hist,  of  Civilisation).  But  they  have  attempted  the 
connection  through  Anglo-Saxon  or  German  roots,  which  have  to  encounter 
the  difficulties,  1st,  of  the  late  introduction  of  feus  into  England ;  and, 
2ndly  (the  objection  of  Palgrave),  that  the  German  name  for  land  of  feudal 
tenure  is  not  any  word  akin  to  feu,  &c.  but  Dab  Lehen. 

While  looking  for  light  upon  the  subject,  a  friend  has  drawn  my  attention 
to  the  article,  voce  *Fio,'  in  the  Etymological  Dictionary  of  Romance 
Languages  by  Diez.  (Wdrterbueh  der  romanischen  Sprachen,  von  Friedrich 
Diez :  Bonn,  1853;  and  transL  and  ed.  by  Donkin.  London:  Williams 
and  Norgate,  1864.)     I  here  give  an  abstract : — 

*  Fio,  Ital. ;  Proven9al,  old  Catalan,  peu  (hence  old  Portug.  feu)  :  French 
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FIEF  (from  the  old  fieu),  [Gkrman  translation,  Lehngut,  Lehnzinfi] :  verb,  Leot.  UI 
French  fieffer  (from  the  old  fiever),  Proven9al  affeuar  [zu  Lehen  ' — r— ^ 
geben].  The  Romance  words  immediately  accord  with  the  Lombardian  Fin 
in  FADERFiu-M  [vaterliches  Gut],  the  old  High  German  fihu,  fehu  [Vieh], 
the  Gothic  faihu  [Vermogen],  the  old  Friesland  fia  in  both  senses  [Vieh 
and  Vermogen.  Here  Donkin  suggests  |>ecii«,  and  I  may  add  ^pec\mi(i\. 
The  H  was  dropped,  the  short  E  in  fehu  became  the  diphthong  IE  (as  the 
Provenfal  mien  from  the  Latin  meu^),  and  the  Proyen9al  u  sharpened  into 
the  French  F  (as  the  French  juif  from  Provencal  judeu),  which  F  also 
strongly  asserts  itself  in  fieffer  (comp.  ensuifer  and  ensuiver).  In  the 
Sicil.,  feou  (as  usual)  substitutes  a  for  h.  From  Fin,  feu,  came  an  import- 
ant word  of  middle-age  Latin,  which  appeared  about  the  ninth  century  in 
the  form  feuduh,  feodum,  the  D  being  inserted  for  euphony,  as  in  ladico 

for  LAIGO,  &C.' 

This  seems  conclusive.  It  avoids  the  objection  of  Palgrave,  and,  more- 
over, it  accords  with  certain  historical  indications  of  the  system  having  been 
matured  amongst  Longobard  lawyers.  (Spelman,  vX  supra ;  Erskine,  Insti- 
tute of  the  Law  of  Scotland^  b.  ii.  tit  iii.  §  6.)  It  also  accounts  for  all  the 
set  of  words,  Fief,  Feoffment,  Feu,  Infeft,  and  Fee, 

There  remains,  however,  still  a  word  to  say  about  Emphyteum,  The 
idea  of  its  identity  with  feu,  fioy  &c,  is  not  merely  the  invention  of  our  own 
age.  It  belongs  to  the  period  of  transformation  itself  and  possibly  tended 
in  some  measure  to  aid  the  assimilating  power  of  the  contract  so  moulded 
by  these  mediaeval  lawyers. 

I  will  cite  a  curious  example  from  the  collection  of  Muratori,  to  which 
I  have  referred.  (Antiq.  Med.  jEvi,  vol.  i.  p.  15.)  The  descriptive  heading 
given  by  him  is  '  Charta  permutationis  inter  Ingonem  Episcopum  Mutinen- 
sem  et  Bonifacium  Ducem  et  Marchionem  Tusciee  atque  Kechildam  ejus 
uxorem  in  qua  conjuges  Episcopo  donant  Castra  et  Curtes  Bajoarise  et 
Fossati  Regis,  Episcopus  vero  eis  concedit  in  emphiteusim  Castra  et  Curtes 
Ciagnani  et  Saviniana.  Anno  1033.'  The  conveyance  on  the  part  of  the 
bishop  after  mentioning  the  parcels,  and  the  destination  to  the  duke  and 
wife  and  the  survivor  and  the  heirs  of  their  bodies,  proceeds  as  follows  : — 
*  habendum  tradidi  precaria  atque  enfiothecaria  nomine  .  .  .  .' 

The  witnesses  to  the  bishop's  signature  are  two  lawyers,  one  described 
as  legem  viventis  Longobardorum,  and  the  other  as  legem  viventis  Romana, 
Doubtless  these  lawyers  had  settled  the  draft,  and  between  them  coined,  or 
borrowed  from  others  of  their  craft,  the  strange  word  enfiothecaria.  The 
word  speaks  for  itself  of  the  association  in  the  minds  of  the  authors. 

It  only  remained  to  systematise  the  consequences  of  this  threefold  com- 
bination :  viz.  the  precarium,  the  emphyteusisy  and  the  various  incorporated 
tenurea  This  was  a  task  exactly  suited  to  the  capacities  of  these  mediaeval 
lawyers,  Longobard  and  others,  and  by  the  time  of  the  appearance  of  the 
libri  feudorum — (whether  in  the  twelfth  century  or  later) — that  had  been 
fedrly  accomplished.  The  traces  of  all  three  sources  long  remained  in  the 
feudal  law.  The  necessity  of  new  investiture  of  the  heir  was  a  consequence 
of  the  precarium.,  the  forfeiture  ob  non  eolutum  canontm,  of  the  emphyteiuis, 
the  fealty,  homage,  &c,  of  the  particular  usages  of  the  various  societies  who 
adopted  the  contract. — R.  C. 
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LECTUEE  LIII. 

ON  PRESENT  OR  VESTED,  AND  FUTURE  OR  CONTINGENT  RIGHTS. 

Lscrr.LIII  In  this  evening's   discourse,   I   shall   consider   the  distinction 

A  present    between  vested  and  contingent  rights. 

or  vested  In  order  to  the   existence  of  a  right,  the  two  following 

^at  (amongst  other)  essentials  must  concur: — 1st.  A  determinate 
person  or  persons,  presently  existing,  in  whom  the  right  resides. 
2ndl7.  That  the  title,  mode  of  acquisition,  or  investitive  fact,  to 
which  the  law  annexes  the  right,  be  presently  consummate  or 
complete. 

Hence  it  follows,  that  the  epithet  '  present  *  or  '  vested,'  as 
applied  to  a  right,  is  superfluous  or  tautological.  Every  right, 
properly  so  called,  is  of  necessity  present  or  vested :  that  is  to 
say,  it  presently  I'esides  in,  or  is  presently  vested  in,  a  present 
and  determinate  party,  through  the  title,  or  investitive  fact,  to 
which  the  law  annexes  it  as  a  legal  consequence  or  effect. 

When  we  oppose  a  vested  or  present,  to  a  future  or  contingent 
right,  we  are  not,  I  apprehend,  opposing  a  right  of  one  class  to  a 
righJt  of  another  class,  but  we  are  rather  opposing  a  right  to  the 
chance  or  possibility  of  a  right.  Accordingly,  the  contingent  right 
of  the  apparent  or  presumptive  heir  to  rights  which  the  party 
presently  entitled  may  alien  from  him,  is  frequently  styled,  not 
a  right,  but  spes  successionis :  that  is  to  say,  the  chance  or  possi- 
bility that  the  heir,  who  has  not  presently  a  right,  may  hereafter 
acquire  one.  And,  generally,  a  contingent  right  is  frequently 
styled  *spes;  spes  incerta  ;  Hoffnungsrecht '  or  hope-right :  a  present 
chance,  or  a  present  possibility,  that  a  right  may  hereafter  arise, 
and  may  vest  in  a  person  in  being,  or  hereafter  to  be.  When, 
then,  in  compliance  with  custom,  I  use  the  expressions  '  vested 
and  contingent  rights,'  I  am  not  opposing  rights  of  a  class  to  rights 
of  another  class,  but  rights  to  chances  or  possibUities  of  rights. 

And  here  I  would  advert  to  a  meaning,  frequently  annexed 
to  the  expression  *  vested  rights*  which  is  mentioned  in  Mr.  Lewis's** 
treatise  *  On  the  Use  and  Abuse  of  Political  Terms.' 

When  it  is  said  that  the  legislature  ought  not  to  deprive 
parties  of  their  '  vested  rights,'  all  that  is  meant  is  this :  that 
the  rights  styled  '  vested  '  are  sacred  or  inviolable,  or  are  such  as 
the  parties  ought  not  to  be  deprived  of  by  the  legislature.  Like 
a  thousand  other  propositions,  which  sound  speciously  to  the  ear, 

''  Since  Sir  George  Comewall  Lewis.     He  was  a  member  of  Mr.  Aostiifs  class. 


Rights:  vested  and  contingent.  857 

it  is  either  purely  identical  and  tells  us  nothing,  or  begs  the  Lbct.LIII 
question  in  issue. 

If  it  mean  that  there  are  no  cases  in  which  the  rights  of  parties 
are  not  to  yield  to  considerations  of  expediency,  the  proposition 
is  manifestly  false,  and  conflicts  with  the  practice  of  every 
legislature  on  earth.  In  every  case,  for  example,  in  which  a 
road  or  canal  is  run  by  authority  of  parliament  through  the  lands 
of  private  persons,  the  rights,  or  vested  rights,  of  the  private  owners 
are  partially  abolished  by  the  legislature.  They  are  compelled 
to  yield  up  a  portion  of  their  rights  of  exclusion,  and  to  receive 
compensation  agreeably  to  the  provisions  of  the  Act. 

When  the  expression  '  vested  right '  is  used  on  such  occasions, 
it  means  one  or  another  of  two  things : — 1st,  That  the  right  in 
question  ought  not  to  be  interfered  with  by  the  legislature ; 
which  (as  I  have  remarked  already)  begs  the  question  at  issue ; 
or,  2ndly,  That,  in  interfering  with  rights,  the  legislature  ought 
to  tread  with  the  greatest  possible  caution,  and  ought  not  to 
abolish  them  without  a  great  and  manifest  preponderance  of 
general  utility.  And,  it  may  be  added,  the  proposition,  as  thus 
understood,  is  just  as  applicable  to  eorUingerU  rights,  or  to  chances 
or  possibilities  of  rights,  as  to  vested  rights,  or  rights  properly 
so  called.  To  deprive  a  'man  of  an  expectancy,  without  a  mani- 
fest preponderance  of  general  utility,  were  just  as  pernicious  as 
to  deprive  him  of  a  right  without  the  same  reason  to  justify  the 
measure. 

Mr.  Lewis  has  suggested  that  this  use  of  the  expression 
'  vested  rights  '  might  be  borrowed  from  the  cases  in  which,  under 
certain  rights,  considerable  capital  has  been  invested  or  embarked 
by  parties,  and  the  privation  of  the  right  would  be  followed  by 
great  disappointment.  And  this  phrase,  I  think,  is  usually 
employed  emphatically  to  cases  in  which  the  abolition  of  the  right 
would  be  followed  by  an  extraordinary  degree  of  disappointment. 

Before  I  proceed  to  contingent  rights,  or  to  chances  or  possi- 
bilities of  rights,  I  must  remark  that  vested  rights  or  rights 
properly  so  called,  are  divisible  into  two  classes : — 1st.  Present 
or  vested  rights  which  are  coupled  with  a  present  right  to  enjoy- 
ment or  exercise :  2ndly.  Present  or  vested  rights  which  are  not 
coupled  with  a  right  to  present  enjoyment  or  exercise. 

For  example :  If  I  am  absolute  owner  of  land  or  a  movable, 
not  subject  to  a  right  in  another  of  limited  duration,  I  have  not 
only  a  present  right  to  or  in  the  subject,  but  also  a  right  to  the 
present  possession  of  it :  that  is  to  say,  a  present  right  to  enjoy 
or  exercise  my  present  right  of  ownership. 


858  Law :  Purposes  and  Subjects. 

Legt.  LIII  But  if  the  subject  be  let  to  another,  I  have  a  present  right 
'  of  ownership  without  a  present  right  to  exerdst  my  right  of 
ownership :  I  have  merely  a  reversion,  expectant  on  the  determin- 
ation of  the  lease,  and  which,  till  the  lease  determine,  cannot  take 
effect  in  possession. 

Or  if  a  legacy  be  given  to  an  infant,  but  with  a  direction 
in  the  will  that  the  legacy  shall  not  be  paid  to  him  till  he  come 
of  age,  he  has  a  present  or  perfect  right  to  the  legacy,  although 
he  cannot  touch  it  before  he  shall  become  adult.  For  if  he 
should  die  before  he  come  of  age,  the  legacy  would  not  lapse  (or 
the  gift  would  not  be  inoperative),  but  the  legacy  would  pass  to 
the  successors  of  the  legatee,  and  not  to  those  of  the  testator. 
It  is  not  a  gift  conditioned  to  take  effect  in  case  the  infant  shall 
come  of  age,  but  an  absolute  gift  with  a  direction  suspending 
the  payment  to  him  imtil  he  shall  come  of  age.  If  he  should  die 
before  he  come  of  age  his  successors  would  be  entitled  to  present 
pajrment  as  well  as  to  a  present  right  in  the  subject  of  the  bequest.^ 

A  right,  therefore,  may  be  present  or  vested,  although  the 
right  to  enjoy  it,  or  exercise  it,  be  contingent  or  imcertain.  Or, 
in  other  words,  a  present  and  certain  right  to  possession  is  not 
of  the  essence  of  a  present  and  certain  right 

For  example :  In  the  case  of  the  legacy,  to  which  I  have 
just  adverted,  it  is  presently  imcertain  whether  the  infant  will 
ever  be  entitled  to  the  pa}rment :  but  still  he  has  a  present  right 
to  the  subject  of  the  bequest,  inasmuch  as  the  right  would  pass 
to  his  successors  though  he  himself  were  to  die  before  the  period 
fixed  for  payment. 

Again :  In  every  case  of  a  vested  right,  expectant  on  the 
determination  of  a  preceding  right,  the  right  of  the  expectant  to 
possession  or  enjoyment  is  necessarily  uncertain.  For,  though 
he  has  a  present  or  perfect  right,  to  tcdce  effect  in  possession  on 
the  determination  of  the  preceding  right,  he  may  die  himself  (or 
even  die  without  representatives  capable  of  enjoying  the  expect- 
ancy), before  the  preceding  right  shall  come  to  an  end.  Of  this 
sort  is  every  vested  remainder  for  life,  or  in  tail.  The  remainder- 
man for  life  may  die,  or  the  remainder-man  in  tail  may  die 
without  issue  in  tail,^  before  the  remainder  has  taken  effect  in 
possession. 

The  distinction  which  I  have  tried  to  explain  ought  to  be 
carefully  marked.     For  it  is  often  supposed,  even  by  writers  who 

^  Blackstone,  vol.  iL  p.  513.  a  disentailing  deed  (or,  according  to  the 

^  And  it  should,  perhaps,  be  added,  old  forms,   of  suffering  a  recovery).  — 

without  having  (by  attaining  twenty-  R.  C. 

one)  acquired  the  capacity  of  executing 
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commonly  perceive  the  distinction  between  vested  and  contingent  Lkctt.  LIII 
rights,  that  a  right  to  present  enjoyment  is  of  the  essence  of  a         ' 
present  right :  or,  what  comes  to  the  same  thing,  that  a  right  of 
which  the  enjoyment  or  exercise  is  uncertain  is  necessarily  an 
uncertain  or  contingent  right. 

[Examples : — Blackstone,  vol.  iL  p.  163.  '  Of  estates  m^^emon 
whereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not 
depending  on  any  subsequent  circumstance  or  contingency,  &c.'  as  if 
a  right  not  in  possession  might  not  be  coupled  with  a  present  interest] 

I  have  said  already,  that  in  order  to  the  existence  of  z.presmJt  A  future 
right,  or  in  order  to  the  existence  of  a  right  properly  so  called,  gettTrSht 
the  two  following  (amongst  other)  essentials,  must  concur : — 1st.  what. 
A  determinate  person  or  persons,  presently  existing,  in  whom 
the  right  resides,  or  in  whom  it  is  vested.     2ndly.  That  the 
title,  mode  of  acquisition,  or  cansa^  to  which  the  right  is  annexed 
as  a  legal  consequence  or  effect,  be  presently  consummate  or 
complete. 

Hence  it  follows,  that  a  right  is  contingent  in  either  of  the 
following  cases : — 

1st.  The  right  is  contingent,  if  the  person  to  whom  it  is 
destined  or  determined  (or  in  whom  it  is  to  reside  or  vest),  be 
not  presently  existing.  In  this  case  it  is  supposed  that  the 
events  constituting  the  title  whereon  the  right  is  to  arise  have 
already  happened  wholly  or  in  part :  but  that  though  the  title 
be  presently  consummate,  the  right  nevertheless  is  presently 
contingent,  inasmuch  as  the  person  to  whom  it  is  determined 
may  never  exist  to  take  it 

2ndly.  The  right  is  contingent,  if  the  person  to  whom  it  is 
determined  be  presently  existing,  but  the  title,  or  mode  of 
acquisition,  whereon  it  is  to  vest  in  that  person,  be  not  presently 
consummate,  and  never  may  be. 

In  this  last  case,  it  is  necessarily  supposed  that  the  title  is 
complex  (or  consists  of  two  or  more  successive  events) :  that  one 
or  more  of  those  events  has  already  happened :  but  that  one  or 
more  of  those  events  has  not  yet  happened,  and  may  never 
happen. 

For  example :  If  land  be  now  given  by  deed  or  will  to  A 
for  his  life,  and  after  A*s  death  to  the  eldest  son  (now  unborn) 
of  B,  in  tail  or  in  fee,  the  right  which  is  determined  by  the  gift 
to  the  unborn  son  of  B  is  contingent  By  the  gift  itself  the 
title  is  presently  complete :  for  if  B  had  now  a  son,  the  estate 
in  tail  or  in  fee  would  now  be  vested  in  him,  although  his  right 
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Lbct.  LIII  to  possession,  or  to  the  enjoyment  or  exercise  of  his  right,  would 
not  begin  till  after  the  determination  of  A's  estate  for  life.  But 
though  the  title  is  presently  consummate,  the  right  nevertheless 
is  presently  contingent :  for  it  is  presently  uncertain  whether  B 
will  have  a  son,  and  whether  the  person  to  whom  the  right  is 
determined  will  ever  exist 

Again :  If  land  be  given  to  A  for  his  life,  and,  in  case  B 
(a  person  now  existing)  shall  survive  A,  to  B  in  fee,  the  right 
which  is  detennined  by  the  gift  to  B  and  his  heirs  general,  is 
presently  a  contingent  right.  For  though  the  person  to  whom 
it  is  determined  is  now  in  existence  and  capable  of  taking  it, 
the  title,  or  mode  of  acquisition,  wheron  the  right  is  to  arise,  is 
presently  inchoate  only,  and  perhaps  will  never  be  consummate. 
By  the  gift  to  B,  in  case  he  shall  survive  A,  a  part  only  of  the 
complex  title  has  presently  happened.  Before  it  can  be  con- 
summate, and  the  right  determined  to  B  can  vest  or  come  into 
existence,  A  must  die,  leaving  B  surviving  him :  which  event, 
forming  a  part  of  the  entire  complex  title,  has  not  yet  occurred : 
and  possibly  may  never  occur.^ 

Wherever,  therefore,  the  person  to  whom  the  right  is 
determined  is  not  presently  in  being,  or  wherever  the  title  is 
presently  inchoate,  and  its  consummation  is  presently  uncertain, 
the  right  is  contingent :  that  is  to  say,  there  is  not  properly  a 
right  (residing,  as  a  right  must  do,  in  a  present  person  or  persons), 
but  a  present  chance  or  possibility  that  a  right  may  arise  here- 
after, and  may  reside  in  the  person  or  persons,  existing  or  to 
exist,  to  whom  it  is  determined  or  destined. 

The  two  grounds  of  uncertainty  to  which  I  now  have 
adverted  may  happen  to  exist  together  in  one  and  the  same 
case :  that  is  to  say,  the  person  to  whom  the  right  is  determined 
may  not  be  yet  in  being,  and  the  title  determining  the  right  to 
the  person  may  yet  be  merely  inchoate,  and  its  consummation 
contingent.  Insomuch  that  the  right  would  be  presently  con- 
tingent, although  the  party  were  presently  existing. 

For  example :  If  an  estate  were  given  to  the  eldest  son  of 
B  (B  having  presently  no  son),  on  condition  of  B  or  his  son 
doing  some  given  act,  the  right  would  be  contingent  in  two 
ways.  For  it  is  imcertain  whether  the  person  to  whom  the 
right  is  determined  wiU  ever  exist.  And  though  the  person 
presently  existed,  the  deed  or  performance,  which  is  a  part  of 
the  entire  title,  would  be  contingent.  Until  B  have  a  son,  and 
B  or  his  son  do  the  given  act,  there  is  no  right  properly  so 

*  Blackstone,  vol.  ii  pp.  169,  170. 
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called,  but  a  mere  chance  or  possibility  that  a  right  may  arise  Lect.  liii 
and  vest  in  a  given  party. 

As  a  further  example  of  contingent  rights,  I  may  mention 
the  spes  successionis  which  resides  in  the  presumptive  or  apparent 
heir:  meaning,  for  the  present,  by  the  heir,  the  person  who 
takes  &om  the  dominvs,  or  absolute  owner,  in  the  way  of  suc- 
cession ah  intestato.^ 

Strictly  speaking,  the  apparent  or  presumptive  heir  is  not 
heir.  For  nemo  est  hceres  viventis.  In  order  to  the  existence  of 
the  relation  between  the  predecessor  and  the  successor,  the 
predecessor,  in  the  case  of  heirship,  must  have  died :  that  is  to 
say,  must  have  died  physically,  or  must  have  died  civilly.  By 
the  apparent  heir,  we  mean  the  person  who  would  be  heir 
presently  if  the  party,  to  whom  he  is  heir  apparent,  presently 
died  intestate.  By  the  presumptive  heir,  we  mean  the  person 
who  would  be  heir  presently,  if  the  party  presently  died  intestate, 
and  no  person  entitled  to  take  as  heir  in  preference  to  the  pre- 
sumptive heir  came  into  existence  before  the  decease. 

Now  it  is  manifest  that  the  right  of  the  apparent  heir  is  a 
contingent  or  uncertain  right.  Before  he  can  acquire  as  heir 
properly  so  called,  he  must  not  only  survive  the  party  to  whom 
he  is  heir  apparent,  but  that  party  must  die  intestate ;  and,  in 
case  the  subject  of  the  uncertain  succession  be  some  single  right, 
and  not  the  university  or  aggregate  of  the  party's  rights,  that 
party  must  also  die  without  having  aliened  the  right  in  his 
lifetime. 

The  right  of  the  presumptive  heir  is  more  uncertain  still. 
For  before  he  can  acquire  as  heir  properly  so  ccdled,  the  party 
to  whom  he  is  heir  presumptive  must  die  in  his  own  lifetime ; 
the  party  also  must  die  intestate,  or  intestate  and  without  having 
aliened  the  right  by  act  inter  vivos ;  and  no  party  entitled  to 
the  heritage  in  preference  to  the  presumptive  heir  must  come  into 
being,  between  the  time  present  and  the  happening  of  all  those 
other  contingencies. 

Such  is  the  influence  of  words  over  the  understanding,  that 
I  thought,  at  first,  the  right  in  question  was  not  a  contingent 
right :  that  it  was  a  present  or  vested  right  liable  to  end  on 
certain  contingencies ;  that  is  to  say,  the  death  of  the  so-called 
heir  before  the  decease  of  the  party  to  whom  he  is  presently 
heir  (apparent  or  presumptive)  ;  alienation  by  the  party  in  the 
way  of  will  or  otherwise ;  and  so  on. 

But  this  difficulty  arose  from  the  name  which  is  improperly 

»  Blackstone,  vol.  ilL  p.  224.    Mackeldey,  vol  L  p.  217.    MiQiL  voL  i.  p.  146. 
VOL.  n,  2  A 
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Lbct.  LIII  given  to  the  apparent  or  presumptive  heir.  In  truth  he  is  not 
^"^^  '  hsir :  for  nemo  est  Jueres  viventis.  He  is  merely  the  person  who 
will  be  heir  in  case  certain  contingencies  shall  conspire  to  cast 
the  heritage  upon  him.  He  has  not  a  present  or  perfect  right ; 
but  he  has  merely  an  inchoate  right  which  may  become  con- 
summate, in  case  certain  facts  necessary  to  the  completion  of 
his  rights  shall  arise  hereafter  in  his  favour.  And,  accordingly, 
his  so-called  right  is  commonly  called  spes  mccessionis :  that  is 
to  say,  not  a  right,  but  a  chance  or  possibility  that  he  may 
acquire  a  right 

The  test,  then,  of  a  vested  right  (or  of  a  right  as  opposed  to 
a  cordingeTit  right,  or  to  the  chanoe  or  possibility  of  a  right)  is,  I 
apprehend,  this : — 

If  the  right  be  perfectly  acquired,  or  if  the  whole  series  of 
facts  necessary  to  its  existence  have  already  happened,  the  right 
is  presmt  or  vested,  or  (in  other  words)  is  a  right. 

If  the  right  be  not  perfectly  acquired,  or  if  that  whole 
series  of  facts  be  presently  incomplete  and  may  never  become 
consummate,  the  right  is  contingeTit  or  uncertainy  or  is  rather  a 
chance  or  possibility  that  a  right  may  hereafter  arise. 

And  in  order  to  the  perfect  acquisition  of  the  right,  or  to 
the  completion  of  the  series  of  facts  whereon  the  right  arises, 
two  things  must  conspire. 

1st.  The  title  to  which  it  is  annexed  must  be  consummate : 
that  is  to  say,  the  fact  (or  the  whole  series  of  facts),  constituting 
the  title,  must  have  happened  already. 

2ndly.  The  person  to  whom  it  is  determined  by  the  title 
must  have  come  into  existence,  and  must  actually  be  entitled 
to  the  right,  or  (if  he  have  died,  and  the  right  be  transmissible) 
must  have  transmitted  it  to  his  own  successors. 

If  the  title  be  not  consummate,  or  if  part  of  it  consist  of  a 
contingency  or  of  a  fact  which  may  never  happen,  the  right  is 
presently  contingent.  And  though  the  title  be  consununate, 
the  right  also  is  presently  contingent,  in  case  the  title  determine 
it  to  a  person  who  is  not  yet  in  existence.  For,  to  the  being  of 
a  perfect  right,  the  existence  of  a  person  in  whom  it  resides  is 
not  less  requisite,  than  the  consummation  of  the  title  by  which 
the  right  is  vested  in  him. 

I  apprehend  that  a  right  is  contingent,  in  case  the  title  be 
incomplete  and  may  never  become  consummate,  although  the 
completion  of  the  title  depend  upon  the  will  of  a  present  party 
to  whom,  the  title  determines  the  right.  This,  for  example,  is 
the  case,  in  the  Boman  Law,  where  a  party  dies  intestate,  but 
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the  heritage  is  not  cast  on  the  apparent  or  presumptive  heir  I^ect.  LIII 
ipso  jure :  that  is  to  say,  where  the  heir,  in  order  to  the  com- 
pletion of  his  title,  or  in  order  that  he  may  become  hdr  perfectly 
and  truly,  must  adire  hcereditatem,  or  accept  the  heritage. 

Until  he  accept  the  heritage,  he  has  a  right  deferred  or 
proffered  by  the  law  (Jus  ddcUum),  but  he  has  not  a  right  fully 
acquired  (Jus  acgruisitum) :  so  that  if  he  repudiate  the  inheritance, 
it  passes  over  to  a  party  who  takes  as  heir  to  the  intestate,  and 
not  through  the  party  to  whom  the  heirship  has  been  merely 
proffered.  In  this  case,  the  party  who  has  Jus  delatum  has 
merely  a  contingent  light,  although  the  happening  of  the  con- 
tingency necessary  to  the  consummation  of  his  title,  depends 
upon  his  own  wiU. 

The  same  may  be  said  of  the  right  of  the  heir  (according  to 
the  law  of  England),  who  has  not  completed  his  title,  upon  the 
death  of  the  ancestor,  by  doing  some  act  which  amounts  to 
seisin:  that  is  to  say,  taking  possession  (physically  or  con- 
structively) of  the  land  which  has  descended  from  the  ancestor. 
The  ancestor  being  dead,  intestate  and  without  otherwise  aliening, 
the  heir  has  Jus  ddatum  (to  borrow  the  language  of  the  Boman 
Law),  which  he  may  turn  into  Jus  acquisitum  by  an  act  of  his 
own ;  that  is  to  say,  by  taking  seisin  or  possession  of  the  subject. 
But,  until  he  fully  acquire  by  seisin  or  possession,  he  has  not  a 
present  or  vested,  but  merely  a  contingent,  right  Insomuch 
that  if  he  die  before  seisin,  the  land  will  not  descend  through 
him,  but  will  descend  to  some  party  who  acquires  as  immediate 
successor  to  the  predeceased  ancestor.^ 

The'  same  may  be  said  of  parties  who  are  entitled  to  probate 
or  to  take  out  letters  of  administration.  By  virtue  of  the  will, 
or  of  the  relation  wherein  they  stand  to  the  deceased,  they  have 
fus  delatum:  which,  by  proving  the  will,  or  by  taking  out 
adminstration,  they  may  convert  into  Jus  acquisitum.  But  they 
are  not  ipso  Jure  representatives  of  the  deceased ;  and  must  do 
a  contingent  act,  depending  on  their  own  will,  before  their 
inchoate  right  can  become  consummate. 

If,  then,  a  right  be  determined  to  a  party  who  may  never 
come  into  existence,  or  if  the  title  be  incomplete,  and  may 
never  be  consummate,  the  right  is  contingent :  that  is  to  say, 
it  is  presently  uncertain  whether  the  right  will  ever  arise.     And 

^  Under  the  roles  of  succession  now  ance  ;  the  descent  being  traced  from  the 

obtaining  (under  the  Acts  8  &  4  Will,  last  purchaser  (or  person  who  acquired 

IV.  c.  106,  and  22  k  28  Vict  c.  85,  §  19,  right  otherwise  than  by  title  of  descent). 

20),  the  question  who  was  'the  person  — R.  C. 
last  seised'  has  become  of  no  import- 
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Lect.  LIII  this  is  the  only  mark  of  a  contingent  right  which  I  have  been 
able  to  discover. 

Mr.  Feame,  in  his  beautiful  essay  'On  Contingent  Ee- 
mainders  and  Executory  Devises/  lays  down  the  following,  as 
the  invariable  test  by  which  a  vested  remainder  is  distinguished 
from  a  contingent  one.  'It  is  not  the  imcertainty  of  ever 
taking  effect  in  possession,  that  makes  a  remainder  contingent. 
The  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  now  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate  limited 
in  remainder  determines,  imiversally  distinguishes  a  vested  re- 
mainder from  one  that  is  contingent.*'^ 

Now  I  cannot  help  thinking  that  this  test  of  a  vested 
remainder  is  fallacious. 

For  we  may  imagine  a  contingent  remainder  which  is  pre- 
sently capable  of  taking  effect  in  possession,  in  case  the  preced- 
ing estate  were  presently  to  end. 

For  example :  If  land  be  given  to  A  for  life,  and,  in  case  B 
survive  A,  to  B  in  fee,  B  has  a  contingent  remainder :  For  it  is 
uncertain  whether  B  will  survive  A.  And  yet  the  estate  of 
B,  so  long  as  B  lives,  is  presently  capable  of  taking  effect  in 
possession,  in  case  A's  estate  presently  determined.^  For  if  A 
were  now  to  die,  leaving  B  him  surviving,  B's  estate  would  not 
only  become  vested  by  the  happening  of  the  given  contingency, 
but  by  the  happening  of  the  same  event  would  also  take  effect 
in  possession:  that  is  to  say,  B  would  become  entitled  to  a 
present  or  perfect  right  coupled  with  a  right  to  present  enjoy- 
ment or  exercise. 

The  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  now  to  become  vacant,  will  not  then  distinguish 
a  vested  from  a  contingent  remainder:  inasmuch  as  there  are 
contingent  as  well  as  vested  remainders  to  which  that  same 
capacity  is  incident. 

But  whether  Mr.  Feame's  test  be  or  be  not  a  test  of  a 
vested  remainder,  it  certaLoly  will  not  distinguish  vested  rights 
generally  from  contingent  rights  generally.  For,  by  our  own 
law,  and  other  systems  of  law,  there  are  numberless  present 

91  Feame,  p.  216.  known  to  English  law)  holds  good  in 

^  Only  if  A's  estate  determined  by  this  instance.     I  have  little  doubt  that 

death.     Bat  if  A's  estate  detennined  by  the  author,  could  he  have  revised  this 

forfeiture  in  his  lifetime,  B  also  living,  lecture,  would  have  restricted  his  criti- 

B's  estate  could  not  immediately  take  cism  of  Mr.  Feame  to  the  observation 

effect  in  possession,  because  the  contin-  that  his  rule  applies  only  to  the  techni- 

gency  would  not  have  determined.     So  calities  of  English  law,  and  expresses  no 

that  Mr.  Feame's  rale  (which,  of  course,  principle  applicable  to  general  jurispra- 

is  meant  to  apply  only  to  the  estates  dence. — R.  C. 
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rights,  and  numberless  contingent  or  uncertain  rights,  which  are  Lect.  LIII 
not  vested  or  contingent  remainders,  and  have  little   or  no    ^^ 
resemblance  to  them. 

In  the  case,  for  example,  of  a  specific  legacy  given  to  an 
infant  absolutely,  but  with  a  direction  that  the  payment  shall 
be  deferred  till  the  infant  come  of  age,  the  test  can  have  no 
application.  There,  the  right  of  the  legatee  is  a  present  right, 
and  cannot  take  effect  in  possession  till  he  come  of  age.  But 
there  can  be  no  'question  about  its  present  capacity  of  taking 
effect  in  possession.  For  there  is  no  preceding  interest  on 
which  it  is  expectant,  and  on  the  determination  of  which  the 
enjoyment  is  to  commence.  The  absolute  ownership  is  now  in 
the  infant,  and  yet  the  infant  cannot  enjoy  until  the  arrival  of 
the  period  fixed  by  the  will. 

The  only  marks  of  a  contingent  right  which  I  have  been 
able  to  discover  are  those  which  I  have  endeavoured  to  explain. 

1st.  Although  the  facts  constituting  the  title  have  all  of 
them  happened  (or,  more  briefly,  although  the  title  be  consimi- 
mate),  the  right  is  a  contingent  or  uncertain  right,  if  it  be  deter- 
mined to  a  party  who  may  never  come  into  existence. 

2ndly.  Although  that  party  be  in  existence,  the  right  never- 
theless is  a  contingent  right,  if  the  title  be  not  consimimate, 
and  may  never  be  completed. 

And  here  I  would  remark,  that  a  contingent  right,  or  a 
chance  or  a  possibility  of  a  right,  may  be  transmissible  to  the 
heirs  or  representatives  of  the  party  to  whom  the  right  is  deter- 
mined. It  may,  indeed,  happen  that  the  existence  of  the  party, 
at  a  given  time,  may  be  the  very  contingency,  or  parcel  of  the 
very  contingency,  on  which  the  right  is  to  arise.  And,  on  that 
supposition,  if  the  party  die  before  the  given  time,  the  contingent 
right  can  never  vest,  and  there  is  no  possibility  transmissible  to 
his  representatives. 

For  example :  If  land  be  given  to  A  for  life,  and  in  case  B 
survive  A,  to  B  and  his  heirs,  if  B  die  before  A,  the  contingent 
right  can  never  vest. 

But  if  the  existence  of  the  party  at  a  given  time  be  not 
parcel  of  the  contingency,  the  contingent  right  (if  it  be  calcu- 
lated to  endure  beyond  the  party's  life)  may  devolve  to  his 
representatives. 

For  example :  If  land  be  given  to  A  for  life,  and,  in  case  C 
survive  A,  to  B  and  his  heirs,  B  has  a  contingent  right  trans- 
missible to  his  representatives.  The  contingency  on  which  the 
right  is  to  arise  is  the  death  of  A,  leaving  C  surviving.     And  if 
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Legt.  LIII  B  die  before  the  contingency  happens,  the  chance  or  possibility 
still  exists,  and  may  pass  from  B  himself  to  the  heirs  or  repre- 
sentatives of  B. 


No  rights 
can  be 
future 
without 
being  con- 
tingent 


I  thought  at  first  that  there  were  cases  in  which  a  right  is 
future  and  yet  not  contingent,  but  in  all  those  cases  the  right 
is  present,  and  only  the  time  of  enjojrment  is  future.  For 
example,  by  what  is  falsely  called  an  executory  devise,  an  estate 
is  given  in  faturo  on  the  happening  of  an  event  which  is  certain. 
A  party  devises  land  to  trustees  for  a  given  niunber  of  years  for 
certain  purposes,  and  from  and  after  (say)  twenty  years  to  A 
and  his  heirs.  The  right  which  is  to  take  effect  in  possession 
after  twenty  years  is  not  contingent,  for  the  twenty  years  will 
certainly  expire,  and  the  right  will  certainly  go  to  A  and  his 
heirs  after  that  period.  Or  if  I  devise  land  to  A  and  his  heirs 
after  twenty  years,  leaving  it  to  my  own  representatives  till 
that  time,  the  right  of  A  and  his  heirs  has  nothing  of  the 
properties  of  a  contingent  right,  except  that  it  is  to  take  effect 
in  futuro.  It  is  a  present  rights  of  which  the  enjoyment  is 
presently  postponed.  It  is  something  analogous  to  a  vested 
remainder.  When  an  estate  is  granted  to  one  person  for  life 
or  years,  with  remainder  to  another,  the  remainder  is  a  vested 
remainder,  though  the  enjoyment  is  postponed  to  the  lapse  of  the 
period.  It  is  not  a  right  to  come  'into  existence  at  the  end  of  the 
period,  but  a  present  right,  then  to  take  effect  in  possession. 

There  are  two  senses  wherein  a  right  may  be  styled  con- 
tingent:  one  of  which  senses  is  large  and  vague;  the  other, 
more  strict  and  definite. 

In  the  large  and  vague  sense,  any  right  to  which  any  body 
(now  in  being  or  hereafter  to  be)  may  any  how  become  entitled, 
is  a  contingent  right.  It  is  possible,  for  example,  that  I  or 
you,  or  any  body  now  in  being  or  hereafter  to  be,  may  become 
owner  or  proprietor  of  A's  house,  or,  more  generally  still,  of  any 
house  whatever. 

But  when  we  oppose  a  contingent  right  to  a  present  or  vested 
right,  we  commonly  mean  by  a  '  contingent  right '  a  specifically 
determined  right :  and  we  commonly  mean  moreover  that  the 
right  is  inchoate,  although  the  right  is  not  consummate,  and 
although  its  consummation  be  uncertain.  A  contingent  right 
is  a  determinate  right  of  which  the  title  is  inchoate,  or  an 
indeterminate  light  of  which  the  title  is  not  even  inchoate 
(unless  in  so  far  as  capacity  to  take  be  a  commencement). 
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The  contmgent  rights  which  are  subjects  of  legal  rules,  are  Lect.  LIli 
those  which  are  inchoate:   t.e.  the  tide  to  which  has  begun, 
although  (being  a  complex  title,  or  consisting  of  several  incidents) 
it  is  not  consummate,  and  never  may  be :  i.e.  some  of  the  inci- 
dents necessary  to  complete  it  have  not  happened. 

The  right  also  must  be  determinate :  t.e.  the  inchoate  title 
must  not  consist  in  a  mere  general  capacity  to  take  rights,  or 
rights  of  a  given  class:  e.^.  The  right  of  the  presumptive  or 
apparent  heir  is  a  contingent  right  determinate  and  inchoate. 

The  mere  capacity  of  taking  an  estate  in  fee  simple  is  not  a 
title  to  any  determinate  right. 

The  mere  capacity  of  husband  is  also  distinguishable  from 
that  of  heir.  It  is  a  capacity  to  take  his  share  of  any  rights  to 
which  the  wife  may  become  entitled.  But  that  of  the  heir  is 
an  inchoate  and  determinate  right :  ie.  the  party  stands  in  a 
rdaivm  to  the  deceased  which  forms  part  of  the  title,  and  the 
right  itself  is  a  right  to  a  given  rts  wngvia  or  to  a  given 
universitcLS. 

Sometimes,  however,  we  speak  of  contingent  rights  in  the 
larger  and  vaguer  meaning.  For  example :  The  contingent  rights 
embraced  by  the  »pes  stuxemonis,  are  any  contingent  rights  to 
which  the  heir  will  become  entitled  on  the  death  of  the  prede- 
cessor. Again,  there  is  a  provision  in  the  Boman  Law  by  which 
a  party  may  mortgage  all  his  future  acquisitions ;  all  of  which 
are  in  that  case  treated  as  contingent  rights,  though  of  course 
many  of  them  are  not  specifically  determined  to  him  at  the 
time  of  the  mortgage. 

In  considering  the  distinction  between  present  and  con- 
tingent rights,  I  have  considered  it  as  abstracted  from  all  the 
peculiarities  of  the  English  Law.  To  expound  the  distinction 
as  concrete  in  those,  peculiarities,  with  vested  remainders,  con- 
tingent remainders,  executory  devises,  conditional  limitations, 
etc.,  and  all  these  implicated  with  distinctions  between  law  and 
equity,  and  real  and  personal  property,  would  take  volumes. 

Many  of  these  distinctions  are  perfectly  arbitrary,  being 
dependent  on  peculiarities  of  tenure  now  exploded ;  on  feof&nent, 
for  example,  and  livery  of  seisin.  There  is  no  part  of  the  field 
of  law  where  the  possibility  of  pruning  it  down  within  a  much 
smaller  compass  may  be  more  triumphantly  shewn.  There  is 
no  case  in  which  so  little  is  accomplished  by  such  complex 
machinery. 

In  treating  of  vested  and  contingent  rights,  I  have  confined  my 
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Lect.  LIII  remarks  Uijura  in  rem,  or  to  rights  which  avail  against  the  world 
at  large.  But  distinctions  resembling  those  to  which  I  have 
just  adverted  also  obtain  between  rights  of  the  opposite  class. 

Every  jus  in  personam,  or  which  avails  exclusively  against 
a  person  or  persons  determinate,  is  a  right  to  an  act  or  forbear- 
anca  But  the  act  to  be  done,  or  the  forbearance  to  be  observed, 
may  be  to  be  done,  or  to  be  observed,  either  certainly,  or  on 
the  happening  of  a  given  contingency.  If  it  be  to  be  done 
certainly,  the  right  may  be  deemed  vested.  If  it  be  to  be  done 
on  a  condition,  or  on  the  happening  of  a  contingency,  the  right 
may  be  deemed  contingent 

And  if  it  be  to  be  done  certainly,  it  may  be  to  be  done 
presently  (or  on  the  demand  of  the  obligee),  or  it  may  be  to  be 
done  at  a  determinate  future  time.  In  the  first  of  which  cases, 
the  right  may  be  deemed  a  present  right,  coupled  with  a  right 
to  immediate  fulfilment.  And  in  the  last  of  which  cases,  the 
right  may  be  deemed  a  present  right,  of  which  the  fulfilment  is 
presently  postponed. 

A  right  (vested  or  contingent)  may  be  liable  to  end  before 
the  lapse  of  its  possible  duration. 

First,  as  to  vested  rights. 

(a.  1.)  Where  the  right  is  a  right  of  limited  and  defined 
possible  duration,  it  may  be  made  liable  to  end,  on  happening 
of  a  given  contingent  event,  before  the  lapse  of  the  defined 
period  for  which  it  is  calculated  to  endure.  (See  Blackstone, 
voL  iL  p.  143.) 

(a.  2.)  Where  the  right  is  a  right  of  limited  but  indefinite 
possible  duration,  it  may  be  made  to  end,  on  happening  of  a 
given  contingent  event,  before  happening  of  certain  facts  up  to 
which  it  is  calculated  to  endure.    (See  Blackstone,  voL  iL  p.  121.) 

(b.)  Where  the  right  is  a  right  of  unlimited  duration,  it 
also  may  be  made  to  end,  on  the  happening  of  a  contingent 
event,  before  the  lapse  of  its  possible  duration :  i.e.  to  end  on 
another  given  contingency  before  the  contingent  failure  of  the 
line  of  successors  to  whom  it  is  capable  of  devolving,  etc.  (See 
Blackstone,  voL  ii.  p.  154.) 

Secondly,  as  to  contingent  rights. 

What  has  been  said  of  a  vested,  is  applicable  (with  a  few 
modifications)  to  a  contingent  right.  For  it  may  be  made 
liable  to  end  (if  it  should  ever  vest)  on  a  given  contingency  before 
the  lapse  of  its  possible  duration.®^ 


Rights 
subject  to 
a  contin- 
gency, or 
condition 
resolutive. 


^  Blackstone,  vol.  ii  ch.  10,  152.     Muhlenbroch,  vol.  i.  p.  209.     Mackeldey, 
vol.  ii.  p.  463. 
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I  shall  here  remark  on  the  meaning  of  the  term  condition.  Lw>t.  LI  1 1 
Taken  as  it  is  generally  used,  it  is  nearly  synon3rmous  with 
contingency.  It  is  any  uncertain  event  or  contingency  on 
which  a  right  is  to  commence  or  to  cease.  More  especially  it 
means  some  act  or  forbearance  depending  on  the  will  of  a  given 
party,  and  to  be  done  or  forborne  by  him  as  a  means  of  acquiring 
a  given  right  I  am  entitled  in  a  condition,  if  I  shall  become 
entitled  on  my  doing  or  forbearing  something  which  depends  on 
my  own  pleasure.  This  is  a  very  common  use  of  the  term  in 
ordinary  language,  but  I  do  not  find  it  thus  restricted  in  any 
law  book,  imless  the  expression  to  fuijii  a  condition  be  an 
exception. 

In  the  older  Boman  law  there  is  scarcely  anything  to  be 
met  with  about  contingent  rights.  There  is  scarcely  any 
instance  of  a  disposition  suspending  the  exercise  of  any  right,  or 
by  which  a  right  is  carried  over  on  a  contingency,  or  is  to 
commence  on  a  contingency.  Every  disposition  on  which 
depends  a  right  to  take  effect  at  a  future  time,  seems  to  have 
been  forbidden  absolutely.  It  was  the  prsetorian  law  which 
afterwards  introduced  substitutions  or  entails. 


Notes. 

The  fidei--commissa  and  trust-substitutions  of  Roman  Lawyers  are 
placed  with  inheritances  :  for,  with  them,  contingent  interests  were 
created  by  will.  Even,  therefore,  where  the  subject  was  a  res  singula^ 
it  was  considered  after  testaments. 

Contingent  interests  not  allowable  by  strict  Soman  Law.^ 

Dispositions  suspending  vesting,  and  preventing  alienation. 

In  the  case  of  usus,  etc.,  there  was  no  remainder  over  to  a  third 
party  (still  less  an  uncertain  party  on  an  uncertain  event),  but  a  mere 
reversion  in  the  grantor  descendible  to  his  heirs. 
[Gaii  Comm.  ii.  §  179  to  §  274.] 

Conditional  fees  and  estates  tail  to  be  ranked  with  substitutions, 
fidei-commissa,  etc.  To  rank  them  with  inheritances  {i.e.  with  rights 
which  devolve  agreeably  to  law  in  default  of  a  disposition),  leads  to 
nothing  but  confusion.  Such  an  inheritance  or  fee  ought  to  be  con- 
sidered as  a  series  of  life-interests.  The  language  resembles  that  of 
the  Soman  Fidei-commissa.     (See  Mackeldey.) 

Various  means  of  limiting  inalienability:  In  the  Soman  Law, 
directly :  In  the  English,  by  fictions.     (Blackstone,  vol.  ii.  p.  110.) 


•*  See  p.  69,  vol.  L  anU. 
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LECTURE   LIV. 

ON   TITLES,   MODES   OF   ACQUISITION,   OE  INVESTTTIVE   AND 

DIVESTITIVE   FACTS. 

Lbct.  LIV  I  HAVE  considered  primary  rights  in  rem,  as  existing  per  se,  or 

^[^^^.    as  not  combined  with  rights  in  personam,  from  various  aspects. 

lation.  J  first  considered  the  rights  in  question  as  distinguished  by 

Righ^      differences  between   their   respective  mbjects,  or  between   the 

etc.  Rights  aspects  of  the  forbearances  which  are  respectively  their  objects. 

per  96,        Addressing  myself  particularly  to  such  of  the  rights  in  question 

as  are  rights  in  or  over  specifically  determined  things,  I  then 

considered  the  rights  in  question  as  distinguished  by  differences 

between  the  degrees  wherein  the  entitied  persons  may  use  or 

deal   with   the   subjects.     In  other   words,  I  considered   the 

distinction  between  property  or  dominion  (meaning  by  property 

or  dominion,  any  right  of  the  class  in  question  which  gives  to 

the  party  entitled  an  indefinite  power  of  using  or  dealing  with 

the  subject),  and  servittis  or  easement 

I  next  considered  the  rights  in  question  as  distinguished  by 
differences  between  their  durations  or  between  the  quantities  of 
time  during  which  they  are  ccdculated  to  last 

Having  considered  the  rights  in  question  as  distinguished 
by  differences  between  the  degrees  wherein  the  entitied  persons 
may  use  or  deal  with  the  subjects,  and  having  considered  the 
rights  in  question  as  distinguished  by  differences  between  their 
durations,  I  next  adverted  to  a  distinction  which  I  found  it 
impossible  to  explain,  until  I  had  treated  of  the  two  distinctions 
to  which  I  have  now  adverted :  namely,  the  distinction  between 
jus  in  re  proprid,  dbsoliUe  property,  property  pre-eminently  so 
called,  or  dominion  sensu  stricto,  and  those  various  fractions  of 
absolute  property  which  are  comprised  by  the  generic  expression 
fus  in  re  aiiend. — ^As  I  endeavoured  to  shew,  the  distinction 
between  jvs  in  re  proprid,  or  absolute  property,  and  jvs  in  re 
aiiend,  does  not  quadrate  with  the  two  distinctions  to  which  I 
have  now  adverted :  namely,  the  distinction  between  rights  in 
rem  in  respect  of  differences  between  the  powers  of  user  severally 
annexed  to  them,  and  the  distinction  between  rights  in  rem  in 
respect  of  differences  between  their  several  durations:  for 
though  absolute  property  is  a  right  of  unlimited  duration  and 
a  right  accompanied  by  a  power  of  indefinite  user,  certain 
rights  in  re  aiiend  (as  that,  for  example,  of  the  emphytetUa,  or 
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that  of  the  tenant  in  fee  simple),  are  also  rights  of  unlimited  L^cr.  LIV 
duration,  and  are  accompanied  with  a  power  of  user  which  is         ' 
not  susceptible  of  exact  circumscription. 

I  lastly  considered  the  rights  in  question  in  so  far  as  they 
are  distinguishable  into  vested  and  contingent :  that  is  to  say, 
into  rights  and  cTuincea  or  possibilities  of  rights. 

And  considering  the  rights  in  question  as  being  vested  or 
present,  as  being  perfectly  ojcquired,  or  as  being  righJtSy  I  dis- 
tinguished such  as  are  vested  and  are  accompanied  with  a  right 
to  present  enjoyment  or  exercise,  from  such  as  are  also  vested 
but  are  not  accompanied  with  a  right  to  present  enjoyment  or 
exercise. 

Having  considered  the  rights  in  question  from  the  various  Introduc- 
aspects  now  enumerated,  I  proceed  to  consider  them  in  respect  considera. 
of  their  titles :  meaning  by  their  titles,  the  facts  or  events  of  ^^^ 
which  they  are  legal  consequences  (or  on  which,  by  the  disposi-  investuive 
tions  of  the  law,  they  arise  or  come  into  being),  and  also  the  JJ!J^^^^ 
facts  or  events  on  which,  by  the  dispositions  of  the  law,  they  Facts, 
terminate  or  are  extinguished. 

In  considering  titles,  or  investitive  and  divestitive  facts,  I 
shall  address  myself  particularly  to  titles  as  engendering  or 
extinguishing  rights  in  rem  considered  per  se :  that  is  to  say,  as 
not  combined  with  rights  in  personam. 

Titles  as  engendering  or  extinguishing  rights  in  personam, 
and  as  engendering  combinations  (simple  or  complex)  of  rights 
in  rem  and  rights  in  personam,  I  shall  discuss  partictQarly 
hereafter. 

Title  by  succession  ab  intestato,  and  by  succession  ex 
testameiUo,  I  shall  also  pass  over  for  the  present;  even  in 
respect  of  the  cases  (as,  for  example,  a  specific  legacy)  wherein 
it  engenders  a  singular  or  particular  right  availing  against  the 
world  at  large.  For  the  acquisition  of  a  particular  right  (or  of 
a  res  singula)  by  descent  or  testament,  cannot  be  explained 
conveniently,  imless  acquisition  by  descent  or  testament  of  the 
university  or  aggregate  of  the  intestate's  or  testator's  rights  be 
also  explained  at  the  same  time. 

Being  engaged  with  the  consideration  of  the  Law  of  Things, 
I  shall  also  for  the  present  postpone  the  consideration  of  titles, 
in  so  far  as  they  engender  or  extinguish  status  or  conditions, 
and  in  so  far  as  they  are  in  any  way  implicated  with  status  or 
conditions. 

Being  engaged  with  the  consideration  of  primary  rights  and 
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Lect.  liv  duties,  I  shall  also  postpone  delicts  considered  as  titles,  with 
'         the  titles  which  arise  from  delicts  in  the  way  of  consequences, 
till  I  come  to  treat  of  the  rights  and  duties  which  I  style 
sanctioning  or  secondary. 

But  though,  in  considering  titles,  I  shall  address  myself 
particularly,  for  the  present,  to  titles  as  engendering  and  ex- 
tinguishing rights  in  rem  considered  per  se,  I  shall  preface  my 
remarks  on  titles,  as  engendering  and  extinguishing  the  rights 
in  question,  by  certain  remarks  which  apply  to  titles  generally. 

From  these  remarks,  applicable  to  titles  generally,  I  shall 
proceed  to  the  leading  distinctions  between  titles  as  engendering 
or  extinguishing  rights  of  the  class  in  question:  though,  in 
considering  those  leading  distinctions,  and,  indeed,  throughout 
the  course  of  my  present  disquisition,  I  shall  often  be  obliged 
to  advert  to  titles  as  engendering  rights  of  other  classes. 

Having  made  certain  remarks  applicable  to  titles  generally, 
and  on  the  leading  distinctions  between  titles  as  engendering 
and  extinguishing  the  rights  particularly  in  question,  I  shall 
consider  seriatim  certain  titles  (as  engendering  and  extinguish- 
ing  (that  is)  the  rights  particularly  in  question),  which,  in  some 
shape  or  other,  are  found  in  every  system,  and  are  therefore 
appropriate  matter  for  Greneral  Jurisprudenca  The  titles  which 
are  peculiar  to  particular  systems  or  such  modifications  of  the 
titles  common  to  all  systems  as  are  peculiar  to  particular 
systems,  are  foreign  to  the  subject  and  scope  of  my  Course : 
And  when  I  mention  them,  I  shall  merely  advert  to  them  for 
the  purpose  of  illustration. 

Of  the  titles  which  I  shall  thus  consider  simply  and 
seriatim,  the  following  are  the  principal : 

1st.  The  acquisition  of  jus  in  rem  by  occupancy :  i,e.  by  the 
apprehension  or  occupation  of  a  thing  which  has  no  owner,  with 
the  purpose  of  acquiring  it  as  one's  own.  (We  might  take  a 
thing  having  already  an  owner,  with  the  purpose  of  acquiring  it 
as  our  own.  But  in  that  case  the  right  which  we  acquire  is  a 
different  right ;  that  which  is  called  a  right  of  possession,  a  right 
availing  against  all  the  world  eaxept  the  owner  of  the  subject.) 

2ndly.  The  acquisition  of  jtis  in  rem  by  labour:  i,e.  by 
labour  expended  on  a  subject  which  has  no  previous  owner,  or 
even  on  a  subject  which  has.  For  there  are  various  cases  in 
which  a  party  acquires  a  right  in  a  thing  belonging  to  another, 
by  labour  employed  upon  it ;  for  instance,  in  the  Roman  Law 
by  specification,  that  is,  by  giving  it  a  new  form. 
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3rdly.  The  acqtdsition  of  /m^  in  rem  by  accession :  that  is  to  Lect.  LIV 
say,  through  the  medium  of  a  thing  of  which  one  is  owner 
already ;  as  in  the  case  of  a  thing  attaching  to  another,  as  land 
washed  away  and  joined  to  one's  own  land,  or  the  fruits  arising 
from  one's  own  land. 

4thly.  The  acquisition  oijus  in  rem  by  occupancy  or  labour 
combined  with  accession. 

5thly.  The  various  modes  of  acquiring  jus  in  rem  which  fall 
under  the  generic  name  of  title  hy  alienation;  meaning  by 
alienation,  the  intentional  and  voluntary  transfer  of  a  right  (or 
of  a  fraction  of  a  right)  by  the  party  in  whom  the  right  resides, 
to  another  party. 

6thly.  The  acquisition  of  jvs  in  rem  by  prcBscription :  the 
consideration  of  which  title  will  involve  a  previous  consideration 
of  the  so-called  right  of  possession. 

7thly  and  lastly.  Such  modes  of  losing  rights  as  are  not 
involved  by  implication  in  modes  of  acquiring  them.  For  as 
every  mode  of  acquisition  is  not  derived  from  a  pre-existing 
title,  so  may  a  title  end  without  engendering  another.  Occu- 
pancy, for  example,  is  not  a  title  derived  from  a  previous  title : 
for  title  by  occupancy,  strictly  and  pre-eminently  so  called,  is  a 
title  consisting  in  the  apprehension  of  what  was  previously  no 
man's,  with  an  intent  to  make,  it  one's  own.  And  so,  where 
absolute  property  terminates  by  the  annihilation  of  its  subject, 
the  mode  by  which  the  owner  loses  his  right  is  not  at  the  same 
time  a  title  to  a  right  in  another.  Although,  then,  there  are 
many  cases  in  which  a  party  in  acquiring  a  right  deprives 
another  party  of  a  right,  there  are  also  many  cases  in  which 
one  right  begins  when  no  other  right  ends,  or  ends  when  no 
other  right  begins. 

In  considering  the  titles  to  which  I  have  now  adverted,  I 
shall  commonly  assume  that  the  right  which  is  the  subject  of 
the  acquisition  or  loss,  is  absolute  property,  or  dominion  strictly 
so  called,  over  a  singular  or  particular  thing  in  the  proper 
acceptation  of  the  name :  noting  from  time  to  time,  as  I  may 
see  occasion,  the  efiect  of  the  title  in  question  in  engendering  or 
extinguishing  rights  which  are  not  rights  of  that  class  or 
description. 

The  above  is,  I  think,  the  way  in  which  titles  are  commonly 
treated.  It  would  be  possible  to  arrange  rights  and  titles  in  a 
great  variety  of  ways.  The  basis  of  the  arrangement  might 
even  be  the  titles,  or  investitive  events  themselves,  and  rights 
might  be  arranged  under  them.     This  arrangement  has  been 
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Lbct.  liv  suggested  by  Mr.  Humphreys.     But  generally  the  differences  of 
^  the  kinds  of  rights  are  assumed  as  the  basis  of  the  arrangement, 

and  the  titles  are  treated  incidentally.  The  Boman  lawyers,  for 
example,  first  treat  of  d(yniinium  and  then  of  jura  in  re  aiiend. 
They  refer  briefly  again  to  these  modes  of  acquisition  or  loss 
which  they  had  before  treated  more  amply  imder  dominium, 
inserting  any  peculiarities  arising  from  the  nature  of  the  frac- 
tional right  engendered  or  lost  And  I  am  inclined  to  think 
that  this  would  be  found  on  trial  to  be  incomparably  the  best 
mode  of  arranging  the  subject. 


LECTURE   LV. 

THE   SUBJECT   OF   TITLES    CONTINTJED. 

Lect  LV.  Agreeably  to  the  method  or  order  which  I  announced  in  my 
Titles  con-  ^^^  Lecture,  I  shall  offer  a  few  remarks  applicable  to  titles  in 
sidered  general,  before  I  especially  discuss  them  as  engendering  or 
generally,    extinguishing  the  rights  to  which  I  have  now  adverted. 

Considered  with  reference  to  the  modes  wherein  they 
respectively  begin,  or  wherein  the  entitled  persons  are  respect- 
ively invested  with  them,  Rights,  it  appears  to  me,  may  be 
divided  into  two  kinds. 

l^  Some  are  conferred  by  the  law,  upon  the  persons 
invested  with  them,  through  intervening  facts  to  which  it 
annexes  them  as  consequences. 

2"".  Others  are  conferred  by  the  law  upon  the  persons 
invested  with  them,  immediately  or  directly ;  that  is  to  say,  not 
through  the  medium  of  any  fact  distinguishable  from  the  law  or 
command  which  confers  or  imparts  the  right. 

Taking  the  term  'title'  in  a  large  and  loose  signification 
(and  also  as  meaning  a  fact  investing  a  person  with  a  right), 
a  right  of  either  kind  may  be  said  to  begin  in  a  title  For, 
taking  the  term  '  title '  with  that  large  and  loose  signification,  it 
is  applicable  to  any  fact  by  which  a  person  is  invested  with  a 
right :  it  is  applicable  to  a  law  or  command  which  confers  a 
right  immediatdy,  as  well  as  to  an  intervening  fact  through 
which  a  law  or  command  confers  a  right  Toediatdy, 

For,  though,  to  some  purposes,  we  oppose  law  and  fady  a 
law  or  other  command  is  of  itself  a  fact :  And  where  a  law 
confers  a  right  immediately,  the  law  is  the  only  fact  whereon 
the  right  arises,  and  is  therefore  the  tUle  (in  the  large  and  loose 
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signification  of  that  expression)  by  which  the  person  is  invested  l^cr  LV. 
with  the  right  For  example :  By  a  special  act  of  parliament, 
a  monopoly,  or  a  right  of  vending  exclusively  commodities  of  a 
given  class,  might  be  granted  to  a  given  person,  for  his  own  Uf e, 
or  for  a  term  of  years.  Now,  in  this  case,  the  privilege 
conferred  by  the  special  act  of  parliament  might  be  strictly 
personal :  that  is  to  say,  limited  exclusively  to  the  specifically 
determined  grantee,  and  not  transmissible  to  the  heirs  or  assigns 
of  the  grantee,  or  to  any  persons  of  a  given  generic  description. 

And  if  it  were  strictly  personal,  it  might  be  conferred  by 
the  act  immediately  or  directly ;  that  is  to  say,  it  might  not  be 
annexed  by  the  act  to  any  fact  distinguishable  from  the  act 
itself.  And  in  this  case,  the  act  would  be  styled  the  titte  (in 
the  loose  signification  of  the  term)  from  which  the  grantee 
derived  the  privilege. 

But,  taking  the  term  '  titie '  with  a  narrower  and  stricter 
signification,  it  is  not  applicable  to  laws  which  confer  rights 
immediately,  but  is  applicable  only  to  the  mediate  or  intervening 
facts  through  which  rights  are  conferred  by  laws.  In  respect  of 
this  narrower  and  stricter  signification,  the  rights  of  the  two 
kinds  which  I  am  now  considering  may  be  distinguished  by  the 
following  expressions :  A  right  which  is  annexed  by  a  law  to  a 
mediate  or  intervening  fact,  may  be  said  to  originate  in  a  title : 
A  right  which  is  conferred  by  a  law  without  the  intervention  of 
a  fact  distinct  &om  the  law  that  confers  it,  may  be  said  to 
arise  from  the  law  directly  or  immediately ;  to  arise  t/7so  fwre ; 
to  arise  ly  operation  of  law,  or  by  Tnere  operation  of  law. 

'Bights  ex  lege  imm^iaU,'  'rights  arising  ipso  fwre'  or 
'  rights  arising  by  operation  of  law,'  are  terms  (as  I  shall  shew 
hereafter)  which  are  often  misapplied.  They  are  often  applied 
to  rights  (as  I  shall  shew  hereafter)  which  are  annexed  by  the 
law  to  m^iate  or  intervening  facts.  And  the  terms  as  thus 
applied,  or  as  thus  misapplied,  denote,  not  that  the  rights  in 
question  arise  from  the  law  imm/ediatdy,  but  that  the  facts  to 
which  they  are  annexed  are  not  facts  of  certain  classes,  or  that 
they  are  annexed  to  certain  facts  unaccompanied  by  certain 
others. 

For  example :  where  a  titie  has  not  acquired  a  brief  generic 
name,  the  right  is  said  to  arise  ex  lege  immediate  ;  that  is  to  say, 
not  from  any  of  certain  titles  which  have  acquired  such  names, 
but  from  a  titie  which  is  opposed  to  the  others  by  that  misex- 
pressive  phrase. 

And  when  heirs  of  certain  classes  are  said  in  the  language  . 
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Lect  LV.  of  the  Soman  law  to  acquire  the  heritage  ipso  jure^  it  is  not 
*  ^  intended  that  they  acquire  the  heritage  without  the  intervention 
of  a  title,  but  that  the  title  through  which  they  acquire  does 
not  comprise  a  certain  fact  which,  in  the  case  of  heirs  of  other 
classes,  is  parcel  of  the  mode  of  acquisition:  namely,  aditio 
heredUatis,  or  acceptance  of  the  heritage 

But  when  I  speak  of  a  right  arising  from  the  law  imme- 
diately, arising  ipso  jure,  or  arising  by  operation  of  law,  or  mere 
operation  of  law,  I  use  the  phrase  with  its  obvious  and  proper 
signification.  I  mean  a  right  conferred  by  a  law  without  the 
intervention  of  a  fact  distinguishable  from  the  law  that  confers 
it  And  I  oppose  it  to  a  right  conferred  by  a  law  through  a 
title,  or  through  the  intervention  of  a  fact  which  is  distinguish- 
able from  the  law,  and  to  which  the  law  annexes  the  right  as  a 
consequence  or  effect 

Having  tried  to  suggest  the  distinction  between  rights 
arising  from  titles,  and  rights  arising  from  laws  immediately  or 
directly,  I  will  advert  briefly  to  the  following  topics. 

I  will  first  advert  to  the  nature  of  the  few,  and  compara- 
tively unimportant  rights,  which  arise  from  the  law  immediately 
(in  the  proper  signification  of  the  phrase) :  that  is  to  say,  not 
through  a  &ct  distinguishable  from  the  law  by  which  the  right 
is  conferred. 

I  will  then  advert  to  the  functions  of  titles :  or,  in  other 
words,  to  the  reasons  for  which  rights  are  commonly  conferred 
by  laws  through  titles ;  and  for  which  facts  of  certain  descrip- 
tions are  selected  to  serve  as  titles,  in  preference  to  facts  of 
other  descriptions. 
Rights  ex  The  only  rights  which  arise  from  laws  immediately  are,  I 

dwuT^^'  ^^f  of  ^^  class  of  rights  which  are  strictly  personal  privileges. 

And  here  I  must  remark,  that  every  privilege  properly  so 
called  is  a  strictly  personal  privilege:  that  is  to  say,  an  anomsdous 
right  (or  an  anomalous  immunity  from  duty)  which  is  conferred 
by  a  law  (also  called  a  privilege)  on  a  specifically  determined 
person  (individual  or  complex),  as  being  that  very  person.  For 
example :  A  monopoly  granted  to  Styles,  as  being  the  individual 
Styles,  is  a  strictly  personal  privilege :  It  is  given  to  the  very 
individual,  as  being  the  very  individual,  and  therefore  is  not 
assignable  or  transmissible  to  his  representatives.  A  monopoly 
granted  to  a  corporate  body,  as  being  that  very  body,  is  also  a 
personal  privilege.  For  it  is  not  exercisable  by  any  but  the 
complex  person  to  whom  it  is  granted  specifically. 
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But  though  every  privilege,  properly  so  called^    is,  as    it   Lbot.  LV 
seems  to  me,  a  strictly  personed  privilege,  the  term  is  extended         * 
to  certain  anomalous  rights  (or  to  certain  anomalous  immuni- 
ties   from    duty   or   obligation)    which   are   not   conferred    on 
specifically  determined  persons  as  being  those  veiy  persons. 

For  example :  Certain  so-called  privileges  are  privUegia  rei, 
or  privileges  conferred  on  prcedia:  meaning  by  a  privilegiv/m 
rei,  or  a  privilegium  conferred  on  a  prcedium,  a  privilege  con- 
ferred on  its  successive  owners  or  occupants  as  being  such 
owners  or  occupants. 

And  of  personal  privileges  (or  of  privileges  conferred  upon 
persons  as  not  being  owners  or  occupants  of  specifically  deter- 
mined prcedia)  some  are  transmissible  and  assignable  to  the 
heirs  and  alienees  of  the  grantees,  and  are  not  exclusively 
exercisable  by  the  very  grantees  themselves. 

But,  strictly  speaking,  a  privilegium  rei  (or  a  privilege 
granted  to  the  occupants  of  a  given  prcedium)  is  not  a  privilege. 
It  is  not  granted  to  the  parties  as  being  those  very  parties,  but 
as  being  persons  of  a  given  class,  or  as  being  persons  who 
answer  to  a  given  generic  description; — as  being  owners  or 
occupants  of  the  prasdium  or  parcel  of  land,  whereon,  by  an 
ellipsis,  the  privilege  is  said  to  be  conferred. 

Though  the  class  of  persons  entitled  in  succession  is  compara- 
tively narrow,  the  right  may  be  likened  to  those  anomalous  rights 
which  are  occasionally  granted  to  extensive  classes  of  persons : 
as,  for  example,  to  soldiers,  to  infants,  or  to  married  women.  And 
in  these  cases  although  the  right,  as  being  anomalous,  is  styled 
aingiUar,  and  the  law  conferring  the  right  is  also  styled  singular, 
neither  the  anomalous  right,  nor  the  anomalous  law  conferring  it, 
is  deemed  or  styled  a  privilege. 

For  though  the  law  and  the  right  are  'exorbitant'  or  'eccentric,' 
although  the  law  and  the  right  are  *  singular '  or  *  inelegant,'  or 
although  they  are  not  in  keeping  or  harmony  with  the  general 
tenor  or  spirit  of  the  legal  system,  the  right  is  conferred  on  the 
parties  as  answering  to  a  generic  description ;  or  the  right  is 
conferred  on  the  parties  as  belonging  to  a  class  of  persons,  and 
is  not  conferred  on  specifically  determined  persons  as  bearing 
their  individual  or  specific  characters. 

A  so-called  personal  privilege  transmissible  to  heirs  or  assigns, 
is,  in  so  far  as  it  is  so  transmissible,  in  the  same  predicament 
with  a  privilegium  rei.  In  respect  of  the  person  to  whom  it  is 
first  granted,  it  may  be  deemed  a  privilege.  For,  in  respect  of 
that  person,  it  is  granted  to  a  party  specifically  determined  as 
VOL.  n.  2  b 
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Lect.  LV  bearing  his  individual  or  specific  character.  But,  in  respect  of 
"  the  heirs  of  that  person,  or  in  respect  of  the  persons  to  whom  he 
may  assign  it,  it  is  not  a  privilege  properly  so  called.  The  law 
confers  it  upon  them,  not  as  being  specifically  determined  persons, 
but  as  being  persons  of  generic  descriptions  or  classes :  that  is  to 
say,  as  being  the  persons  who  answer  to  the  description  of  his 
heirs,  or  as  being  persons  within  the  description  of  his  alienees. 
And,  accordingly,  although  the  first  grantee  may  acquire  by  the 
law  directly,  it  is  utterly  impossible  (as  I  shall  shew  immediately) 
that  his  heirs  or  alienees  should  take  from  the  law  without  the 
intervention  of  a  title. 

Every  privilege  properly  so  called  is,  therefore,  as  it  seems  to 
me,  a  strictly  personal  privilege :  an  anomalous  or  eccentric  right 
(or  an  anomalous  or  eccentric  immunity  from  duty  or  obligation) 
which  is  conferred  on  a  person  specifically  determined  as  being 
that  very  person.  Whether  the  person  be  physical  or  individual, 
or  fictitious  and  complex  (or  composed  of  many  individuals),  is 
irrelative  to  the  matter  in  hand.  The  essence  of  a  privilege 
properly  so  called,  is,  it  appears  to  me,  this :  that  the  eccentric 
or  anomalous  right  is  conferred  on  a  specific  person,  not  as 
belonging  to  a  class  of  persons,  but  as  bearing  the  specific  char- 
acter peculiar  to  him  or  it. 

Now  a  privilege  properly  so  called,  or  a  strictly  personal 
privilege,  may  be  conferred  by  the  privilege  (as  meaning  the  law 
which  confers  it)  immediately  or  directly :  that  is  to  say,  without 
the  intervention  of  a  fact  distinguishable  from  the  law  itself. 
All  that  is  necessary  to  the  creation  of  the  right,  is  the  designation 
of  the  specific  person  by  his  specific  character  or  marks,  and  a 
declaration  or  intimation  that  the  right  shall  reside  in  that  speci- 
fied  party. 

I  say  that  the  privilege  may  be  conferred  by  the  law  immedi- 
ately or  directly.  For  even  in  the  case  of  a  strictly  personal 
privilege,  the  law  may  confer  the  right  through  a  titk.  For 
example :  It  may  grant  a  privilege  to  a  person  now  an  infant  in 
case  he  shall  come  of  age.  On  which  supposition,  the  privilege 
will  not  rest  unless  the  infant  come  of  age ;  and  the  fact  of  his 
coming  of  age,  is  therefore  a  title,  or  investitive  fact,  necessary  to 
the  consummation  of  the  right 

But  though  a  strictly  personal  privilege  may  be  conferred  by 
the  law  through  a  title,  a  title,  or  investitive  fact,  is  not  absolutely 
necessary  to  the  being  of  the  eccentric  right  All  that  is  abso- 
lutely necessary  to  the  existence  of  a  right  of  the  class,  is  a  mere 
designation  in  the  law  of  the  person  on  whom  it  is  conferred. 
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coupled  with  some  declaration  or  intimation  that  that  person  shall   Lxgt.  LV 
take  it.  '     *     ' 

But  where  a  right  is  not  properly  a  privilege  (or  is  not  con- 
ferred on  a  specific  person  as  being  that  specific  person),  the  right 
arises  of  necessity  through  a  title :  through  a  fact  distinguishable 
from  the  law  conferring  the  right,  and  to  which  the  law  annexes 
the  right  as  a  consequence  or  eflfect. 

For  example :  If  you  acquire  by  occupancy,  or  by  alienation, 
or  by  praescription,  you  do  not  acquire  as  being  the  individual 
you,  but  because  you  have  occupied  the  subject,  or  have  received 
it  from  the  alienor,  or  have  enjoyed  it  adversely  for  a  given  time, 
agreeably  to  the  provision  of  the  rule  of  law  which  annexes  the 
right  to  a  fact  of  that  description. 

And  the  same  may  be  said  of  the  privileges  improperly  so 
called,  which  are  either  privUegia  rei  (or  privileges  annexed  to 
prcedia),  or  are  so-styled  personal  privileges  passing  to  heirs  or 
alienees.  It  is  as  being  the  occupant  of  the  thing,  and  not  as 
being  the  very  person  who  then  happens  to  occupy  it,  that  the 
occupant  of  the  thing  acquires  the  so-called  privilege.  And  it 
is  as  being  the  heir  or  the  alienee  of  the  first  grantee,  and  not 
as  being  the  very  person  who  is  heir  or  alienee,  that  the  heir 
or  alienee  of  the  first  grantee  takes  the  privilege  mis -styled 
personal. 

In  short,  wherever  the  law  confers  a  right,  not  on  a  specific 
person  as  being  such,  the  law  of  necessity  confers  the  right  through 
the  intervention  of  a  title.  For,  by  the  supposition,  the  person 
entitled  is  not  determined  by  the  law  through  any  mark  speci- 
fically peculiar  to  himself.  And  if  the  right  were  not  annexed 
to  a  title,  it  follows  that  the  person  designed  to  take  it  could  not 
be  determined  by  the  law  at  alL 

Instead,  therefore,  of  determining  directly,  that  the  right  shall 
vest  or  reside  in  a  specifically  determined  person,  as  being  such, 
the  law  determines  that  the  right  shall  reside  in  any  person 
whatever  who  shall  stand  in  some  given  relation  to  a  fact  of  some 
given  class. 

It  is  manifest  that  duties,  as  well  as  rights,  may  arise  from 
the  law  immediate,  or  may  arise  from  the  law  through  the  inter- 
vention of  facts  to  which  the  law  annexes  them. 

Where  the  duty  is  relative,  it  arises  from  the  very  fact  which 
engenders  the  corresponding  right.  Consequently,  if  the  right  be 
a  privilege  properly  so  called,  the  relative  duty,  as  well  as  the 
right,  may  arise  from  the  law  immediately.     If  the  right  arise 
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Lect.  LV   from  a  title,  the  relative  duty  as  well  as  the  right  must  arise  from 

'     *     '    a  title  also. 

In  the  case  of  absolute  duties,  the  duty  may  either  be  imposed 
on  a  specified  person  as  such,  or  may  be  imposed  on  a  person 
through  an  intervening  fact.  In  the  first  of  those  cases,  the  duty 
may  be  imposed  by  the  law  immediately  or  directly.  In  the 
latter  of  those  cases,  the  fact  through  which  the  law  imposes  the 
duty,  may  also  be  styled  a  title.  For,  for  the  reasons  which  I 
shall  assign  hereafter,  I  apply  the  term  titU  to  every  fact  what- 
ever, through  which  the  law  confers  or  extinguishes  a  right,  or 
imposes  or  exonerates  from  a  duty. 

And  what  I  have  said  of  rights  and  duties  in  respect  of  their 
commencement,  will  apply  to  rights  and  duties  in  respect  of  their 
termination.  For  a  right  or  a  duty  may  terminate  by  a  specific 
provision  of  the  law  exclusively  applicable  to  the  specific  instance: 
On  which  supposition,  it  may  terminate  by  the  law  without  the 
intervention  of  a  fact  distinct  from  the  law  which  extinguishes 
it ;  and  it  therefore  may  be  said  to  terminate  by  the  mere  oper- 
ation of  law.  Or  the  right  or  the  duty  may  terminate  through, 
or  in  consequence  of,  a  fact  to  which  the  law  has  imparted  that 
extinctive  efiect.  On  which  supposition,  the  right  or  duty  may 
be  said  to  terminate  through,  or  in  consequence  of,  a  title. 

Functions  I  will  now  briefly  advert  to  the  functions  of  Titles :  or,  in 

other  words,  to  the  reasons  for  which  rights  and  duties  are  com- 
monly conferred  and  imposed  through  titles,  and  for  which  facts 
of  some  kinds  are  selected  to  serve  as  titles,  in  preference  to  facts 
of  other  kinds. 

It  is  I  believe  impossible,  that  every  right  and  duty  should 
be  conferred  and  imposed  by  the  law  immediately.  For,  on  that 
supposition,  all  the  rights  and  duties  of  every  member  of  the 
community,  would  be  conferred  and  imposed  on  every  member 
of  the  community  by  a  system  or  body  of  law  specially  constructed 
for  his  peculiar  guidance :  since  every  right  or  duty  conferred  or 
imposed  by  the  law  immediately,  is  conferred  or  imposed  on  a 
person  determined  by  the  law  specifically. 

It  is  only  in  comparatively  few,  and  comparatively  unim- 
portant cases  that  rights  or  duties  can  be  created  or  extinguished 
by  the  mere  operation  of  the  law.  Generally  speaking,  rights 
must  be  conferred  and  extinguished,  and  duties  imposed  or  with- 
drawn, through  titles. 

Independently,  therefore,  of  every  other  consideration,  titles 
are  necessary  as  marks  or  signs  to  determine  the  commencement 


of  titles. 
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of  rights  or  duties,  and  to  determine  their  end.     In  other  words,   Lbot.  LV 
titles  determine  the  several  rights,  and  the  several  duties,  which         ' 
respectively  reside  in,  or  are  respectively  incumbent  upon,  the 
several  members  of  the  community. 

Titles  are  necessary,  because  the  law,  in  conferring  and  im- 
posing rights  and  duties,  and  in  divesting  them,  necessarily  pro- 
ceeds on  general  principles  or  maxims.  It  confers  and  imposes 
on,  or  divests  from,  persons,  not  as  being  specifically  determined, 
but  as  belonging  to  certain  classes.  And  the  title  determines  the 
person  to  the  class. 

But  though  the  facts  which  serve  as  titles  mark  the  begin- 
nings and  endings  of  rights  and  duties,  it  is  not  (generally 
speaking)  for  that  reason  only  that  the  law  imparts  to  those 
facts  their  creative  and  extinctive  effects. 

Independently  of  a  given  title  serving  as  such  a  mark, 
there  is  generally  another  reason  why  it  is  selected  as  a  title : 
A  reason  founded  on  utility,  partial  or  general,  well  or  ill 
understood.  It  is  deemed  expedient  that  the  given  fact  should 
perform  the  functions  of  a  title,  in  preference  to  other  facts, 
which,  as  mere  marks,  might  perhaps  perform  the  functions 
equally  welL  For  example :  Considering  a  title  as  a  mere 
mark  determining  the  commencement  of  a  right,  it  would  be 
utterly  indifferent  whether  a  man's  lands  and  goods  passed  on 
his  decease  to  his  children  or  to  his  remoter  relations. 

But  for  certain  reasons,  founded  on  obvious  utility,  his 
lands  and  goods  generally  pass  to  his  children  in  preference  to 
his  remoter  relations. 

This  reminds  me  of  Sir  William  Blackstone's  reason  for  the 
exclusion  of  the  half-blood.  He  says  it  is  a  matter  of  indifference, 
because  every  right  is  the  creature  of  law,  which  is  as  much  as 
to  say  that,  because  all  legal  rights  are  created  by  the  law,  it 
matters  not  one  rush  what  rights  the  law  creates. 

I  conceive  that  all  which  can  be  said  about  titles  in  general 
is  pretty  nearly  comprised  in  what  I  have  now  said.  They  are 
necessary  as  marks  or  signs  of  the  beginning  and  ending  of  rights 
or  duties.  Why,  in  this  or  that  case,  this  or  that  fact  is  annexed 
to  a  particular  right  or  duty  in  the  capacity  of  a  title  (which  is 
as  much  as  to  say,  why  the  right  is  given  to  this  or  that  person 
rather  than  to  another  person,  or  a  duty  imposed  upon  one 
person  rather  than  another),  must  depend  on  considerations  of 
utility  belonging  to  the  particular  case,  or  must  be  determined 
in  the  particular  case  by  the  particular  views  of  utility  taken  by 
the  legislator.     I  cannot  see  that  anything  can  be  said  in  general 
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Lect.  LV  on  the  matter,  but  only  that  the  reason  for  selecting  facts  to 
'  serve  as  titles  ought  to  be  founded  on  utility.  There  are,  I 
apprehend,  no  common  reasons  appljring  to  all  titles  alike.  The 
reasons  why  property  is  conferred  by  occupancy  are  not  the 
same  as  the  reasons  why  it  is  conferred  by  alienation,  by  succes- 
sion aih  intestato,  by  heirs  of  certain  classes,  and  so  on«  The 
reasons  of  utility  are  always  peculiar  to  the  given  case. 

I  shall  now  add  one  or  two  remarks  on  the  term  title  as 
used  by  English  lawyers. 
Bentham's  Bentham,  in  the  TraiUs  de  LSgislation,  objects  to  the  word 

on\he ™  ^*'^^>  ^^^^  though  it  denotes  the  facts  to  which  the  law  annexes 
word  title,  rights,  it  does  not  commonly  denote  the  facts  through  which  the 
law  determines  or  puts  an  end  to  rights.  Where  the  fact  which 
terminates  one  right  does  not  give  commencement  to  another, 
the  term  title  does  not  apply  to  it.  Where  the  same  fact  does 
extinguish  an  old  and  give  birth  to  a  new  right,  as  is  the  case, 
for  instance,  with  alienation,  and  all  the  titles  styled  derivative, 
the  term  is  of  course  as  applicable  to  the  fact  determining  the 
one  right  as  to  that  commencing  the  other.  But  where  the  fact 
determining  the  right  establishes  no  new  right,  as  where  the 
right  is  determined  by  the  destruction  of  the  subject,  the  term 
title  is  not  applicable  to  it,  and  it  has  no  generic  name  whatever. 
Another  objection  to  the  word  title  is,  that  it  is  not  appli- 
cable to  facts  considered  as  engendering  or  extinguishing  duties, 
relative  or  absolute.  Where  the  duty  is  relative,  perhaps  a  term 
is  scarcely  necessary,  as  the  relative  duty  arises  necessarily  from 
the  fact  which  engenders  the  corresponding  right.  But  where  the 
duty  is  absolute  there  is  need  of  some  generic  expression  for  facts 
which  engender  or  extinguish  duties.  The  word  title  does  not  serve 
the  purpose :  we  hardly  speak  of  a  title  to  a  burthen  or  duty. 

The  same  objections  apply  to  the  term  modus  cLcguirendi  or 
mode  of  acquisition  which  is  employed  by  the  modem  civilians, 
and  by  all  the  legal  systems,  which  are  mainly  derivatives  of 
the  Boman  law.     We  cannot  talk  of  acquiring  a  duty. 

Bentham,  to  obviate  the  inconvenience  of  this  defective 
nomenclature,  suggests  the  following  terms.  He  proposes  to 
call  every  fact  whatever,  by  which  a  right  or  a  duty  is  engen- 
dered or  extinguished,  a  dispositive  fact.  These  dispositive  facts 
he  divides  into  investitive  and  divestitive,  meaning  by  investitive, 
facts  which  give  commencement  to  rights  and  duties ;  by  divest- 
itive, facts  which  put  an  end  to  rights  or  duties.  Investitive 
facts,  again,  he  divides  into  collative  and  impositive,  collative 
being  such  investitive  facts  as  confer  or  give  beginning  to  or 
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impose  didies.     Divestitive  facts  he  distinguishes  into  destructive   Lkct.  LY 
or  privcUive,  and  exonerative,  meaning  by  the  former,  facts  which         " 
put  an  end  to  rights ;  by  the  latter,  those  which  extinguish  or 
relieve  from  duties. 

I  confess,  however,  that  I  doubt  whether  this  multitude  of  Proposed 
expressions  is  of  much  use,  and  there  are  some  objections  even  ^h  ex- 
to  these  terms.     An  investitive  fact  is  hardly  a  general  expres-  tended 
sion  for  any  fact  which  confers  rights  or  which  imposes  duties.     ®"""^* 
The  word  to  invest,  in  common  usage,  is  confined  to  a  right :  a 
person  is  not  said  to  be  invested  with  a  duty.     The  same  objec- 
tion applies  to  the  word  divestiture :  a  person  can  hardly  be  said 
to  be  divested  of  a  duty.     The  words  destructive  and  privative, 
as  applied  to  rights,  imply  that  all  rights  are  beneficial,  and  that 
there  are  no  rights  which  are  purely  onerous.     Now  the  rights 
of  trustees  of  all  classes  are  as  purely  onerous  as  any  duties 
whatever.     These  words,  however,  clearly  denote  that  the  party 
who  loses  the  right,  is  deprived  of  an  advantage. 

It  appears  to  me  most  conomodious  to  use  the  conomon  term 
title  in  the  large  sense  which  I  have  annexed  to  it,  as  meaning 
any  fact,  by  the  intervention  of  which  the  law  invests  or  divests 
a  right,  or  imposes  or  withdraws  a  duty. 

It  is  remarkable  that  the  Soman  lawyers  have  scarcely  any 
settled  generic  name  for  investitive  or  divestitive  facts.  They 
generally  employ  some  kind  of  circumlocution.  Even  the  phrase 
modus  a^cquirendi  was  not  theirs,  but  devised  by  the  modem 
civilians.  The  Eoman  lawyers  themselves  talk  of  the  acquisition 
of  rights ;  the  way  in  which  rights  are  taken  away,  or  in  which 
parties  are  exonerated  from  obligations;  the  solution  or  the 
redemption  of  obligations,  and  they  have  a  vast  variety  of  other 
terms  to  express  these  various  ideas,  but  no  systematic  language 
by  which  they  attempt  to  divide  titles  into  classes.  The  incon- 
venience would,  I  think,  be  substantially  removed,  by  using  title 
in  the  wide  sense  which  I  have  proposed  to  annex  to  it. 

Sir  William  Blackstone  himself  often  seems  to  use  title  to 
designate  a  fact  which  ends  a  right  as  well  as  one  which  begins  it, 
so  that  the  large  import  which  I  think  it  conomodious  to  give  to 
the  term  would  not  to  a  great  extent  shock  established  usage. 

As  I  remarked  in  my  tables,  the  word  titulus  in  Eoman 
law,  is  not  at  all  equivalent  to  title  in  the  English.  It  is  not 
a  mode  of  acquisition,  but  a  part  only  of  a  complex  mode  of 
acquisition ;  and  even  in  that  narrower  sense  it  is  only  applied 
in  a  few  cases,  namely  certain  cases  in  which  rights  are  acquired 
by  tradition  and  by  prsescription. 
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Lbct.  LV  a  tide  may  often  be  separated  into  two  distinct  facts  or 

^  sets  of  facts — an  antecedent  and  a  consequent ;  and  then  tUvlus 

is  the  name  given  to  the  antecedent  part,  trvadus  acquirendi  to 
the  residue  or  consequent  part  of  the  mode  of  acquisition.  The 
word  titre  in  the  French  law  is  always  understood  in  the  same 
sense.     It  never  means,  as  with  us,  mode  of  acquisition,. 


Notes. 

Meanings  of  the  word  Privilege  in  English  Law, 

Privilege  never  denotes,  as  it  did  in  the  Roman  Law,  a  law :  It 
sometimes  seems  to  denote  a  right  enjoyed  by  a  peculiar  class :  In 
this  sense  it  belongs  to  the  Law  of  Persons :  Sometimes  it  seems  to 
denote  rights  enjoyed  by  the  subject  against  the  Sovereign.  Origin 
of  this  meaning. 

[See  ante,  *  Liberty;*  'Limitation  of  sovereign  power.*  Mono- 
polies.*    ^nte,  *  Jus  in  re  et  ad  rem.*] 


Remarks  on  Terms, 
Objection  to  the  term  '  7t//e,'  as  used  by  the  English  Lawyers, 

Though  it  denotes  the  facts  to  which  the  law  annexes  rights,  it 
does  not  denote  completely  the  facts  through  which  it  determines 
rights. 

Where  the  fact  which  determines  a  right  does  not  at  the  same 
time  give  commencement  to  another,  the  term  '  title '  does  not  apply 
to  it.  Further,  it  is  not  applicable  to  facts  as  engendering  or  extin- 
guishing duties,  be  they  relative  or  be  they  absolute. 

[For  another  use  of  the  word  *  title,'  by  Fnglish  Lawyers,  see 
Table  IL  post,] 

The  same  objections  apply  to  *  mode  of  acquisition.'  We  cannot 
talk  of  acquiring  a  duty.  Nor  will  acquisition  apply  to  the  termina- 
tion of  a  right  or  duty.  [Bentham's  suggestions,  Traitds,  vol.  i 
p.  280.t] 

*  Bentham,  Princ  pp.  229-292.  gique  s'arrSte  an  premier  pas.      Point 

f  '  Bentham's    suggestions '    are    in  a'esp^ces  de  titres/  etc.     The  terms  sug- 

favour  of  '  une  s^rie  de  mots  qui  se  cor-  gested  by  Bentham  are  arranged  in  the 

respondent ;   ou  un  nom  pour  le  genre  following  tabular  form,  in  the  mai^  of 

et  des  termes  sp^cifiques  subordonnes.  the  book. 

Prenez  le  mot  titre,  la  ramification  lo- 

Dispositive. 


Investitive  Divestitive 

I  I 

CoUative.     Impositive.  Destitutive.        Exonerative. 

Privative. 
Mr.  Austin's  objection  to  these  terms  will  be  found  further  on. — S,A, 
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I  shall  use  i\JIXe  in  the  large  sense  which  I  have  already  annexed    Lbot.  LY 
to  the  term :  %,e,  as  denoting  any  fact  through  which  the  law  invests 
or  divests  a  right,  or  imposes  or  withdraws  a  duty. 


TiiiUus,  by  Blackstone,  denotes  divestitive  as  well  as  investitive 
events. 

1.  TitiUus. 

2.  Duration  of  right  (including  certainty  or  continuity  of  ter- 
mination). 

3.  Commencement,  whether  of  right  or  enjoyment  (and  then 
determination  of  preceding  rights). 

4.  Severally  and  commonly. 

5.  Extent  of  right  in  respect  of  power  of  using,  deriving  services 
from,  or  dealing  with  the  subject. 

Quaere.  Whether  power  of  aliening  (which  as  against  successors 
is  a  sort  of  annihilation)  belong  to  this,  or  to  duration  ? 

Things,  or  subjects  of  rights  also  considered  under  this  last  head. 
— Marginal  Note  in  Blackstone,  vol.  ii.  chap.  23,  p.  381. 


Terminology, 


I  shall  use  indifferently,  '  mode  of  acquisition,  title,  cause,  investi- 
tive event,'  etc. :  unless  I  attach  specially  a  more  special  meaning.^ 

Various  circumlocutions,  after  the  manner  of  the  Roman  Lawyers, 
may  also  be  used.     They  Jiave  no  settled  generic  terms. 

*  Jurium  amissionis  causae.'     *Solutio,  extinctio,  etc.  etc.'®* 

No  settled  name,  in  the  Roman  law,  for  facts  determining  rights 
and  duties. 

By  Roman  Lawyers,  and  in  the  language  of  the  derivative  systems, 
titulus  never  means  a  title  in  the  sense  of  mode  of  acquisition. 

The  names  of  Tittdi  ought  to  be  the  names  of  the  incidents  which 
give  rise  to  rights  and  obligations,  and  not  of  the  rights  and  obliga- 
tions themselves,  or  of  their  subjects. 

*  Titulus '  is  applicable  to  the  incidents  which  give  rise  to  Jura  ad 
Rem,  as  well  as  to  those  which  beget  Jura  in  Re ;  But  is  not  appli- 
cable to  incidents  as  begetting  obligations,  whether  they  be  absolute 
or  relative,  or  whether  they  correspond  with  Jus  in  Re  or  Jvs  ad 
Rem,  Nor  is  it  applicable  to  incidents  which  put  an  end  to,  or  to 
incidents  as  putting  an  end  to,  either  rights  or  obligations.  '  Modes 
in  which  obligations  are  extinguished  or  removed,  seems  to  be  the  only 
expression  in  the  Roman  law  for  this  purpose  ;  and  that  only  applies 
to  obligations,  stricto  sensu.^ 

Similar  remark  made  before,  about  capacities  and  faculties. 
Objections  to  the  term  Title  in  the  sense  of  the  English  Lawyers : — 
1.  That  though  it  denotes  the  incident  which  gives  beginning  to 

»  Mackeldey,  toI.  il  p.  40.  «  Hugo,  Qeseh,  pp.  249,  676. 

^  Ibid.  p.  263.     Blondeaa,  vi. 
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Lect.  LV  a  right,  it  does  not  denote  the  incident  which  puts  an  end  to  it,  or 
only  by  implication ;  (connotes  but  not  c^^otes :) 

2.  That  it  only  connotes  the  incident  as  giving  origin  to  the 
corresponding  obligation,  and  as  putting  an  end  to  it. 

There  is  the  same  objection  to  '  Acquisition/  or  Modus  acguirendi. 
In  the  sense  in  which  the  term  '  TitidiLs '  is  used  by  the  Roman 
Lawyers,  it  denotes,  not  a  mode  of  acquisition,  but  a  condition 
necessary  to  the  efficacy  of  a  mode  of  acquisition :  viz.  tradition  (or 
rather  the  incident  ot  which  tradition  is  the  evidence).  '  Causa  re- 
motior:  Consideratiork'     (See  Table  11.  joos/.) 

Another  objection  to  '  title '  (and  perhaps  to  '  mode  of  acquisition ') 
is, — that  it  is  partial,  even  with  regard  to  the  incidents  which  give 
beginning  to  rights.  It  is  not  applicable  to  the  incidents  which  give 
beginning  to  Jura  ad  Bern,     (Sed  Quaere.) 

The  Roman  Lawyers  seem  to  extend  *  acquisition '  to  rights  ez 
contractu  and  quasi  ex  contractu,  and  even  to  rights  ex  delicto. 

Objection  to  '  investitive  and  divestitive  incidents  ; '  that  in  common 
language  '  vest,'  '  invest,'  etc.  only  apply  to  vested  rights. 

'  Modes  (or  Incidents)  in  which  Eights  and  Obligations  begin  and  end,' 
avoid  all  these  inconveniences;  extending  even  to  the  obligations 
which  begin  in  crimes. 

Mode,  like  title  or  incident,  denotea,  properly,  the  fact  stripped  of 
its  evidentiary  and  other  conditional  matter. 


LECTURE  LVL 

THE  SUBJECT  OF  TITLES  CONTINUED. 

Lect.  LVI  CONTINUING  the  disquisition  concerning  titles  in  general,  which 

'         I  began  in  my  last  Lecture,  I  would  remark  that,  titles  (or  the 

facts  through  which  the  law  confers    and  divests  rights,  or, 

through  which  the   law  imposes    and  withdraws    duties)    are 

divisible  into  simple  and  complex. 

Titles  dis.  A  title  may  consist  of  a   fact  which  is  deemed  one  and 

into^^i^^     indtinsiWg,  and  is  said  to  be  simple.     Or  a  title  may  consist  of 

pie  and       a  fact  which  is  not  deemed  one  and  indivisible,  but  is  esteemed 

Bot^^y   ^  number  of  single  and  indivisible  facts  compacted  into  a  col- 

always        lective  whole,  and  may  then  be  called  complex.^® 

And  here  it  is  obvious  to  remark,  that  every  title  is  really 
complex.  In  the  case,  for  example,  of  acquisition  by  occu- 
pancy (which  perhaps  is  the  least  complex  of  all  titles),  the 
title,  though  deemed  simple,  consists,  at  the  least,  of  three 
distinguishable  facts:  namely,  the  negative  fact  that  the 
subject  occupied  has  no  previous  owner;  the  positive  tact  of 

«  Bentham,  TraiUs,  voL  i.  p.  278. 
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the  occupation,  or  of  the  apprehension  or  taking  possession  of  liEcr.  LVI 
the  subject ;  and  the  positive  fact  of  the  intention,  on  the  part 
of  the  occupant,  of  appropriating  the  subject  to  himself : — animvs 
rem  sibi  habevdi. 

Nay,  each  of  the  simpler  facts  into  which  a  title  deemed 
simple  is  immediately  resolvable,  may  itself  be  resolved  into 
facts  which  are  still  more  simple  or  elementary.  The  negative 
fact,  for  example,  that  the  thing  acquired  by  occupancy  is  res 
nvXliuSy  is  the  absence  or  negation  of  that  multitude  of  facts 
which  are  imported  by  the  positive  fact  of  a  thing  being  owned 
already.  And  the  fact  of  the  apprehension  or  taking  possession, 
or  the  animus  or  intention,  on  the  part  of  the  occupant,  rem  sibi 
habendi,  is  also  resolvable  into  a  number  of  facts  which  it  would 
take  a  long  treatise  to  distinguish  and  describe. 

Consequently,  a  so-called  simple  title  is  a  title  consisting  of 
parts,  which,  for  the  purpose  contemplated  by  the  speaker,  it  is 
not  necessary  to  distinguish :  whilst  a  so-called  complex  title  is 
a  title  consisting  of  parts,  which,  for  the  same  purpose,  it  is 
necessary  to  consider  separately.  The  terms  simple  and  complex, 
as  applied  to  titles,  are  merely  relative  expressions.  For  one 
and  the  same  title  as  viewed  from  different  aspects,  or  one  and 
the  same  title  as  considered  for  different  purposes,  may  be  simple 
and  complex. 

If  the  distinction  of  titles  into  simple  and  complex  have 
any  other  meaning  than  the  one  which  I  have  now  mentioned, 
that  other  meaning  is  founded  on  a  difference  of  degrees. — 
Though  all  titles  are  complex,  some  are  rnore  complex  than 
others.  And  such  as  are  more,  and  such  as  are  less  complex, 
may  be  divided  loosely  into  complex  and  simple,  and  dis- 
tinguished by  these  epithets. 

According   to   Bentham,  in  his  '  Vue  gSn^ale  d!un   Corps  Com- 
de  Droit'  the  distinguishable  facts  which  constitute  a  complex  ^ments 
title,  are  divisible,  in  some  cases,  into  'principal '  and  '  axxessory'  of  a  com- 
Looking  at  the  rationale  of  the  distinction  which  he  seems  to  Principal 
have  in   view  (and  which  is   a  distinction  of  great  practical  andacces- 

sory. 

moment),  I  should  think  that  essential  or  intrinsic,  and  accidental 
or  adventitious,  would  be  more  significant  than  principal  and 
accessory. 

The  rationale  of  the  distinction  appears  to  be  this : 

As  I  remarked  in  my  last  Lecture,  titles  serve  as  signs  or 

marks,  to  denote  that  such  or  such  rights  have  vested  in  such  or 

such  persons ;  that  such  or  such  duties  are  incumbent  on  such 

or  such  persons ;  that  such  or  such  rights  have  ceased  or  been 


888  Law:  Purposes  and  Subjects. 

Lbct.  LVI  divested,  or  that  such  or  such  duties  have  been  withdrawn  or 
^  removed.     In  other  words,  it  is  through  the  medium  of  titU^ 

(except  in  the  comparatively  few,  and  comparatively  unimportant, 
cases,  wherein  rights  and  duties  are  conferred  and  imposed  by 
the  law  immediaU,  or  are  divested  and  withdrawn  by  the  law 
immediate),  that  the  respective  rights  and  duties  of  the  several 
members  of  the  community  are  distributed  or  assigned.  Setting 
aside  those  comparatively  few,  and  comparatively  unimportant 
cases,  persons  are  invested  and  burthened  with  rights  and  duties, 
or  are  divested  and  discharged  of  rights  and  duties,  not  as  being 
determined  by  their  specific  or  peculiar  characters,  but  as  belong- 
ing to  classes  of  persons.  And  it  is  through  the  medium  of  the 
various  titles,  that  they  are  determined  respectively  to  those 
various  classes. 

But,  as  I  also  remarked  in  my  last  Lecture,  it  is  seldom 
that  a  right  or  duty  is  annexed  to  a  title,  or  that  a  right  or 
duty  is  divested  or  withdrawn  by  a  title,  merely  because  the 
title  serves  as  such  a  mark.  For,  if  the  title  merely  served  as 
a  mark  to  fix  the  commencement  or  determination  of  the  right 
or  duty,  almost  any  fact  might  serve  the  turn  as  well  as  the 
fact  which  is  the  title.  There  are  generally  certain  reasons, 
derived  from  the  nature  of  the  fact  which  serves  as  a  title,  why 
such  or  such  a  right  should  be  annexed  to  that  fact  rather  than 
another,  why  such  or  such  a  duty  should  be  annexed  to  that 
fact  rather  than  another,  or  why  that  fact  rather  than  another 
shoidd  divest  such  or  such  a  right  or  duty. 

In  short,  a  title  serves  to  mark,  that  this  or  that  person  has 
been  invested  or  burthened  with  this  or  that  right  or  this  or 
that  duty :  or  a  title  serves  to  mark,  that  this  or  that  person 
has  been  divested  of,  or  exonerated  from,  this  or  that  right  or 
this  or  that  duty.  But,  independently  of  its  use  in  serving  as 
such  a  mark,  there  are  generally  or  always  reasons,  derived  from 
the  nature  of  the  fact  which  is  the  title,  why  the  given  person 
should  be  so  invested  or  burthened  (or  should  be  so  divested  or 
exonerated),  through,  or  in  consequence  of,  that  very  fact 

Now  it  may  happen,  that,  looking  at  the  reasons  or  purposes 
for  which  a  given  right  is  annexed  to  a  given  title,  all  the  facts 
of  which  the  title  is  constituted  are  of  its  very  essence.  In 
other  words,  the  right  could  not  arise  (consistently  with 
those  reasons  or  purposes)  through  or  in  consequence  of  the 
title,  if  any  of  the  simpler  facts  into  which  the  title  is  resolvable 
were  not  an  ingredient  or  an  integrant  part  of  it. 

But  it  may  also  happen,  that,  looking  at  the  reasons  or 
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purposes  for  which  a  given  right  is  annexed  to  a  given  title,  Lkct.  LVI 
one  or  more  of  the  facts  of  which  the  title  is  constituted  are 
not  of  its  very  essence.  In  other  words,  the  right  might  arise 
(consistently  with  those  reasons  or  purposes)  through  or  in 
consequence  of  the  title,  though  one  or  more  of  the  facts  of 
which  the  title  is  compounded  were  w>t  constituent  parts  of  it. 

For  example :  Looking  at  the  reasons  for  which  a  con- 
vention is  made  legally  obligatory,  or  for  which  legal  rights  and 
duties  are  conferred  and  imposed  on  the  parties  to  the  agree- 
ment, a  promise  by  the  one  party,  and  an  acceptance  of  the 
promise  by  the  other  party,  are  of  the  essence  of  the  title. 

But  in  certain  cases,  a  convention  is  not  legally  binding, 
unless  the  promise  be  reduced  to  writing,  and  the  writing  be 
signed  by  the  promissor :  or  imless  the  promise  be  couched  in  a 
writing  of  a  given  form :  or  (generally)  unless  the  contracting 
parties  observe  some  solemnity  which  has  no  necessary  con- 
nexion with  the  promise  and  acceptance. 

Now,  though  the  given  solemnity,  let  it  be  what  it  may,  is, 
in  all  such  cases,  a  constituent  part  of  the  title,  it  is  not  of  the 
essence  of  the  title.  For,  looking  at  the  general  reasons  for 
which  conventions  generally  are  made  obligatory,  or  at  the 
particular  reasons  for  which  rights  and  duties  are  annexed 
to  conventions  of  a  particular  class,  the  right  and  duty  might 
arise  (consistently  with  those  reasons),  although  the  solemnity 
were  no  portion  of  the  title.  The  solemnity  may  be  convenient 
evidence  of  that  which  is  essential  to  the  title,  but,  though  it  is 
a  part  of  the  title,  it  is  not  necessarily  such. 

Now  where  the  right  might  arise  (consistently  with  the 
reasons  for  which  it  is  annexed  to  the  title),  though  some  of 
the  facts  constituting  the  title  were  not  component  parts  of  it, 
the  several  facts  into  which  the  title  is  resolvable  may  be 
divided  into  essential  and  accidental,  intrinsic  and  adventitums, 
or  (in  the  language  of  Bentham)  principal  and  accessory.  The 
facts  which  are  essential  or  principal  are  parts  of  the  title, 
because  they  are  absolutely  necessary  to  the  accomplishment  of 
the  purposes  for  which  the  right  is  annexed  to  the  title  by  the 
lawgiver.  But  the  facts  which  are  accidental  or  accessory,  are 
constituent  parts  of  the  title,  not  because  they  are  necessary  to 
the  accomplishment  of  those  purposes,  but  for  some  reason 
foreign  to  those  purposes,  or  merely  to  render  their  accomplish- 
ment more  sure  or  commodious. 

The  distinction  between  essential  or  principal,  and  accidental 
or  accessory  facts,  may  hold  in  the  case  of  a  title  which  merely 
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Lect.  LVI  imposes  a  duty,  or  which  divests  or  withdraws  a  right  or  duty, 
^     *     '    as  well  as  in  the  case  of  a  title  which  invests  with  a  right     But, 
for  the  sake  of  simplifying  my  language  as  much  as  I  can,  I 
confine  myself  to  titles  considered  as  investing  with  rights. 

Where  some  of  the  elements  of  a  title  are  accidental  or  acces- 
sory, they  (generally  speaking)  are  merely  subservient  to  the 
essential  or  principal  parts  of  it.  For  example :  They  serve  as 
evidence,  preappointed  by  the  law,  that  that  which  is  substantially 
the  title  has  happened.  This  is  the  case,  wherever  tradition  or 
delivery  of  the  subject,  or  a  writing  with  or  without  seal,  or  an 
entry  or  minute  of  the  fact  in  a  register,  or  any  other  solemnity 
of  the  like  nature,  is  a  constituent  part  of  a  valid  alienation  of 
a  thing  of  a  given  class. 

The  essentials  of  the  alienation,  as  between  the  alienor  and 
alienee,  are  a  free  will  and  intention  on  the  part  of  the  former 
to  divest  himself  of  the  right,  and  to  invest  the  other  with  it ; 
an  acceptance  of  the  proffered  right  by  the  alienee ;  and  some 
fact,  or  another,  evincing  or  signifying  such  intention  and 
acceptance.  The  tradition,  the  writing,  the  entry  in  the  register, 
or  the  other  solemnity,  is  merely  evidence,  required  or  preap- 
pointed by  the  law,  of  that  which  is  essentially  the  title. 

Some  evidence  of  the  intention  and  acceptance  is  indeed 
absolutely  necessary.  But  evidence  other  than  the  solemnity 
which  is  a  constituent  part  of  the  title  (as,  for  example,  a  verbal 
declaration),  might  also  serve  as  evidence  of  the  intention  and 
acceptance.  The  case  of  a  writing,  or  other  solemnity,  which 
is  merely  preappointed  evidence  of  the  facts  that  are  essentially 
the  title,  but  which  nevertheless  is  a  constituent  part  of  the 
title,  shows  clearly  the  nature  of  the  distinction  between  the 
essential  or  principal,  and  the  accidental  or  accessory  parts  of 
a  title. 

The  evidentiary  fact  is  made  a  part  of  the  title,  or  is 
rendered  necessary  to  the  validity  of  the  title,  in  order  that 
that  evidence  of  the  substance  of  the  title,  which  the  lawgiver 
exacts,  may  be  provided  by  the  party  or  parties  with  whom  the 
title  originates. 

The  invalidity  or  nullity  of  the  title,  in  case  the  evidentiary 
fact  be  not  a  constituent  part  of  it,  is  the  sanction  of  the  rule  of 
law  by  which  the  evidence  is  required.  But  it  is  clear  that 
the  rule  of  law  might  be  sanctioned  otherwise :  and  that,  if  it 
were  sanctioned  otherwise,  the  pre-appointed  evidence,  though 
still  requisite,  would  be  no  part  of  the  title. 

For  example :  The  absence  of  the  given  solenmity,  instead 
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of  nullifyiDg  the  title  (or  being  made  a  presumption,  jwm  et  de  I'Bct.  LVI 
jure,  that  the  title  had  not  accrued),  might  be  made  a  presump-  ' 
tion  primd  fade :  that  is  to  say,  a  presumption  which  the  party 
insisting  on  the  title  might  be  at  liberty  to  rebut,  by  explaining 
the  reason  why  the  prescribed  solenmity  had  not  been  observed, 
and  by  producing  evidence,  other  than  the  pre-appointed  solemnity, 
that  the  title  Juxd  accrued. 

Or  the  absence  of  the  given  solemnity  might  be  visited  on 
the  party  bound  to  observe  it,  not  by  nullifying  his  title,  but  by 
punishing  him  with  a  pecuniary  fine. 

And,  on  either  of  these  suppositions,  the  prescribed  solemnity, 
though  still  prescribed  or  exacted,  would  not  be  indispensable 
evidence  of  the  siibstance  of  the  title,  or  (what  is  the  same 
thing)  would  not  be  a  constittient  part  of  the  whole  title.  For 
it  is  manifest,  that,  wherever  an  evidentiary  fact  is  indispensable 
evidence  of  a  given  title,  that  evidentiary  fact  is  a  component 
part  of  the  title,  although  it  is  not  an  essential  part,  but  is 
merely  an  accidental  or  adventitious  one. 

I  have  said  above,  that  where  some  of  the  elements  of  a 
title  are  non-essential,  they  (generally  speaking)  are  merely 
subservient  to  the  essential  parts  of  it  In  other  words,  though 
they  are  not  absolutely  necessary  to  the  accomplishment  of  the 
purposes  for  which  the  law  annexes  the  right  to  the  title,  they 
tend  to  render  the  accomplishment  of  those  purposes  more 
certain  or  commodious.  This,  for  example,  is  the  case,  where  a 
solemnity  which  is  merely  evidentiary  of  the  title,  is  made  in 
efPect  a  part  of  the  title,  inasmuch  as  the  title  is  not  complete 
or  valid,  in  case  the  solemnity  be  not  observed  by  the  parties. 

But  it  not  unfrequently  happens,  that  the  accidental  parts 
of  a  title  are  in  no  respect  subservient  to  its  essential  or  principal 
parts.  In  other  words,  they  are  completely  foreign  to  the  reasons 
or  purposes  for  which  the  right  in  question  is  annexed  by  the 
law  to  the  title. 

This,  for  example,  is  the  case,  wherever  a  deed  or  other 
writing  is  indispensable  evidence  of  the  title,  and  where  more- 
over the  writing  is  not  admissible  evidence,  in  case  a  stamp  was 
not  affixed  to  it  when  the  alleged  title  arose.  In  this  instance, 
the  stamp  is  made  a  part  of  the  title,  not  because  it  has  any 
connection  with  the  essentials  or  substance  of  the  title,  but  to 
secure  the  due  payment  of  a  given  tax. 

And  here,  again,  the  distinction  between  the  essentials  and 
the  accidentals  of  the  title  is  glaring  and  manifest. 

The  nullity  or  invalidity  of  the  title,  in  case  the  stamp  be 
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Lbot.  LVI  not  affixed  when  the  alleged  title  arises,  is  the  sanction  of  the 
*  law  which  imposes  the  tax.  But  it  is  clear  that  the  law 
imposing  the  tax  might  be  sanctioned  otherwise:  As,  for 
example,  by  a  fine  on  the  party,  whose  duty  it  was,  when  the 
alleged  title  arose,  to  pay  the  tax,  and  to  procure  the  fixation 
of  the  stamp  to  the  evidentiary  instrument 

In  practice,  the  law  imposing  the  tax  is  often  sanctioned 
in  the  manner  which  I  am  now  suggesting. — ^Although  the 
duty  ought  to  have  been  paid,  and  the  stamp  affixed  to  the 
evidentiary  instrument,  when,  or  immediately  after,  the  alleged 
title  arose,  still  the  instrument  is  admissible  evidence  of  the 
title,  if  a  tax  and  penalty  be  paid,  and  a  stamp  be  affixed  to 
the  instrument,  subsequently  to  the  time  prescribed  for  those 
purposes.  And,  in  this  case,  the  payment  of  the  tax,  though 
still  requisite,  is  no  part  of  the  title. 

Before  I  quit  the  topic  now  under  consideration,  I  would 
remark  that,  in  many  cases,  it  is  not  easy  to  distinguish  the 
essential  or  principal,  from  the  accidental  or  accessory  elements 
of  a  title. 

This,  for  example,  is  the  case,  where  an  accidental  element 
is  made  a  part  of  the  title,  because  it  is  deemed  commodious 
evidence  of  the  substance  or  essence  of  the  title.  Here,  the 
evidentiary  fact  is  an  accidental  "^BXt  of  the  title,  not  absolutely, 
but  only  in  a  qualified  manner.  For  some  evidence  of  the  title 
is  indispensable  or  necessary,  inasmuch  as  the  title  could  not  be 
sustained  (in  case  it  shoidd  be  impugned),  if  507^  evidence  of 
it  be  not  forthcoming  or  producible. 

The  pre-appointed  evidence  is  therefore  an  accidental  or 
accessory  part  of  the  title,  not  because  evidence  is  not  essen- 
tial to  the  validity  of  the  title,  but  because  evidence  of  the  class 
or  description  which  the  law  preappoints  or  prescribes,  is  not  the 
only  evidence  by  which  the  title  might  be  sustained.  The  law 
might  leave  the  parties  to  provide  what  evidence  they  pleased 
of  the  title;  and  might  empower  the  tribunals  to  admit  the 
evidence  provided  by  the  parties,  if  they  deemed  it  satisfactory. 
By  determining  therefore  that  evidence  of  a  sort  shall  be  indis- 
pensable, the  law  adjects  to  the  title  an  element  which  is  properly 
accidental  or  accessory. 

And  the  same  may  be  said  of  every  case,  in  which  a  fact  of 
a  given  genvs  is  inseparable  from  the  title,  but  in  which  the  law 
determines  the  species  or  sort. 

For  example:  Assuming  that  acceptance  by  the  heir  is  a 
necessary  part  of  his  title  to  the  heritage,  but  that  the  law 
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prescribes,  under  pain  of  nullity,  the  form  or  manner  of  the  Lkct.  LVI 
acceptance,   it  is   clear  that  the    prescribed  acceptance  is  an         ' 
accidental  part  of  the  title,  in  so  far  only  as  the  law  determines 
the  man'mr  of  the  acceptance,  instead  of  leaving  him  to  accept 
it  in  any  manner  whatever. 

I  assume,  merely  for  the  sake  of  example,  that  the  assent 
or  acceptance  of  the  heir  is  a  necessary  ingredient  in  every  title 
to  a  heritage.  In  truth,  it  is  not  For,  in  the  earlier  Soman 
Law,  there  were  certain  heirs,  styled  heredes  necessarii,  upon 
whom  the  heirship,  with  the  acquittal  of  the  deceased's  obliga- 
tions, was  imposed  as  a  duty.  Though,  afterwards,  they  were 
enabled,  by  taking  certain  steps,  to  repudiate  the  heirship :  or,  at 
least,  were  only  bound  to  acquit  the  obligations  of  the  deceased, 
in  so  far  as  the  faculties  or  means  devolving  from  him  would 
suffice  for  that  purpose. 

It  is  doubtful  how  far  acceptance  is  necessary  in  our  own 
law :  it  clearly  is  so  in  case  of  the  executor  or  administrator. 
If  he  do  not  take  out  probate  or  letters  of  administration,  the 
estate  and  effects  of  the  deceased  do  not  devolve  on  him.  But 
is  acceptance  necessary  in  case  of  the  heir  ?  I  think  yes :  for 
without  seisin  (a  voluntary  act)  he  is  not  completely  heir :  seisina 
facU  stipitem,^  If  the  successor  does  not  seise,  and  dies,  the 
estate  passes  not  to  his  heir  but  to  the  heir  of  the  immediate 
ancestor.  Moreover,  seisin  'was  originally  the  feudal  investiture, 
the  acceptance  of  the  heritage  from  the  lord.  Before  fees  became 
hereditary,  it  was  necessary  to  take, a  re-grant  from  the  lord  of 
the  fee:  for  this  re -grant  seisin  was  afterwards  substituted. 
Now  this  must  necessarily  have  been  a  merely  voluntary  act. 

At  all  events,  he  is  not  answerable  beyond  assets. 

I  have  insisted  on  the  distinction  between  the  essential  and 
the  acddental  parts  of  a  title,  because  they  are  often  confounded. 
This  is  particularly  the  case,  as  I  shall  shew  hereafter,  where 
the  accidental  parts  are  merely  evidence,  predetermined  by  the 
law,  of  that  which  is  substantially  the  title  itself. 

I  said,  in  my  last  Lecture,  that  wherever  a  right  or  duty  is 
conferred  or  imposed  by  a  law  through  an  intervening  or  mediate 
fact,  or  wherever  a  right  or  duty  is  divested  or  withdrawn  by  a 
law  through  an  intervening  or  mediate  fact,  the  right  or  duty 
may  be  sard  to  be  conferred  or  imposed,  or  may  be  said  to  be 

^  This  rule  is  no  longer  applicable  to  person  last  entitled.     (3  &  4  WilL  IV. 

tenements  in  England,  the  law  of  intest-  c.  106,  and  22  &  23  Vict,  c  36,  ss.  19, 

ate  succession  being  now,  in  all  heredi-  20. )    In  Scotch  law,  acceptance  by  the 

laments,  regulated  by  descent  from  the  heir  is  voluntary.    Lord  Ady.  v,  Steyen- 

last  purchaser,  or  (in  certain  cases)  the  son.    H.  of  Lonis,  Feb.  25,  1869. — R.O. 

VOL.  n.  2  C 
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Lect.  LVI  divested  or  withdrawn,  through,  or  ia  consequence  of,  a  title : 
'     '    meaning  by  a  title,  such  intervening  or  mediate  fact 

I  also  said,  that  wherever  a  right  or  duty  is  conferred  or 
imposed  by  a  law  vnthoiU  the  intervention  of  a  fact  distinct  frmn 
the  law  itself  or  wherever  a  right  or  duty  is  divested  or  with- 
drawn by  a  law  without  the  intervention  of  a  fact  distinct  from 
the  law  itself,  the  right  or  duty  may  be  said  to  be  conferred  or 
imposed,  or  to  be  divested  or  withdrawn,  by  the  law,  immediately 
or  directly :  or  the  right  or  duty  may  be  said  to  be  conferred  or 
imposed,  or  divested  or  withdrawn,  ipso  jure ;  by  the  act  or 
operation  of  the  law ;  or  by  the  mere  act  or  operation  of  the  law. 
And  this,  I  apprehend,  is  the  correct,  as  it  is  the  obvious, 
meaning  of  all  such  expressions  as  the  following:  namely, 
'  rights  and  duties  ex  lege  ;'  '  rights  and  duties  ex  lege  immediaU  ;* 
'rights  and  duties  which  are  divested  and  extinguished  lege 
immediate ; '  '  rights  and  duties  which  arise,  or  are  divested  or 
extinguished  ipso  jure;'  or  'which  are  created,  or  divested  or 
extinguished,  by  act  or  operation  of  law.' 
Improper  But  in  the  language  of  our  own  law,  and  of  other  particular 

twnsoJ the  systems  of  positive  law,  these  and  the  like  expressions  are  not 
expres-        used  with  the  meaning,  or  not  used  exclusively  with  the  mean- 
legTimme-  ^"&  which  is  obviously  the  proper  one.     In  the  language  of 
diau,  kc.     our  own,  and  of  other  particular  systems,  they  are  always  or 
commonly  applied  improperly :  in  cases,  that  is  to  say,  in  which 
the  right  or  duty  is  not  created  or  divested  by  a  law  without  the 
intervention  of  a  fact  distinct  from  the  law  itself ;  but  is  really 
created  or  divested  by  a  law  through  a  mediated  or  intervening 
fact :  that  is  to  say,  through  a  title. 

These  improper  applications  of  the  expressions  which  I  have 

just  enumerated,  and  of  various  other  expressions  of  the  same 

purport,  may  be  reduced,  I  think,  to  two. 

1st.  Their  First,  in  some  cases  of  title,  the  title,  or  one  or  more  of  the 

use  to         several  facts  constituting  the  title,  is  some  cu:t  done  by  the  person 

whether  or  who  is  invested  with  the  right,  who  is  divested  of  the  right,  on 

"f  th  °  *^*   whom  the  duty  is  imposed,  or  who  is  exonerated  from  the  duty. 

party  en-     But  in  other  cases  of  title,  neither  the  title,  nor  any  of  the  several 

^*^t^f\h    ^^^^  constituting  the  title,  is  an  act  done  by  that  person.     The 

title.  will  of  the  person  (with  reference  to  all  the  facts  which  constitute 

the  title)  is  perfectly  quiescent :  or  if  his  will  be  active,  it  is 

merely  active  in  the  way  of  forbearance  from  some  given  act. 

Now  where  the  title  is  in  this  latter  predicament,  the  right  or 

duty  is  said  to  arise,  or  to  be  divested  or  withdrawn,  '  lege  im- 

mediate  ;'  *  ipso  jure  ;'  by  act  or  operation  of  law  ;'  by  mere  act 
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or  operation  of  law  ;*  and  so  on :  These  and  the  like  expressions  L^ot.  LVI 
really  denoting  (no^  that  the  right  or  duty  is  invested  or  divested         ' 
without  the  intervention  of  any  title,  but)  that  the  title,  by 
which  the  right  or  duty  is  invested  or  divested,  is  not  any  act 
of  the  invested  or  divested  person,  and  does  not  comprise  any 
act  of  that  same  person. 

For  example :  according  to  the  Roman  law,  heirs  of  certain 
classes,  whether  they  be  heirs  ex  testamento,  or  heirs  ab  irUestato, 
are  not  heirs  completely,  unless  they  accq>t  the  heritage.  And, 
accordingly,  such  heirs  are  styled  voluntary,  or  are  said  to  acquire 
by  their  own  act  But  on  heirs  of  other  classes,  the  inheritance 
devolves,  whether  they  wish  it  or  not,  on  the  decease  of  the 
testator  or  intestate,  without  an  act  of  their  own.  And,  accord- 
ingly, such  heirs  are  styled  necessary  (or  heirs  necessitated  or 
obliged  to  take),  and  are  said  to  take  the  heritage  ipso  jure,  or, 
as  we  should  say,  by  mere  operation  of  law. 

Again  Blackstone  says,^  that  purchase  or  perquisitio  is 
distinguished  from  acquisition  by  right  of  blood,  and  is  made  to 
include  all  modes  of  acquisition  except  inheritance ;  because  in 
this  last  case  the  title  is  vested  in  the  party,  not  by  his  own  act 
or  agreement,  but  by  simple  operation  of  law.  This  is  clearly 
a  mistake :  it  vests  in  him  by  descent,  but  not  by  simple  opera- 
tion of  law ;  for  if  he  did  no  act  amounting  to  seisin  it  would 
not  vest  in  him,  analogously  to  those  heirs  by  the  Roman  law, 
who  were  said  not  to  take,  ipso  jure,  but  by  their  own  act. 

Again :  Where,  according  to  our  own  law,  a  man  grants  a 
particular  estate  (as  an  estate  for  years  or  life)  to  one,  with  a 
remainder  over  to  another,  the  remainder  is  said  to  be  created 
by  his  own  act.  But  where  he  grants  a  particular  estate,  and 
does  not  part  with  the  renmant  of  his  own  estate,  that  remnant 
is  styled  a  reversion,  and  is  said  to  arise  by  the  act  or  operation 
of  law.  For  though  by  the  grant  of  the  particular  estate  he 
does  an  act,  he  does  no  act  in  respect  of  the  remnant,  but  the 
remnant  continues  in  him,  or,  if  you  will,  reverts  to  him,  through 
his  mere  omission  or  forbearance  from  granting  it  away :  though 
by  the  figment  of  seisin  the  whole  estate  is  said  to  pass  out  of 
him  by  the  grant,  and  the  remnant  of  course  must  be  said  to 
revert  to  him  when  the  particular  estate  has  expired.  The 
rationale  of  the  matter  is  that  he  grants  away  the  particular 

^  'By  inheritance  the  title  is  vested  was  a  necessary  link  in  the  chain  of 

in  a  person,  not  by  his  own  act  or  agree-  title  :  The  English  heir  (it  is  presumed) 

ment,  but  by  the  single  operation  of  is  obliged  to  repudiate ;  and  quaere,  the 

law.' — Blackstone,  vol.  ii.  p.  241.  manner  of  this  at   Common  Law?  — 

Differing  in  this  from  the  Roman  heir,  Marginal  Note, 
whose  aditio  (or  some  equivalent  act) 
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Lect.  LVI  estate,  but  does  not  grant  away  the  remnant,  which  therefore 
'  continues  in  him.  But  assuming  that  the  whole  estate  goes 
out  of  him,  and  that  a  new  estate  is  created,  which  is  called  a 
reversion,  and  which  returns  to  the  grantor,  this  estate  is  said  to 
come  to  him  by  mere  operation  of  law.  Speaking  rationally  no 
new  estate  is  created. 

Again:  According  to  the  later  Boman  law,  the  absolute 
property  rei  singvim  cannot  be  acquired  commonly  without  an 
apprehension  or  a  taking  possession  of  the  thing  by  the  acquirer : 
by  an  apprehension  consequent  on  tradition,  in  case  the  thing 
be  acquired  through  an  alienation,  or  by  an  apprehension  with- 
out tradition,  in  case  the  thing  be  acquired  otherwise  than  through 
an  alienation.  But,  in  some  cases,  property  vests  in  the  acquirer 
without  an  act  of  apprehension.  And  in  these  cases,  the  passing 
or  vesting  of  the  property  is  styled  by  modern  civilians  '  transUiis 
legcdis  ;'*  that  is  to  say,  it  passes  by  the  law  to  the  acquirer,  with- 
out an  act  of  his  own,  or,  at  least,  without  an  apprehension  by 
him  ;  without  that  act  of  apprehension  by  him,  which,  in  the 
other  cases  to  which  the  cases  in  question  are  opposed,  that 
particular  act  on  his  part  is  requisite. 

2ndly.  Another  improper  application  of  the  expressions  in 
question  seems  to  be  this : 

Certain  classes  of  titles,  or  of  modes  of  acquisition,  have 
concise  names :  as,  for  example,  *  occupancy,'  '  alienation,'  *  pne- 
scription,'  and  so  on. 

But  other  classes  having  no  concise  names,  and  not  being 
expressible  without  long  circumlocutions,  they  are  commonly 
lumped  up  together,  and  opposed  to  the  classes  which  have  such 
names,  by  the  expression  '  ex  lege,'  '  ex  lege  dmplidter!  '  ex  lege 
imTnedidU'  etc.  This,  at  least,  appears  to  be  one  of  the  meanings 
which  are  annexed  by  the  Eoman  lawyers  and  the  modem 
Civilians  to  such  expressions  as  '  rights  and  duties  ex  lege*  ' ex 
lege  simpliciter,'  and  so  on.  The  writers  enumerated  title  hy 
tradition,  title  by  occupancy,  title  by  prcescription,  and  then  having 
exhausted  the  titles  which  had  obtained  concise  names,  they 
came  to  other  titles  which  they  lumped  together  under  the  name 
of  title  ex  lege.  At  least  this  is  one  of  the  meanings  sometimes 
annexed  to  the  term  by  the  Eoman  lawyers  and  by  modem 
Civilians.  It  answers  to  the  use  of  the  phrase  jwasi-contracts. 
Rights  and  duties  which  are  said  to  be  guasi  ex  contra^u,  are  in 
tmth  rights  and  duties  of  various  classes,  which  have  no  concise 
generic  name  at  all,  and  are  opposed,  under  the  above  expression, 

»  Thibaut,  System,  vol.  ii.  p.  82. 
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tx)  rights  and  duties  arising  fix)m  contracts  and  from  delicts.  Leot.  LVI 
Various  classes  of  modes  of  acquisition,  having  no  concise  general 
names,  are  lumped  up  under  that  name,  and  are  opposed  under 
it  to  those  which  have  obtained  such  names. 

There  is,  perhaps,  a  third  improper  application  of  the  above 
expressions;  but  I  do  not  feel  quite  certain  on  the  subject 
There  are  cases  in  which  the  law  annexes  to  alienations,  con- 
tracts, and  other  dispositions,  certain  consequences  at  the  option 
of  the  parties,  and  other  cases  in  which  it  annexes  certain  con- 
sequences, whether  the  parties  will  them  or  no.  In  the  latter 
case,  these  consequences  are  said  to  be  'pMid  jwria :  meaning 
that  they  are  so  connected  with  the  transactions  that  the  parties 
cannot  avoid  them  if  they  will.  This  is  what  is  meant  by  the 
maxim  to  which  I  have  formerly  alluded,  that  jus  publicum  is 
not  defeasible  partis  privatis. 

Now,  where  a  consequence  is  annexed  to  a  title,  whether  it 
is  expected  by  the  parties  or  not,  or  is  made  inseparable  from 
the  title,  whether  they  wish  it  or  not,  those  consequences  may 
be  said  to  arise  by  mere  act  of  the  law,  as  opposed  to  those 
which  arise  from  the  dispositions  of  the  parties.  There  are 
several  cases  of  this  sort.  In  Equity  (for  example),  the  vendor 
has  a  lien  on  the  estate,  for  the  security  of  the  purchase  money. 
Though  the  parties  should  make  no  provision  to  that  efiect,  by 
the  terms  of  the  contract,  the  law  itself  would  annex  that  con- 
dition to  the  purchase. 

The  vendor  might  of  course  expressly  relinquish  his  lien,  but 
if  nothing  is  said  to  the  contrary,  he  has  a  lien.  I  am  not  sure 
whether  he  would  be  said  to  have  it  by  mere  operation  of  law. 

In  the  Boman  and  in  the  French  law,  there  is  something 
analogous.  In  a  marriage,  whether  it  be  so  provided  in  the 
contract  or  not,  the  wife  has  a  hypotfUque  legale  on  the  goods  of 
the  husband  for  the  security  of  her  dower. 

It  is  G^mieA^hypotJUque  Ugale  in  opposition  to  any  hypoth^ue  or 
lien  which  she  might  acquire  by  special  contract.  It  is  sometimes 
also  called  a  tacit  as  distinguished  from  an  express  hjrpoth^que. 

There  may  be  other  meanings  of  the  phrases  in  question,  but 
I  do  not  recollect  them. 

These  improper  applications  mostly  arise  from  not  considering 
that  every  right  and  duty  must  arise  and  be  determined  by  law. 
They  are  all  consequences  of  law ;  but  some  arise  or  are  divested 
through  a  title,  others  without  the  intervention  of  any  title,  and 
these  last  can  alone  be  said  with  correctness  to  arise  from  the 
law  immediately. 
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LECTURE  LVII. 

TITLES   VARIOUSLY   CLASSIFIED. 

Lect.  [The  following  Lecture  is  the  last  given  by  Mr.  Austin  at  the 

LVII.      London  University.     It  was  delivered  on  the  26th  of  June,  1832, 
"  after  which,  he  was  compelled  by  ill  health  to  terminate  his  course 

abruptly,  and  go  abroad. 

He  had  begun  to  write  the  Lecture,  but  could  get  no  further  than 
these  notes,  which,  as  the  reader  will  see,  are  but  suggestions  for  his 
spoken  discourse. 

There  remains  a  mass  of  papers  containing  heads  of  the  subjects 
.  which  he  had  treated,  or  which  he  intended  to  treat  It  has  not  been 
thought  expedient  to  print  them.  I  have,  however,  made  an  excep- 
tion in  the  case  of  the  Notes  'on  Contracts  and  Quasi-Contracts,' 
which  evidently  were  intended  to  form  the  groundwork  of  the  next 
Lecture.     They  are  referred  to  at  p.  901,  ^s/. — S,  A,] 

In  my  last  two  Lectures,  agreeably  to  the  order  which  I  announced 

in  the  Lecture  preceding  them,  I  submitted  to  your  attention 

certain  remarks  applicable  to  titles  in  general 
Titles  by  I  now  proceed  to  certain  leading  divisions  of  the  titles  which 

riffhta  in  P^P^rly  belong  to  the  department  of  the  Law  of  Things,  through 
rem  are  which  I  am  now  travelling :  namely,  the  titles  by  which  rights 
a^uire  or  ^^  ^^^^  considered  as  existing  per  se,  are  acquired  or  lost,  or 

invested  and  divested. 

But  even  in  considering  these  titles,  I  shall  be  obliged  to 

advert  occasionally  to  titles  of  other  classes. 
Various  These  various  divisions  are  disparate  and  cross.     They  are 

afclaMi^-  various  attempts  to  find  a  basis  for  a  classification  or  arrange- 
cation.  ment  of  the  various  genera  and  species  of  titles.  I  am  not 
whether  Certain  that  any  such  is  practicable  or  useful : — ^whether  it  be 
any  sue-      not  better  to  select  the  principal  titles,  and  then  to  add  a  mis- 

cessful.  .<,  , 

cellany — ex  lege. 

This  is  the  case  in  Blackstone,  '  the  French  Code,'  Ulpian, 
Bentham.  In  none  of  these  is  there  any  attempt  to  reduce  in 
the  first  instance  the  whole  ms^s  of  titles  into  two,  three,  or  some 
small  number,  of  very  extensive  genera,  and  then  refer  the  various 
subordinate  genera  and  species  to  them.  They  begin  by  placing 
on  a  line  a  considerable  number  of  genera  which  are  compara- 
tively narrow :  and  perhaps  eke  out  these  by  a  miscellaneous 
head. 

The  great  difficulty  is  the  mixed  character  of  most  of  the 
titles  which  in  every  system  occur. 
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Modes  of  acquisition  ex  jure  dvili  are  many  of  them  not 
peculiar,  but  are  merely  peculiar  modes  of  modes  which  may  be 
deemed  universal :  modes  accompanied  by  peculiar  formalities. 

(Heineccius,  lib.  iL  tit  i.-yi.) 

Inconvenience  of  the  division  into  titles  ex  jure  gentium  and 
ex  jure  dvili  as  a  basis  for  classification. 

The  arrangement  of  titles  in  Gains  and  the  Institutes, 
mainly  founded  on  this  division. 

(See  Gaius,  lib.  ii  Inst.  lib.  ii.) 

Absurd  mode  in  the  Institutes  of  placing  servitudes  between 
these  two  sorts  of  titles ;  servitudes  being  ex  jure  dvili. 

Acquisitions  per  univerdtatem  are  not  included  under  either 
department 

But  the  distinction  between  praetorian  and  civil  law  does  not 
quadrate  with  the  distinction  in  question. 

The  only  practical  consequence  of  the  distinction  (as  I  have 
remarked  already)  applies  to  crimes  juris  gentium  and  crimes 
jure  dvili. 

Original  and  Derivative  Titles, 

Import  of  the  distinction.  Its  inconvenience  as  a  basis  for 
a  classification  of  titles.  Vould  separate  modes  of  acquisition 
which  it  is  convenient  to  consider  together :  as,  e.g.  occupation 
of  a  subject  mdlius — or  by  dereliction. 

Succession  not  co-extensive  with  derivation.  As,  e.g. :  in 
the  case  of  constitutive  alienation.  So  in  the  case  of  commixtion, 
specification,  etc. 

Succession  sometimes  means  succession  to  the  dead,  ex  testa- 
mento  or  ai  iniestato. 

Investitive  events  are  original  or  derivative :  i.e,  acquired 
from  the  State  directly,  as  in  cases  of  occupancy ;  or  from  or 
through  a  person  in  whom  a  right  or  its  subject  formerly  resided. 

The  distinction  appears  to  be  confined  by  some  to  rights  ex 
jure  gentium  : 

By  others,  to  acquisitions  of  dominium  or  property,  pre- 
eminently so  called,  and  other  jura  in  rem :  But  is  just  as 
applicable  to  jus  in  personam  :  e.g.  Assignee  of  a  contract : 
Succession  by  heir  to  rights  in  person/im  of  deceased. 

The  distinction  appears  to  be  useless,  except  for  this  purpose  : 
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Lkot.      that  in  many  cases  of  derivative  titles,  the  party  is  subject  to 
V     ^     >    duties  passing  from  the  party  from  whom  his  right  is  derived. 

Attempts  at  Classificaiion. 

Title  by  descent  and  title  by  purchase, 

A  convenient  division  in  the  Law  of  English  real  property, 
for  reasons  given  by  Christian  and  Blackstone.'  But  a  division 
only  of  one  class  of  rights  :  rights  in  rebus  singulis  falling  under 
the  law  of  real  property. 

It  would  not  be  a  convenient  basis  for  a  general  division : 
And,  accordingly,  modes  of  acquiring  personal  property  are  not 
divided  in  that  manner. 

It  is  not  complete,  even  with  reference  to  real  property. 


Having  suggested  certain  of  the  leading  divisions  of  the  titles 
by  which  jura  in  rem  per  se  are  invested  and  divested,  I  shall 
now  proceed  to  consider  seriatim  certain  of  their  classes. 

These  classes  are,  in  every  system,  extremely  numerous : 
So  numerous,  that  only  some,  and  perhaps  a  comparatively  few, 
have  gotten  concise  names.  Whence,  as  I  remarked  before,  the 
expression,  '  ex  lege  ;' — analogous  to  '  variis  causarum  figuris  *  in 
cases  of  obligations. 

I  shall  only  consider  such  as,  in  some  form  or  other,  occur 
in  all  or  most  systems ;  and  of  these,  only  the  more  important 

I  shall  consider  them,  principally,  as  they  regard  absolute 
property. 

In  treating  them,  I  shall  abide  as  far  as  possible  by  Thibaut's 
division;  i.e,  shall  consider  first,  the  one-sided  titles  (or  not 
alienations  sensu  stricto).  For  these  I  shall  compare  Mlihlenbruch, 
Mackeldey,  Thibaut,  Blackstone,  Bentham,  and  others. 

One-sided  Modes  of  Acquisition,  and  Tivo-sided.^ 

This  seems  to  be  substantially  a  division  into  alienation 
(strictly  so  called),  and  all  other  modes  of  acquisition. 

It  does  not  quadrate  with  original  and  derivative,  or  jiis 
civile  and  Jus  gentium. 

Muhlenbruch*8  division  (MS.  see  Table,  in  vol.  ii.  p.  245)^ 

*  Blackstone,  voL  ii.  ppu  200,  241-3.  in  the  text,  will  be  found  at  the  end  of 

^  Thibaut,  System^  toI.  ii  p.  32,  etc.  this  Lecture.     The  matter  of  which  it  is 

'  A  copy  of  this  Table,  taken  from  the  a  condensation  extends  over  seventeen 

margin  of  the  page  in  Mlihlenbruch  cited  pages. — S,  A, 
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is  bottomed  on  the  division  of  titles  into  such  as  are  ea;  jurt      Lbot. 
dviU  and  such  as  are  not. 

Occwparuy. 

Occupancy  is  only  a  species  of  appropriation :  {Std  gv^.) — 
In  case  of  the  acquisition  of  a  servitude,  etc.,  prsescription  must 
combine  with  appropriation. 

Occupancy,  what.  Occupancy  of  res  nvilius,  and  adverse 
occupancy  of  res  alicujus.     Physical  and  legal  possession. 

(To  be  examined  particularly  under  ^  Bight  of  Possession.') 

Distinguish  between  physical  occupancy  (or  putting  a  thing 
to  any  of  the  uses  of  which  it  is  susceptible),  and  legal  occupancy. 

Bemark  on  the  talk  about  occupancy  being  the  origin  of 
property,  etc. 

[Blackstone,  vol.  iL  chap,  i  p.  9.] 

Why  it  ought  to  give  a  right. 

[Bentham,  vol  ii.  p.  110.] 

Where  society  and  law  are  established,  the  original  reasons' 
in  a  great  measure  cease.     It  is  then  little  more  than  a  mark. 
And  this  is  a  reason  for  carrying  over  to  the  fisc,  or  to  private 
persons  determined  in  the  way  of  devolution. 

AlieTuitwn, 

Essentials  of  an  alienation. — Voluntary  transference. — 
Acceptance  of  transfer : — Causa  or  inducement  being  implied. 

Voluntary  alienation  opposed  to  involuntary,  as  meaning 
alienation  compelled  by  law.  The  latter  would  come  under  the 
head  of '  adjudication.' 

The  various  modes  of  alienation,  are  merely  evidentiary. 

Solemnities  adjected  to  Alienations : 

1st  For  the  protection  of  the  parties  to  the  alienation :  A 
doctrine  including  the  doctrine  of  Evidentiary  Instruments,  and 
the  doctrine  of  Considerations. 

2ndly.  For  the  protection  of  strangers  to  the  alienation :  A 
doctrine  including  that  of  Begistration.  See  post,  '  Contracts,' 
'  combinations  otfus  in  rem  and  in  personam'  '  evidenca' 

Limits  to  the  application  of  registration  and  of  other  pre- 
cautionary solemnities,  arising  from  the  nature  of  the  subject 
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Lect.  Many  remarks  touching  solemnities  adjected  to  alienations 
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apply,  mtUatis  mtitandis,  to  solemnities  adjected  to  other  titles. 

Where  Jvs  in  lie  passes  by  tradition  or  delivery,  the  tUtUtts 
or  investitive  incident  consists:  First,  in  an  intention  on  the 
part  of  the  alienor  to  alien ;  secondly,  in  such  a  causa,  considera- 
tion, inducement,  or  motive  to  or  for  the  alienation,  as  the  law 
holds  to  be  just  or  suflBcient. 

The  tradition  is  merely  preappointed  evidence  of  the  titvlus  ; 
though  in  consequence  of  its  being  esteemed  necessary  evidence, 
it  is  often  treated  as  part  of  that  titvlus  (or  as  a  mode  of  acqui- 
sition superinduced  upon  it),  and  is  sometimes  (for  that  reason) 
feign^  to  have  taken  place. 

Instances  in  which  property  peisses  by  force  of  the  titvlus, 
evidenced  through  some  declaration  of  intention  other  than 
tradition,  actual  or  symbolical 

The  Causa  or  consideration  may  be  insufficient  to  sustain  the 
disposition  as  against  the  alienor  himself  {e.g, :  fear  of  violence  ; 
fraud ;  which  last  may  vitiate  a  consideration  otherwise  good) ; 
Or,  as  against  third  parties  {e.g, :  a  gift,  as  against  creditors). 

Tradition  seems  to  have  been  confounded  with  Modus 
acquirendi,  on  account  of  its  having  been  preappointed  and  con- 
clusive evidence  of  titulvs ;  until  (with  the  advance  of  civilisation) 
the  real  nature  of  the  transaction  came  to  be  scrutinised. 

Same  virtue  attributed  to  the  English  feoffment  and  livery, 
(Blackstone,  vol.  ii) 

Absurdity  of  presuming,  not  the  titvlus,  but  the  tradition  to 
be  the  evidence. 

Evidentiary  Instruments  and  other  forms.  Interpretation 
of,  etc. 

Preappointed  evidence,  actions,  etc.;  general  notions  of,  as 
preliminary  to  dispositions. 

Registralion^ 

(To  be  postponed  to  the  end  of  prsescription.) 
Limits  to  the  application  of  registration,  arising  out  of  the 
nature  of  the  subject 

Disposition, 

'  Disposition '  may  be  conveniently  used  as  a  generic  expres- 
sion for  any  act  by  which  a  person  assumes  to  transfer,  or 
promises  to  transfer,  his  real  or  assumed  Right,  or  any  part  of 
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it,  to  another.     The  species  will  be  Voluntary  Alienation  and      Lect. 
Contract*  J'^" 

Dispositions  of  which  the  consequences  are  predetermined 
(by  the  law)  absolutely :  and  those  of  which  the  consequences 
(subject  to  restrictions)  are  left  to  the  will  of  the  parties.  In 
which  last  case,  consequences  (to  take  effect  in  default  of 
expressed  intention  by  the  parties)  are  marked  out  by  the  law 
or  not. 

Dispositions  are  valid  or  invalid : — If  valid,  the  consequences 
are  predetermined  by  the  law,  or  they  are  left  to  the  appoint- 
ment of  the  parties : — If  left  to  the  appointment  of  the  parties, 
provisional  dispositions  (dispositions  to  take  effect  in  default 
of  such  appointment)  are  laid  down,  or  not.  If  there  be  no 
appointment  by  the  parties,  where  there  are  such  provisional 
dispositions,  these  take  effect — 1st:  Either  because  they  may 
be  presumed  to  have  been  intended ;  or,  2ndly :  Because  they 
are  the  best — generally  speaking — that  the  parties  could  have 
made ;  or,  3rdly :  Because  it  must  be  presumed  that  they  did 
not  intend  nothing,  and  here  is  a  something  which  they  might 
have  meant.  On  the  first  and  third  suppositions,  these  provi- 
sional dispositions  are  indeed  nothing  more  than  dispositions  of 
the  parties  (tacitly  referring  to  consequences  which  they  meant 
to  adopt,  and)  which,  by  reason  of  known  rules  of  law,  it  is  not 
necessary  to  express.  If  there  be  no  intelligible  appointment 
by  them,  nor  any  in  their  default,  the  transaction  is  without 
effect. 

By  reason  of  the  invalidity  of  certain  dispositions,  and  of 
the  necessity  of  making  provisional  dispositions,  a  large  space  is 
in  every  Law  occupied  with  them.  See  '  Combinations  of  Jiis 
in  Be*  etc. 

Termiv/Uion  of  Rights. 

The  modes  in  which  jura  in  rem  terminate,  are  not  described 
in  the  Institutes  of  Grains  or  those  of  Justinian. 

It  is  necessary  to  describe  the  end  explicitly  and  apart,  only 
in  those  cases  in  which  the  end  is  not  involved  in  a  mode  of 
acquisition. 

[Dereliction.  See  Blackstone,  vol  i.  p.  9  ;  Muhlenb.  vol.  i.  p.  236  ; 
Hugo  6,  p.  238 ;  Mackeldey,  vol  i.  §  186 ;  vol.  iv.  cap.  ii.  §  272.] 

Jura  in  Re  are  further  divisible  into— 

"  See  list  of  alienations,  contracts,  and  combinations  of  both,  in  Bentham, 
Trait^  etc.,  vol.  i.  p.  390. 
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Leot.  Ist  Such  as  are  available  against  all  the  world  (or  against 

^  men  indefinitely  and  without  exception) ; 

2ndly.  Such  as  are  available  against  all  the  world  with 
certain  definite  exceptions.  The  first  of  these  is  also  called 
Property :  The  second.  Possession  (must  be  distinguished  from 
possession,  tUvlus) ;  and  is  to  property  in  the  last  sense,  what 
property  saddled  with  a  servittis  is  to  jtis  in  re  unsaddled  with  a 
servUvs.  Under  this,  therefore,  may  be  included  the  jus  in  re 
acquired  by  a  purchaser  in  Equity,  as  against  all  subsequent 
purchasers  vrith  notice ;  or  rather  as  against  aU  mankind  except 
a  purchaser  witJumt  notice,  etc. 


lAst  of  Authorities  referred  to  in  this  Lecture. 

Blackstone.  Heineccius. 

French  Code.  Gaius. 

Mackeldey.  Institutes. 

Miihlenbruch.  Table  XL  (post). 

Hugo.  Falck. 

Bentham.  Savigny. 
Thibaut. 
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9o6  Law :  Purposes  and  Subjects, 


FEOM  'LOOSE  PAPEES/ 
CoTUainiTig  Heads  of  Lectures  or  Sections.^ 

Contracts. 

In  the  proper  sense  of  the  word,  a  Contract  is  a  promise,  and 
begets  only  Jus  ad  rem  against  the  promisor :  i.e.  a  right  to  an 
act,  an  endurance,  or  a  forbearance  on  his  part. 

(Gaii  Comnu  lib.  il  §  85.  Traits,  etc  272,  vol  ii.  p.  165.  Table 
II.,  post,  last  note.) 

Confusion  of  incidents  which  are  not  promises,  or  not  purely 
so,  with  Contracts. 

Consequences  expressed  by  parties,  and  consequences  annexed 
by  law  in  default  of  such  expression. 

Consequences  of  Contracts  upon  third  persons. 

In  the  language  of  the  English  Law,  '  Contract '  is  often 
limited  to  mutual  promises ;  Bond  and  Covenant  being  the  names 
applied  to  unilateral  contracts. 

(Bentham,  TraitSs,  etc.  vol.  L  289,  and  Fragment  on  Government) 

Covenant,  in  the  Eoman  Law,  a  generic  expression ;  in  the 
English,  the  name  of  a  species. 

(Hobbes,  Leviathan,  chap,  xiv.) 

Bond,  which  etymologically  is  equivalent  to  obligation,  is  the 
name  of  a  species  of  unilateral  contracts,  or  rather,  perhaps,  of  a 
formality  necessary  to  the  validity  of  it. 

Nominate  and  innominate  Contracts, 

Most  nominate  contracts  appear  to  be  improper  contracts : 
i,e,  not  to  be  productive  of  Jtts  ad  rem  purely. 

Pollicitation, 

Why  a  promise  is  binding  (abstraction  made  of  the  interests 
of  third  parties).  It  binds,  on  account  of  the  expectation  excited 
in  the  promisee.  For  which  reason  a  mere  pollicitation  (that  is, 
a  promise  made  but  not  accepted)  is  not  binding ;  for  a  promise 
not  accepted  could  excite  no  expectation.  So  of  a  promise 
obviously  made  in  jest. 

In  enforcing  contracts,  the  expectations  of  both  parties  must 
be  looked  to.     Where  the  terms  are  expressed  in  writing,  their 

7  See  p.  898,  arUe. 
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common  agreement,  contemplation,  expectation  (i.e.  of  the  burthen 
undertaken  by  one,  and  the  advantage  expected  by  the  other), 
is  to  be  collected  from  that. 

In  the  Stipulation,  the  sense  in  which  each  party  contracted 
was  expressed  apart,  in  order  to  render  a  doubt  impossible. 

Where  language  is  not  employed,  the  common  meaning  of 
the  parties  is  collected  from  the  peculiar  facts  of  the  case,  and 
from  the  consequences  attached  by  the  law  (or  usage)  to  contracts 
of  the  sort  Which  consequences  are  either  positive  or  dis- 
positive :  i.6.  to  take  effect  whether  the  parties  wish  them  or  not, 
or  in  default  M)f  their  making  other  provisions  of  their  own.  And 
in  either  case  they  must  be  understood  to  contemplate  these 
consequences. 

Solemnities  annexed  to  Contracts, 

Their  ends,  as  regards  the  parties,  are  two.  1.  To  provide 
evidence  of  the  existence  and  purport  of  the  contract,  in  case  of 
controversy.     2.  To  prevent  inconsiderate  engagements. 

Many  of  these  solemnities  answer  (and  were  intended  to 
answer)  both  purposes,  such  as  Bond,  Covenant,  Stipulation,  etc. 
Others  answer  (or  were  only  intended  to  answer)  one.  Such  as 
the  writing  required  by  the  Statute  of  Frauds. 

Distinction  between  such  solemnities  as  are  merely  evidence 
of  a  contract ;  and  such  as  are  evidence  of  a  contract  and  of  its 
terms. 

Earnest,  for  instance,  is  merely  evidence  that  a  contract  was 
made ;  its  subject,  its  terms,  etc.  must  be  established  by  evidence 
aliunde :  A  bond,  etc.  perpetuates  these  last.  So  a  Stipulation 
was  evidence  of  the  promise  and  of  the  terms. 

In  Unilateral  Contracts,  inconsiderateness  is  prevented  by 
the  unusual  solemnity  of  the  evidentiary  incident  annexed : — 
E,g,  the  sealing  of  a  bond  or  covenant,  the  interrogation  and 
answer  in  a  Stipulation. 

In  Bilateral  Contracts  (by  the  Somans  termed  '  consensual,' 
by  the  English  '  parol '),  it  is  supposed  to  be  prevented  by  the 
mutuality :  each  party  contracting  for  his  own  pecuniary  advan- 
tage ;  contemplating  a  quid  pro  quo ;  and  therefore,  being  in 
that  circumspective  frame  of  mind  which  a  man  who  is  only 
thinking  of  such  advantage  naturally  assumes.  This  solution 
will  not  indeed  apply  where  the  Consideration  is  past,  or  of  small 
amount ;  but  that  this  is  only  an  inconsistent  application  of  the 
doctrine,  and  that  it  arose  out  of  the  principle  suggested,  is  clear, 
from  the  considerations  afterwards  suggested. 
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By  coTisensiuil  is  meant,  resting  upon  consent  without 
solemnity;  by  parol,  contracts  which  are  not  evidenced  by 
writings  in  a  certain  shape  and  accompanied  by  certain 
solemnities. 

In  consistency  with  the  principle,  the  doctrine  of  Lord 
Mansfield  and  Wilmot  (in  3d  Burrows,  1665)  is  the  just  one. 
The  contrary  opinion,  however,  is  consistent  with  the  actual  law. 
To  require  quid  pro  quo  where  a  solemnity  analogous  to  that  of 
a  bond  intervenes,  seems  to  be  absurd. 

The  doctrine  of  Lord  Ellenborough,  that  'there  must  not 
only  be  a  consideration,  but  that  it  must  be  stated  in  the 
evidentiary  instrument,'®  is  pushing  the  deviation  from  the 
principle  still  further.     {Sed  Qu\) 

Quaere :  Whether,  in  cases  of  pure  contract,  the  solemnities 
in  question  are  ever  intended  for,  or  are  applicable  to,  the 
protection  of  third  persons  ? 

In  cases  of  mortgage,  etc.  Registration  is  .applicable  and 
applied ;  but  only  in  respect  of  the  subject  over  which  the  Jus 
in  re  is  given. 

Since  a  contract  gives  no  jus  in  re^  registration,  as  regards 
the  subject,  could  be  of  no  use ;  for  as  the  party  who  contracts 
to  dispose  of  that  subject  may,  if  the  transaction  be  really  a 
contract,  aliene  to  another  before  completion,  and  that  other  can 
retain  (even  with  notice),  registration  would  be  nugatory.  It  is 
only  where  the  other  could  not  retain  as  against  the  former 
party,  that  registration  is  of  use.  By  declaring  that  he  shall 
retain  (if  there  be  no  registry  or  notice  in  some  other  way),  you 
make  the  right  of  the  first  acquirer  conditional  But  in  the  case 
of  contract,  he  has  no  right,  conditional  or  unconditional,  as 
against  third  persons ;  and  therefore,  third  persons  need  not  any 
such  precaution. 

Contracts  in  Equity,  which  give  jus  in  re  as  against  all  who 
have  real  or  constructive  notice,  are,  as  against  all  such  persons, 
alienations ;  though  only  contracts  as  against  others.  So  far, 
therefore,  as  regards  contracts,  registration  could  be  of  no  use, 
but  in  respect  of  the  person  of  the  contracting  party.  By 
knowing  the  nature  of  a  man's  engagements  with  otiiers,  I  may 
make  a  guess  at  his  ability  to  fulfil  such  as  I  may  think  of 
entering  into  with  him.     His,  in  case  of  partnership,  has  taken 

®  Wain  V.  Walters,  6  East,  10.  expression,  he  may  very  well,  in  these 

*  With  regard  to  the  meaning  of  jus  notes  for  his  own  use  adopt  it  as  short 
in  re,  see  p.  960,  post  Although  the  for  the  expression  ^j%is  in  rem  over  a 
author  there  objects  to  this  use  of  the   specific  thing.' — R.  C. 
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place  to  a  certain  extent.  But  it  seems  to  be  of  limited 
application. 

The  absence  or  presence  of  Consideration,  how  it  affects  third 
persons  (as  creditors  or  other  claimants  against  the  general  means 
of  the  obligor). 

Its  absence  as  affecting  third  persons  need  not  be  considered 
where  the  contract  is  unilateral,  and  is  not  accompanied  by 
such  solemnities  as  are  necessary  to  make  unilateral  contracts 
binding  on  the  promisor.  Not  being  binding  on  him,  it  is  of 
course,  and  d,  fortiori,  not  binding  on  those  who  acquire  rights 
from  him. 

But  unilateral  contracts,  which  would  bind  the  promisor,  are 
often  void  as  against  third  persons,  because  they  are  without 
consideration;  i.e,  without  valuable  consideration;  for,  as  we 
have  often  observed,  no  promise  or  act  is  without  a  consideration, 
inducement,  or  motive  of  some  sort. 

Analyse  the  differervt  motives  ;  and  shew  why  a  promise  made 
for  other  than  a  valuable  consideration  is  not,  and  ought  not  to 
be,  good  against  those  who  have  acquired  rights  out  of  trans- 
actions founded  on  such  consideration. 

Difference  between  the  intensity  of  the  expectations. 

Danger  of  fraud.  Danger  of  what  would  have  the  same 
effect,  if  rights  acquired  for  valuable  consideration  could  be 
defeated  wholly  or  partially  by  inconsiderate  engagements. 
Postponei&ent  of  the  claims  of  the  industrious  to  those  of  the 
idle. 

Difference  between  vicious  consideration  and  want  of  consider- 
cUion. 

Where  the  consideration  is  vicious,  the  contract  begets  no 
obligation.  Where  there  is  a  want  of  consideration,  there  is 
an  obligation  against  the  contracting  party,  provided  certain 
solemnities  are  observed.  '  Want  of  consideration '  is  an  elliptical 
or  abridged  expression  for  '  want  of  vcdtcable  consideration.' 

Why  a  contract  (strictly  so  called)  gives  no  right  in  re  as 
against  third  persons,  whether  of  property  or  right  of  possession. 

The  principle  seems  to  be  this :  that  for  want  of  sufficient 
publicity  (or  what  is  deemed  sufficient),  the  right  of  the  obligor 
over  the  subject,  and  consequently  his  power  of  disposition,  are 
apparently  unaltered :  the  contract  is  not  generally  known. 
Third  parties,  therefore,  afterwards  acquiring  by  alienation  (to 
which  more  publicity  is,  or  ought  to  be,  attached),  would  be 
disappointed  in  their  well-founded  expectations,  if  their  right 
could  be  defeated  by  a  right  arising  out  of  a  transaction  of  which 
VOL.  n.  2d 
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(as  is  assumed)  they  had  no,  or  very  inferior,  means  of  ascertain- 
ing the  existence 

Upon  this  principle,  a  transaction  accompanied  by  such 
evidentiary  solemnities  that  at  law  it  would  be  merely  a  contract, 
is,  in  equity,  an  alienation  (i.e.  gives  a  jus  in  re  which  may  be 
classed  with  rights  of  possession),  against  all  who  do  not  after- 
wards acquire  by  a  conveyance  without  notice  of  the  contract 
Equity  looks  at  the  purpose  of  the  solemnity  which  is  attached  to 
a  conveyance.  That  such  solemnity  imparts  a  knowledge  of  the 
disposition  to  third  persons,  is  merely  a  presumption ;  that  in 
the  absence  of  it  no  such  knowledge  is  imparted,  ia  also  a  mere 
presumption ;  and  since  this  limited  presumption  will  not  hold 
if  there  be  evidence  aliunde  (i.e.  either  actual  evidence,  or 
presumptio  juris  of  another  sort — constructive  evidence),  that 
such  knowledge  was  had.  Equity,  in  these  cases  (whether  usefuUy 
or  not,  is  a  question),  overrules  the  presumption,  and  gives  the 
subject  to  the  obligee,  as  against  all  who  are  proved  to  have  had 
that  notice  which  (for  want  of  a  conveyance)  it  is  only  presumed 
that  they  had  not 

Cases  in  which  Equity  does  not  gi/ce  jus  in  re  against  acquirers 
with  notice,  hU  defeais  an  existing  jus  in  re  t7i  favour  of  acquirers 
withovi  notice.     This  is  also  resolvaMe  into  principles  of  evidence. 

Where  the  contract  ia  accompanied  by  some  incident  which 
is  presumed  to  give  general  notice  of  the  disposition,  it  changes 
its  character  and  becomes  an  alienation,  e.g.  a  sale  with  delivery, 
actual  or  symbolical. 

In  these  cases  there  is  jics  in  re  given  to  the  obligee  {i.e.  a 
power  of  making  a  valid  disposition,  and  of  retaining  as  against 
the  obligor  or  subsequent  acquirers  from  him),  though  for  many 
purposes  (such  as  that  of  rescinding  the  disposition  and  recovering 
the  equivalent — charging  the  obligor  with  the  loss  of  the  subject, 
etc),  the  contract  is  still  in  fieri,  as  between  obligor  and  obligee. 
Stoppage  in  transitu  is  a  good  illustration.  The  disposition  as 
an  alienation  being  incomplete,^^  the  seller,  by  preventing  its 
completion,  prevents  the  right  of  the  creditors  from  attaching. 

Wherever  a  disposition  given  jits  in  re  (i.e.  a  right  on  the 
part  of  the  vendee  or  those  who  take  from  him,  against  acquirers 
from  the  vendor),  the  disposition  is  manifestly  an  alienation.  If 
it  be  not,  there  are  no  means  of  distinguishing  the  one  from  the 
other.    The  ambiguity  in  truth  arises  from  a  very  gross  mistake, 

^^  But,  according  to  English  law,  if  tract  of  sale.  Therefore  in  English  law 
the  subject  be  specific,  the  alienation  is  stoppage  in  transitu  is  an  anomaly.  See 
looked  upon  as  completed  by  the  con-   note,  p.  874,  vol.  i  an^.— R.  C. 
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viz.  confouTiding  evidentiary  incidents  with  dispositions.  Because 
certain  incidents  at  law  give  no  jus  in  re  (and  therefore  are 
contracts),  ergo,  the  dispositions  clothed  with  these  incidents  are 
still  contracts,  though  in  Equity  they  have  a  different  effect. 


QUASI-CONTRACTS    AND    QuASI-DeLICTS. 

Strictly,  Quasi-Contracts  are  acts  done  by  one  man  to  his  own  Quaai-Con- 
inconvenience  for  the  advantage  of  another,  but  without  the  *F^^ 
authority  of  the  other,  and  consequently,  without  any  promise  what  ? 
on  the  part  of  the  other  to  indemnify  him  or  reward  him  for 
his  trouble. 

Instances :  Negotiomm  gestio,  in  the  Boman  Law :  Salvage, 
in  the  English, 

An  obligation  arises,  such  as  would  have  arisen  had  the  one 
party  contracted  to  do  the  act^  and  the  other  to  indemnify  or 
reward.  Hence  the  incident  is  called  a  *  quasi-contract ;'  i,e.  an 
incident,  in  consequence  of  which  one  person  is  obliged  to  another, 
as  if  di,  contract  had  been  made  between  them. 

7^  basis  is,  to  incite  to  certain  useful  auctions.  If  the 
principle  were  not  admitted  at  all,  such  actions  would  not  be 
performed  so  often  as  they  are.  If  pushed  to  a  certain  extent, 
it  would  lead  to  inconvenient  and  impertinent  intermeddling, 
with  the  view  of  catching  reward.  Whether  it  shall  be  admitted, 
or  not,  depends  upon  the  nature  of  the  act : — i.e.  its  general 
nature ;  since,  without  a  general  rule,  the  inducement  would  not 
operate,  nor  would  the  limitation  to  the  principle  be  understood. 
Acts  which  come  not  within  the  rule,  however  useful  in  the 
particular  instance,  must  be  left  to  benevolence  incited  by  the 
other  sanctions. 

(See  '  Sanctions,'  post.) 

But  quasi-contract  seems  to  have  a  larger  import ; — denoting 
any  incident  by  which  one  party  obtains  an  advantage  he  ought 
not  to  retain,  because  the  retention  would  damage  another ;  or 
by  reason  of  which,  he  ought  to  indemnify  the  other.  The 
prominent  idea  in  quasi-contract  seems  to  be  an  undue  advantage 
which  would  be  acquired  by  the  obligor,  if  he  were  not  compelled 
to  relinquish  it  or  to  indemnify. 

Quasi-delict : — an  incident  by  which  damage  is  done  to  the 
obligee  (though  without  the  negligence  or  intention  of  the  obligor), 
and  for  which  damage  the  obligor  is  bound  to  make  satisfactioiL 
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It  is  not  a  delict,  because  intention  or  negligence  is  of  the 
essence  of  a  delict :  it  being  useless  to  apply  a  sanction  where 
the  will  is  passive. 

The  distinction  between  quasi-contract  and  quasi-delict, 
seems  to  be  useless.  In  neither  case  is  there  either  contract  or 
delict.  They  are  merely  arranged  under  these  heads,  because 
there  is  an  obligation  {strido  sensu),  as  there  would  have  been 
if  there  had  been  a  contract  or  a  delict. 

Therefore  one  fiction  suffices :  and  the  rational  way  of  con- 
sidering the  matter  is,  to  look  at  the  incident  as  b^etting  an 
obligation ;  and  to  treat  the  refusal  to  make  satisfaction,  or  to 
withhold  the  advantage,  as  a  delict;  t.e.  as  a  breach  of  that 
obligation. 

The  terms  are  merely  a  sink  into  which  such  obligatory 
incidents  as  are  not  contracts,  or  not  delicts,  but  beget  an  obliga- 
tion as  if,  etc.  are  thrown  without  discrimination.  And  this  is 
the  rational  view  which  Gains  has  taken  of  the  subject,  in  a 
work  from  which  an  excerpt  is  contained  in  the  Pandects.^^ 

Note. — Many  incidents  which  are  treated  as  quasi-contracts 
or  quasi-delicts  are,  in  truth,  contracts  or  delicts ;  or  need  not  be 
thrown  into  this  common  receiver,  because  they  may  be  treated 
of  conveniently  elsewhere.  Examples:  l^  The  refusal  to  pay 
money  received  under  a  mistake,  appears  to  be,  not  a  quasi-con- 
tract, nor  a  quasi-delict,  but  a  delict ;  there  being  intentionality. 
2*".  EvictiOy  which  is  a  tacit  contract.  3*".  The  obligation  of  the 
hceres  to  pay  legacies ;  which  it  is  absurd  to  refer  to  a  quasi- 
contract,  and  not  to  the  will,  etc. 

In  the  English  Law  the  above  terms  do  not  occur ;  there 
the  obligation  is  said  to  arise  out  of  a  contract  or  promise  which 
the  law  implies.     But  the  fiction  is  the  same. 

Demand  necessary  to  support  an  action  on  jus  in  re. 

If  there  be  no  delict  without  intention  or  negligence,  quasi- 
delicts  (like  quasi-contracts)  are  merely  sources  of  obligations, 
the  refusal  to  fvlfU  which  is  properly  the  cause  of  action.  Thus, 
the  fact  of  my  having  received  money  through  a  mistake,  is  not 
a  delict ;  but  begets  an  obligation  to  repay  that  money  or  an 
equivalent.  And  the  refusal  (express  or  indicated  by  conduct) 
to  repay,  is  the  immediate  cause  of  action :  ix.  is  a  delict. 

{Qu^.  Or  the  action  may  be  considered  a  vindication.) 

^^  It  is  remarkable  that  Lord  Stair,  obligations ' — duties  to  which,  namely, 

who  may  well  be  called  the  Gains  of  we  are  bound  by  the  will  of  God  without 

Scotch  jurisprudence,  adopts  a  similar  our  own  engagement  or  consent,  and 

arrangement,    and   classes   both   under  which  include  3ie  primanr  duties  arising 

one  head,  which  he  names  'Obediential  from  the  domestic  conditions. — R  C. 
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In  those  cases  in  which  a  consideration  has  failed,  there  is 
a  breach  of  accessory  contract. 

So,  if  I  refuse  to  make  compensation  for  damage  done  by  my 
servant  (without  intention  or  negligence  on  my  part)  there  is  a 
delict ;  but,  before  refusal,  an  obligation  to  make  such  compensa- 
tion.   (Qu^.  Whether  demand  be  necessary  to  sustain  the  action?) 

It  would  appear,  therefore,  that  every  Eight  of  Action  arises 
out  of  a  delict:  i.e,  a  violation  of  some  positive  or  negative 
obligation :  And  all  such  obligatory  incidents,  as  amount  to  a 
cause  of  action  without  demand  and  refusal,  are  not  quasi- 
contracts  or  quasi-delicts,  but  breaches  of  contract  or  violation 
o{jvs  in  re. 

In  quasi-contract,  the  prominent  idea  seems  to  be  the 
advantage  derived  by  the  obligor  (though  inconvenience  must, 
of  course,  have  been  sustained  by  the  obligee). 

In  quasi-delict,  the  prominent  idea  is  the  damage  suffered 
by  the  obligee ;  any  advantage  which  may  have  accrued  to  the 
obligor  being  accidental  to  the  cause  of  obligation.  But  in  many 
cases  the  advantage  and  damage  so  suppose  one  another  that  it 
is  difficult  to  determine  the  class.  As  solutio  indebiti.  Hence, 
'  ex  variis  causarum  Jiguris,' 

If  the  terms  are  to  be  retained,  it  would  be  better,  perhaps, 
to  limit  'quasi-contract'  to  incidents  in  which  a  service  has 
been  rendered  by  the  obligee,  and  on  which,  therefore,  it  may 
be  presumed  that  the  obligor  (if  conscious  and  capable  of  con- 
tracting) would  have  purchased  the  service  by  a  promise  to 
requite,  etc.     And  to  call  all  other  incidents  '  quasi-delicts/ 

Note. — Wherever  there  is  a  promise,  expressed  or  implied 
(t.e.  to  be  inferred  from  the  words,  or  from  the  position,  or  con- 
duct of  the  obligor,  previous  to  the  completion  of  the  obligatory 
incident),  that  incident  is  not  a  quasi-contract,  but  a  genuine 
contract.  And  wherever  there  has  been  negligence  or  intention, 
immediate  or  remote,  on  the  part  of  the  obligor,  there  is  a  genuine 
delict.  It  would  seem,  therefore,  that  damage  done  by  the 
intention  or  negligence  of  servants,  by  vicious  cattle,  etc.  of  the 
obligor,  ought  to  be  rather  ranked  with  delicts :  for  there  is  a 
degree  of  negligence  in  employing  such  servants,  or  in  keeping 
such  cattle,  etc.  In  short,  where  the  damage  is  not  the  con- 
sequence of  some  incident  which  prudence  could  not  prevent, 
there  is  always  room  for  applying  a  motive  to  the  will ;  and, 
therefore,  the  incident  may  be  classed  with  delicts. 

(See  *  Sorts  of  Civil  Injuries,' |ws/.) 
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Limiting  quasi-contract  to  services  without  instance  and 
promise,  and  quasi-delict  to  damage  without  intention  or  negli- 
gence, immediate  or  remote, — th^re  seems  no  reason  for  the  use 
of  the  two  terms;  either  being  alike  applicable  by  the  same 
analogy :  i.e.  an  analogy  not  of  obligatory  incidents,  but  of 
consequent  rights  and  obligations.  Neither  a  quasi-contract  nor 
a  quasi-delict  is  like  either  a  contract  or  a  delict;  but  the 
am8eqiwnjce&  of  eWver  of  the  former,  are  like  the  consequence  of 
either  of  the  latter ;  t.e.  in  begetting  jura  ad  rem, 

Blondeau  seems  to  mistake  the  meaning  of  quasi-delict. 
The  cases  which  he  has  cited  as  quasi-delicts  are  delicts :  for 
there  is  intention  or  negligence.  Quasi-delicts,  in  truth,  are  not 
violations  of  rights  at  all ;  but  sources  of  jura  ad  rem,  the  refusal 
or  omission  to  satisfy  which,  is  a  delict. 

If  an  incident  beget  directly  an  action,  it  should  clearly  be 
ranged  with  delicts,  and  not  with  quasi-contracts  or  quasi-delicts. 

Perhaps  all  incidents  not  contracts,  which  imply  neither 
negligence  nor  intention  on  the  part  of  the  obligor,  but  which 
yet  beget  an  action  without  refusal  or  omission  to  satisfy,  etc. 
should  be  called  quasi-delicts,  being  like  delicts  in  directly 
begetting  an  action,  but  unlike  them  in  respect  of  the  absence 
of  negligence  and  intention. 

And  all  incidents  not  contracts,  which  imply  neither  negli- 
gence, etc.  but  which  only  beget  an  obligation,  the  refusal  or 
omission  to  satisfy  which,  is  the  direct  cause  of  action,  should 
be  called  quasi-contracts :  they  being  like  contracts  (rather  than 
delicts),  inasmuch  as  they  engender  an  obligation  which  in  itself 
supposes  no  right  of  action,  but  only  begets  an  action  on  breach. 

If  this  be  so,  quasi-delicts  should  be  classed  with  '  Sanction- 
ative  Eights  and  Obligations.' 

Gains  makes  no  distinction  between  delicts  and  quasi-delicts, 
though  he  adverts  to  quasi-contracts. 

Quasi-contracts  and  quasi-delicts,  are  not  the  only  cases  in 
•which  the  name  of  one  incident  is  extended  to  another,  by  reason 
of  a  resemblance  between  the  rights  and  obligations  which  they 
respectively  engender.  Another  instance,  is  the  extension  of  the 
term  '  purchasers  for  valuable  consideration,'  to  certain  parties 
who  are  entitled  under  marriage  settlements. 

The  confusion  entirely  proceeds  from  the  want  of  a  generic 
expression  by  which  these  incidents  can  be  bundled  up  together. 

And  note ;  the  same  want,  instead  of  leading  to  the  extension 
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of  a  narrower^  sometimes  leads  to  the  limitation  of  a  wider: 
as  in  the  instance.  Bights  arising  by  operation  of  Law ;  as  if  all 
rights  did  not  so  arise,  and  as  if  it  were  possible  to  distinguish 
this  narrower  class  of  rights  by  a  term  which  is  common  to  all. 

Tendency  to  confound  tadt  c(mtracts  wUh  qiuisi-contracts, 
(Give  instances:)   This  confusion  is  more  likely  to  arise 
amongst  English  lawyers  than  others,  on  account  of  their  wanting 
a  generic  name  (which^  bad  as  it  is,  the  Bomans  have)  for 
marking  this  sort  of  obligatory  incidents. 

Orgin  of  the  classification  of  spontane(ms  services,  and  of  damage 
without  intention,  etc,  with  contracts  and  delicts. 

1st.  The  want  of  generic  names. 

2nd.  The  extension  to  the  former  of  the  remedies  previously 
annexed  to  the  latter. 
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TABLES   AND    NOTES. 


In  the  Preface  (p.  24,  voL  i.  ante)  to  this  work,  I  mentioned  the 
Tables  which  Mr.  Austin  drew  out  and  distributed  to  the  members  of 
his  class.  I  also  gave,  in  his  own  words,  his  account  of  them,  and  of 
his  purpose  in  constructing  them.  I  added,  that  they  were  lament- 
ably incomplete,  but  that  I  was  not  without  a  faint  hope  that  some 
of  the  materials  destined  for  the  construction  of  the  missing  Tables 
might  be  found  among  his  papers.  I  have  clung  to  this  hope  with  a 
tenacity  which  there  was  little  to  justify ;  but  after  the  most  minute 
search  and  anxious  inquiry,  I  am  compelled  to  relinquish  it. 

Notwithstanding  the  incontestable  value  of  the  following  Tables 
and  Notes,  it  is  not  without  infinite  pain  that  I  submit  them  to  the 
public  in  their  actual  state  ;  especially  since  I  have  the  full  persuasion 
that  some  at  least  of  those  which  are  wanting  were  either  prepared 
or  in  course  of  preparation.  As  I  always  corrected  the  press  with 
him,  I  ought  to  be  able  to  recollect  exactly  what  were  printed,  but 
several  circumstances,  which,  for  his  justification,  it  may  not  be 
impertinent  to  mention,  tended  to  efface  any  distinct  memory  of  them 
from  my  mind.  After  the  close  of  his  Lectures  in  1 832,  he  was  in  such 
a  state  of  suffering  and  depression  that  my  only  solicitude  was  to 
keep  everything  out  of  his  way  that  could  remind  him  of  his  abortive 
projects  and  frustrated  hopes ;  and  I  carefully  avoided  all  mention  of 
his  Lecturea  The  copies  of  the  Tables,  excepting  the  few  he  had 
distributed,  were  left  in  the  hands  of  the  printer,  and  remained  there 
till  very  recently. 

In  the  Preface  I  have  mentioned  the  several  occupations  in  which 
Mr.  Austin  engaged.  To  these  successively  he  devoted  all  the  time 
and  thought  of  which  incessant  attacks  of  illness  left  him  master ; 
and  after  eight  years  passed  in  a  fruitless  and  exhausting  struggle,  he 
was  compelled  to  abandon  it^  and  to  seek  some  mitigation  of  his 
sufferings  abroad. 

Thus  there  never  was  a  time  at  which  he  could  have  been  urged 
to  complete  this  laborious  work  with  the  smallest  chance  of  success. 
Nor  was  it  ever  alluded  to,  till  within  the  last  few  years,  when  he 
could  talk  with  calmness  of  his  failures  and  disappointments.     He 
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one  day  said  to  me,  '  I  have  been  looking  over  those  Tables  of  mine, 
and  I  may  say  to  you  that  I  am  really  surprised  at  my  own  work.' 
And  he  went  on  to  describe  what  had  excited  in  him  the  rare  emotion 
of  self- applause.  Thus  encouraged,  I  did  venture  to  express  my 
ardent  desire  that  he  would  finish  them,  and  return  to  the  work  in 
which  he  acknowledged  his  own  mastery.  But  he  only  replied,  '  It 
is  too  late — ^At  that  time  I  had  it  all  before  me.  The  time  is  over. 
Besides,  who  would  care  for  them  V 

This  was  the  last,  I  believe  it  was  the  only  time,  we  ever  spoke  of 
them,  and  it  was  decisive. 

And  thus,  after  the  lapse  of  thirty  troubled  years,  I  can  do  nothing 
but  either  suppress  what  competent  judges  deem  so  conclusive  a 
proof  of  his  ability  and  learning  (and  what,  above  all,  he  himself 
thought  admirable),  or  give  the  fragments  which  exist  of  the  complete 
structure  he  had  planned. 

It  appears  clear  from  the  numerous  references  to  them  which  will 
be  found  in  the  following  pages,  that  the  missing  Tables  were  in 
existence.  Whether  any  manuscript  was  left  in  the  printer's  hands, 
and,  in  so  long  a  lapse  of  time,  destroyed,  or  whether  he  himself, 
dissatisfied,  as  he  was  so  apt  to  be,  with  what  he  had  done,  destroyed 
it,  it  is  impossible  for  me  to  conjecture.  I  have  carefully  examined 
every  portion  of  the  manuscripts.  I  find  a  great  number  of  notes 
which  were  probably  intended  to  be  used  in  the  completion  of  this 
work,  but  nothing  that  can  be  applied  to  that  purpose  by  any  hand 
but  his. — «S.  A. 
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The  Arrangement  which  seems  to  have  been  in- 

Jus  (law)  Publicum  : 

( '  Quod  ad  Siaium  Rd  Romana — ad  publice  utilia — tpeeUU  : 
Qaod  in  sacris,  in  sacerdotiboB,  in  magistratibus  consiBtit.*) 


I 

Jus  (law)  quod  ad  Pbrsokas 
pertinet :  (otherwise,  De  Pkrsokib — De  JUBB 
Personarum  —  Drviaio  Peraofuirum:  if  Tdtw 
Tpoaunnaw  dialpecu — De  CONDICIONB  Homi- 
num — De  Statu  Sotninum — De  PerMnarum 
Statu.)    [0ote  4.] 


Jus  (law)  quod  ad  Rb8 

pertinet:  (otherwise  D« 

Rrbus.)    [^ot(6.] 
The  subjects,  or  matter,  of  which  de- 
partment appear  to  be  the  following  : 
vix. — 


I 

DoiciNTUH  (in  the  large  signification) : 
A  class  of  Rights  (their  corresponding  duties  being 
implied)  which  contains  the  following  genera^  viz. — > 


DoMiNnTM  rei  singolse :  (or 
Dominiumy  in  the  strict  ac- 
ceptation. Otherwise  styled 
Pbopribtas  ;  otherwise, 
In  Rb  Potbstas.) 


JuBA,  sive  JUBA  IK 
Re  alienft :  yelut 
ServUus,  Jus  Pifftuh 
riSf  etc. 


"I 


Dominium  Rerum  per 
uniybbsitatbm  ticquC- 
sitarum :  velut  fferedi- 
taiiSy  Dotis,  PeculU,  etc 


Jus  P088B8SIONIS : 


JuBis  in  re  alien& 
Quasi  Posskssio. 


[For  the  fijatt$  to  this  Table,  see  the  next  page.] 
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I. 


tended  by  the  Boman  InstittUioncU  Writers.     j^Ot0  1. 

Ju8  (law)  Privatum  : 

('  Quod  ad  nngularum  ntilitatem — ad  privatim  ntilia — spectat')    [^te  2.] 

Containing — 


Jua  (law)  quod  ad  AcnoNKs 
pertinet :  (otherwise  De  Ao- 
TIOWIBUS.)     [fiatt  8.] 
A  department  exclusiyely  conyersant  (according 
to  the  intended  arrangement)  abont  Civil  Procedure  ; 
bat  (as  it  is  given  by  Gains,  and  also  by  his  imita- 
tor Jastinian)  including  the  description  of  a  few 
rights  and  obligations  which  properly  are  subatantive. 


I 

Obligatio  (in  the  correct  signification) :    [^ote  6.  ] 
A  class  of  Rights  and  Obligations  which  contains  the  follow- 
ing genera^  viz. : — 


Obligationbs  ex  Contractu  Obuoationes  ex                 Oblioationes    r^^^^  7  1 

et  quasi  ex  Contractu :  Delicto :                        quasi  ex  Delicto,  t^"  «  '  •  J 

Which  department  relates  to  Which  department 

1.  Obligations  arising  im-  relates  to 

mediately  from  contracts  and  1.  Delicts,  in  the  strict  sig- 

quasi-contracts  ( —  Primary  nification  of  the  term:   %.e. 

Obligations— Obligations  no^  Damage    intentional    or    by   negligence    {*d6lo    aut 

founded  on  injuries,  delicts,  culpA '),  to  absolute  rights — to  jura  in  rem  (in  the 

or  wrongs).  largest  import  of  the  phrase) — to  jura  quas  valeni  in 

2.  Injuries  consisting  in  personas  qeneratim  (as  opposed  to/ura  quoe  valent  in 
the  non-performance,  or  in  personas  DETERiONATAa).  (See  Table  II.  note  3.) — 
the  undue  performance,  of  As  examples  of  Delicts,  in  the  strict  signification  of  the 
those  primary  obligations  :  term,  may  be  mentioned.  Assaults,  and  other  offences 
e.g.  MorA.  against  the  body ;  Libels  and  other  offences  against 

3.  Obligations  arising  im-  reputation ;  Thefts  considered  as  civil  injuries  ;  For- 
mediately  from  those  inj  nries,  cible  dispossession ;  Detention  maid  fide,  from  the  donxi- 
though  mediately  from  the  nus,  or  proprietor  of  the  subject;  Trespass  upon 
primary  obligations  of  which  another's  land  ;  Wounding,  or  otherwise  damaging, 
those  injuries  are  violations  :  his  slaves,  cattle,  or  other  movables. 

e.g.  Liabilities  on  an  Action  2.  The  Obligations,  incumbent  upon  the  injuring 

ex  contractu,  with  the  cor-  parties  to  restore,  satisfy,  etc. ;  with  the  corresponding 

responding  kight  of  Action  Rights  of  Action,  etc.  which  reside  in  the  injured 

residing     in     the     injured  parties. 

party.  

Whether  the  Law  of  Crimes,  of  Punishments,  and  of 
Criminal  Procedure,  fell  ivithin  the  plan  of  the  Roman 
Institutional  writers,  seems  to  be  doubtful,    [^otc  8.] 
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Notes  to  Tablb  I. 

Table  I.  [0Ot0  1.]    See  Gaii  Institutionum  Cammentarii  IV;  Ulpiani 

Note  1,  2.    jr^jj^-  Begvlarum  SingtUaris  Fragmenta ;  JUSTINIANI  InstUuiianes 

('  ex  omnibus  antiquorum  Institutionibus,  et  praecipue  ex  Com- 

mentanis  Gau  tarn  Institutionum  quam  Berum  Qtu>tidianarum, 

aliisque  multis  Commentariis,  compositae '). 

The  Arrangement  of  Justinian's  Institutes  (or,  rather,  of  the 
earlier  Institutes  from  which  they  were  copied  or  compiled),  is 
a  systematic,  or  scientific  one :  that  is  to  say,  derived  from  dis- 
tinctions lying  in  the  matter  of  the  treatise.  Thus,  the  Boman 
Law  (the  matter  of  the  Institutes)  is  divided,  in  respect  of  its 
sources,  into  Written  and  Unwritten,  etc. :  in  respect  of  its  subjects, 
into  Law  of  Persons  (ie.  special  or  particular  law),  Law  of  Things 
(i.e.  the  general  law  of  svhstarUive  rights  and  obligations).  Law  of 
Procedure,  etc.  But  the  arrangement  (if  such  it  can  be  called) 
of  his  Code  and  Digests,  is  an  historical  one.  Instead  of  being 
founded  upon  distinctions  lying  in  the  matter  of  the  compilations, 
it  was  taken  from  a  circumstance  purely  extraneous  and  acci- 
dental :  namely,  the  order  or  series  (consecrated  by  reverence  for 
antiquity),  in  which  the  various  branches  of  the  Soman  Law 
had  been  modified,  as  occasion  prompted,  by  the  Edict  of  the 
Praetors.  See  the  Constitution  'De  Conceptione  Digestorum,* 
in  which  the  Emperor  instructs  Tribonian  '  in  libros  et  titulos 
materiam  digerere,  tam  secundiim  Nostri  constitutionem  Codicis, 
quam  Edicti  perpetui  imitalionem^'  It  is  scarcely  necessary  to 
add,  that  each  of  these  clumsy  compilations  is  the  merest  chaos. 
In  the  Table  here  submitted  to  the  reader  (which  has  been 
abstracted  from  the  three  treatises  mentioned  above,  and  also 
from  the  corresponding  portions  of  the  Digests  or  Pandects),  the 
terms  of  the  Classical  Jurists  are  given  exactly.  With  a  view 
to  the  study  of  these  admirable  writers  (who  are  incomparably 
the  best  teachers  of  the  Roman  Law),  this  is  a  matter  of  the 
highest  importance.  Such  a  multitude  of  new,  and,  in  some 
respects,  preferable  expressions,  has  been  imported  into  the 
system  by  the  later  Civilians,  that  those  who  have  only  studied 
it  in  the  writings  of  these  last,  scarcely  know  it  again  when  they 
mount  to  the  original  sources. 

[|ptOt0  2.]  For  the  distinction  between  Jus  publicum  and 
Jus  privatum,  see  Inst.  lib.  i  tit  i  §  4 ;  Dig.  ib.  i.  tit.  i  Tit.  i. 
/.  1.  §  2. — ^And  see  below.  Note  8.  It  seems  that  the  Elementary 
writers    commonly  confined    themselves    to   the   latter.       For 
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Justinian's  Institutes  briefly  indicate  the  distinction,  and  then    Tablk  I. 

Note  2-6. 


immediately  subjoin  '  Dicendum  est  igitur  de  jure  privato/ 


[I^OtC  3.]  The  Arrangement  of  Private  Law  exhibited  in 
the  Table  above  is  fonnally  announced  by  Gains  (i.  §  8.  '  De 
Juris  Divisione '),  and  also  by  Justinian  (Inst  L  2.  §  12) :  And, 
in  spite  of  the  opinion  now  prevalent  in  Gennany  (see  Tab.  III.), 
it  seems  to  be  the  arrangement  which  they  intended  and  actually 
observed.  Their  adherence  to  it  may  be  traced  in  the  Institutes 
of  Gaius,  and  is  obvious  in  those  of  Justinian. 

Compare  the  following  places  of  the  latter:  Inst,  i  2.  §  12. 
— iL  1.  in  princip. — il  2.  §  2. — il  5.  §  6. — iii.  12,  *De  Obli- 
gationibus,'  in  princip. — iv.  6,  '  De  Actionibus/  in  princip. 

For  the  scope  or  purpose  of  this  Arrangement,  see  Table  II. 
note  2. 

U^Ote  4.]  These  various  expressions  for  the  Law  of  Persons 
may  be  found  in  the  following  places : — Gaii  Camm,  i.  §§  8,  9. — 
Inst  i.  2.  §  12  :  t  3.  in  pr. — ^Dig.  i.  5.  ('  De  Statu  Hominum ') 
/.  2. — Theophilus  4.  6.  pr. 

U^OtC  5.]  Gaii  Comm,  ii.  §  1. — Inst  ii.  1.  in  principio. 

In  the  language  of  the  Boman  Lawyers,  the  term  '  lies  *  has 
various  meanings;  and  of  these,  the  two  following  demand 
particular  notice.  It  means,  first.  Things,  Persons,  Acts  (or 
Forbearances),  as  subjects  or  objects  of  rights  and  obligations : — 
'materia  juri  subjecta^ — 'in  qusl  jus  versatur^ — 'ea  quce  jure 
nostro  afficiuntur' — 'quae  tanquam  materia  ei  sunt  proposita.* 
Or  it  means,  secondly.  Sights  and  Obligations  themselves : — *  res 
incarporales' — *  ea  quae  injure  consistunt:'  velut  'jus  hereditatis,' 
'jus  utendi  fruendi,'  ' servitutes,'  ' Migatianes  quoquo  modo 
contract».' 

See  Inst  ii.  2.  §  2. — If  this  passage  had  been  well  considered, 
those  differences  about  the  arrangement  of  the  Institutes,  which 
are  referred  to  in  Note  3,  would  scarcely  have  arisen.  See 
Table  IIL 

For  the  import  of  the  expression  'Jus  quod  ad  lies  pertinet,' 
see  Table  II.  note  2. 

[jptot0  6.]  Dominium  (in  the  large  signification)  and  Ohligatio 
(in  the  correct  signification)  are  synonymous  with  the  Jtcs  in 
Hem  and  Jvs  in  Personam  (determinatam)  of  numerous  modem 
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Table  I.    writers  upon  the  Boman  Law.     For  the  import  of  which  dis- 
^''**  ^-     tinction,  see  Table  II.  note  3. 

B7  the  Classical  Jurists, '  Obligation '  is  never  employed  in 
that  large  generic  sense  which  it  has  acquired  in  subsequent 
times.  In  the  language  of  these  writers,  it  has  commonly  the 
following  meanings. 

l"*.  It  signifies  the  Obligation  which  answers  to  a  Eight  in 
personam, 

2°.  Inasmuch  as  they  had  no  name  specificaJly  belonging  to 
this  last  (rights  of  every  class  being  embraced  by  the  word  jus), 
they  used  the  term  'Obligation'  to  denote  that  BigJU  (in personam) 
with  which  the  Obligation  correlates. 

3^  It  signifies  the  BigM  (in  personam)  which  resides  in  the 
party  entitled,  vrith  the  Obligation  which  is  incumbent  upon  the 
opposite  party :  *  Vinculum  inter  utrumque.' 

It  is  remarkable  that  a  similar  ambiguity  (with  a  swarm  of 
others)  sticks  to  the  term  Jus,  Thus,  '  in  omne  Jus  defuncti 
succedere,'  is  to  succeed  to  the  obligations  as  well  as  to  the  rights 
of  the  deceased.  So  of  the  German  word  Becht ;  in  the  legal,  as 
well  as  in  the  popular,  language  of  the  Middle  Ages.  And  so, 
in  our  own  country,  when  a  man  is  obliged  to  do  a  thing,  it  is 
not  unfrequently  said  '  that  he  has  a  right  to  do  it ' — an  expres- 
sion at  which  we  laugh,  but  which,  beyond  a  doubt,  is  good  Saxon 
English. 

As  the  Soman  Lawyers  had  no  specific  expression  for  Eights 
against  determinate  persons,  so  had  they  no  term  appropriated  to 
those  general  Obligations  which  correspond  to  rights  in  rem, 
A  Eoman  Lawyer,  speaking  of  such  an  obligation,  would  have 
used  the  generic  term  NecessUas;  or,  less  correctly,  Offidum; 
— the  former  signifying  obligations  which  are  imposed  and 
sanctioned  by  law  ;  the  latter  denoting,  properly,  those  religious 
and  moral  obligations,  which,  as  wanting  that  cogent  sanction, 
are  frequently  styled  '  imperfect/ 

Consequently,  the  language  of  the  Eoman  Lawyers  stood 
(nearly)  thus : 

1°.  For  rights  (universally,)  they  had  '  Jus :  for  rights  in  rem 
(generally), '  Dominium  *  (in  its  loose  signification)  :  for  rights  in 
personam,  *  Obligatio,' 

2°.  For  obligations  or  duties  (universally)  they  had  '  Offidum ' 
and  *  Necessitas :'  for  the  special  obligations  which  answer  to  rights 
in  personam,  *  Obligatio,' — For  the  general  duties  or  obligations 
which  answer  to  rights  in  rem,  they  had  no  specific  expression. 
But  since  obligations  of  this  class  were  never  denoted  by  '  Obli- 
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gaJtiol  and  since  obligations  of  the  other  class  were  always  denoted    "^^^^l' 
by  it,  *Officium '  or  ^NecessUas*  when  opposed  to  'Obligatio'  supplied 
the  defect. — For  a  closer  examination  of  the  matter,  see  Table 

11.  note  3. 

[What  follows,  to  the  end  of  the  Note,  was  found  among  'Loose 
Papers.'  It  is  marked  '  Note  6,  to  Table  I.,'  and  is  the  only  fragment 
to  which  a  place  is  distinctly  assigned. — S.  A,] 

[The  Latin  Jus  (not  synonymous  with  Law)  sometimes  means 
Eight  as  opposed  to  Obligation.  Sometimes,  however,  it  is  used 
collectively,  and  denotes  right  and  obligation,  or  obligation  alone. 
*  Succedere  in  omne  Jus  defunctil  is  to  succeed  to  his  obligations 
as  well  as  to  his  rights. 

The  word  '  Obligation '  (stricto  sensu)  has  also  a  double  mean- 
ing. Sometimes  it  means  the  obligation  which  corresponds  with 
Jus  ad  Hem  ;  sometimes  it  means  the  right  of  the  one  party,  as  well 
as  the  obligation  of  the  other.  Thus  the  party  who  gains  a  right 
by  a  contract  is  said  to  acquire  an  obligation ;  i,e.  a  right  against 
the  party  who  is  bound  by  the  obligation.  Thus,  also,  the  theory 
of  the  Eights  and  Obligations  which  arise  out  of  contracts,  and 
of  the  rights  and  obligations  which  resemble  these,  though  they 
originate  in  other  incidents,  are  treated  in  the  Institutes,  Gains, 
etc.  under  the  title  of  Obligations :  an  expression  which  denotes 
the  rights  of  the  parties  entitled,  as  well  as  the  obligations  of 
the  parties  who  are  bound. 

The  French  word  *  Engagement^  which,  though  it  properly 
mean  not  an  obligation,  but  an  obligatory  incident  of  a  certain 
kind  {e,g,  a  contract),  also  means  obligation,  and  is  used  by 
certain  French  writers  as  a  collective  expression  for  rights  and 
obUgations. 

In  the  German,  Bechtsverhdltniss  (a  relation  arising  out  of 
law)  is  also  a  generic  name  for  right  and  obligation.  Sometimes 
it  denotes  right  or  obligation ;  but  then  it  always  denotes  the 
right  or  obligation  as  related  to  the  obligation  or  right.  It 
denotes  the  one  and  connotes  the  other. 

An  objection  to  these  uses  of  Jus,  Obligatio,  and  JEngagement 
is,  that  the  words  thus  used  are  ambiguous,  and  that  when  we 
want  to  discriminate  between  right  and  obligation,  we  must 
constantly  annex  to  the  term  a  declaration  of  the  sense  in  which 
we  mean  to  use  it. 

But  there  is  another  objection  of  a  more  general  nature :  an 
objection  which  applies  equally  to  Sechtsverhdltniss :  namely, 
that  each  of  these  terms  (used  collectively)  supposes  that  every 
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Table  I.  right  supposes  an  obligation ; — ^that  every  obligation  as  well  as 
Note  6.  gygjy  rigjjij  ig  relative ;  that  as  the  existence  of  a  party  invested 
with  a  right  supposes  the  existence  of  one  or  more  subjected  to 
a  corresponding  obligation,  so  the  existence  of  a  party  subjected 
to  an  obligation  must  suppose  that  some  other  party  is  clothed 
with  a  corresponding  right.  This,  however,  as  we  have  already 
shown,  is  not  true.  There  are  absolute  obligations,  although 
there  are  no  absolute  rights. 

The  English  language  has  this  advantage,  that  though  its 
vocabulary  of  leading  terms  is  scanty,  they  are  precise  and  un- 
ambiguous ; — Law — Eight — Obligation. 

*  Befugniss '  and  '  Pflwht  *  seem  to  denote  right  and  obligation 
in  abstract,  but  sometimes  the  same  in  concrete ;  '  Recht '  and 
'  Verbindlichkeit'  the  converse :  i.e.  more  commonly  in  concrete, 
but  sometimes  in  abstract. 

'  FarderuTig '  (which  corresponds  with  the  Latin  Dehitum  in 
its  largest  sense)  denotes  that  which  is  to  be  done,  positively  or 
negatively,  in  consequence  of  the  obligation ;  which  last  is  rather 
the  '  vinculum! 

'  Officium '  is  moral  duty  or  obligation  in  the  largest  sense. 

*  Necessitas '  (which  rarely  occurs)  is  legal  duty  or  obligation, 
also  in  the  most  extensive  meaning  of  the  word  obligation. 

*  Obligatio'  is  a  species  of  *  Necessitas  :*  i,e.  Obligation  limited 
to  a  determinate  person  or  persons.  A  specific  name  for  the 
*  NecessUas '  which  corresponds  with  Jus  in  rem  is  not  to  be  found. 

In  German  there  are  single  names  for  the  party  having  a 
right,  and  for  the  party  subjected  to  an  obligation.  In  other 
languages,  circumlocution  must  be  resorted  to.  The  English 
'  entitled '  applies  only  to  the  first,  and  only  denotes  it  in  an 
indirect  manner. 

Eight,  Obligation,  Duty  {Devoir,  Ojfficium\ — with  their 
corresponding  expressions,  '  it  is,  or  is  not  right  to  do  such  an 
act,'  *  such  an  act  ought,  or  ought  not  to  be  done;'  *  such  an  act 
is  right,'  '  such  an  act  is  a  duty,'  etc. — are  perfectly  equivalent 
expressions ;  as  denoting  conformity  with  a  rule  (or  rather 
performance  or  observation  of  the  obligation  which  the  rule 
prescribes). 

Sometimes  they  simply  denote  approbation  of  some  rule  of 
conduct  or  of  some  act ;  as,  '  Law  as  it  ought  to  be.' 

Sometimes  *  ought '  (and  devoir y  the  verb)  denote,  like  Law, 
conformity  with  any  established  order  of  incidents :  as  '  such  an 
event  ought  to  (or  should,  or  must)  have  happened,  on  such  and 
such  suppositions.' 
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The  metaphorical  sense  in  this  case  differs  from  that  in  the  ^^?^  \ 
case  of  Law  only  to  this  extent :  that  whereas  the  metaphorical  ^  ^  / 
'  Law  *  denotes  the  customary  order,  *  ought '  denotes  the  meta- 
phorical obligation  which  that  law  is  feigned  to  have  imposed. 
Observance  of  a  law,  or  of  the  obligation  which  that  law  imposes, 
are  equivalent  expressions ;  each  being  causes  of  the  uniformity 
which  it  is  intended  to  indicate.] 

[j^OtC  7.]  The  distinction  between  Obligations  ex  Delicto, 
and  Obligations  QvAisi  ex  Delicto,  seems  to  be  superfluous  and 
illogical.     Obligations  Q^asi  ex  Delicto  arise  from  two  causes : 

1®.  Damage  to  the  right  of  another  by  one's  own  negligence 
(cvlpd,  imprudentid,  imperitid)  : 

V,  Damage  to  the  right  of  another  by  some  third  person 
for  whose  delicts  one  is  liable  (e.g,  '  filius  in  potestate/  *  servus,' 

*  aliquis  eorum  quorum  operd  exercitor  navis  aut  stabuli  navem 
aut  stabulum  exercet').  Cases  of  the  former  sort  faU  within 
the  notion  of  Delict ;  and  many  such  cases  are  actually  ranked 
with  Delicts  in  the  Lex  Aquilia  (one  of  the  principal  sources  of 
the  Eoman  Law  for  that  department  of  it).  In  cases  of  the 
latter  sort,  the  class  of  the  obligation  varies  with  the  nature  of 
the  ground  upon  which  the  liability  is  founded.  If  the  mischief 
be  caused,  though  remotely,  by  the  negligence  of  the  party  obliged 
{e.g.  *  si  aliqtmtentcs  culpas  reus  sit,  quod  operd  malorum  hominum 
vteretur '),  the  case,  as  before,  falls  within  the  notion  of  Delict. 
And  supposing  that  the  party  obliged  is  clear  of  intention 
and  negligence,  his  obligation  should  be  referred  to  that  miscel- 
laneous class,  which  are  said,  by  analogy,  to  arise  from  (qttasi) 
Contracts. 

[j^Ote  8.]  The  Institutes  close  with  a  short  Title  *  De  Publicis 
Judiciis,*  which  only  includes  a  species  of  Criminal  Procedure, 
together  with  the  Crimes  and  Punishments  to  which  that  species 
was  appropriate. 

See  the  Title  in  question,  and  also  the  following  places  in 
the  Digests  :  xlvii.  1,  'De  Privatis  Delictis,*  /.  L  3.-^ — tit.  2. 1.  94. 
— tit.  10.  /.  45. — tit.  11, 'De  JSxtraordinariis  Criminibus.* — tit. 
20.  L  1,  2. — tit.   23,  *De  Popularibus  Actionibus.' — xlviii.   1, 

*  De  PuMids  Judiciis,'  to  tit.  3,  inclusive. — tit.  1 6,  to  the  end 
of  the  Book,  and  especially  tit.  19,  'De  Posnis*  L  1.  §  3. 

It  would  seem  that  this  Title  in  the  Institutes  is  not  a 
member  or  constituent  part  of  the  work,  but  rather  a  hasty  and 
incongruous  appendix  added  on  as  an  after-thought  ^  For,  first, 
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TablbL  instead  of  expounding  the  subject  in  a  systematic  manner,  it 
merely  touches  ('  per  indicem ')  a  fragmerU  of  the  subject 
Secondly,  It  appears  that  Criminal  Law  was  looked  upon  by  the 
Soman  Jurists  as  properly  forming  a  department  of  Jus  Publicum  : 
And  this,  it  is  most  probable,  was  not  included  in  the  Treatises 
from  which  Justinian's  Institutes  were  copied  or  compiled. 

See  above,  Notes  1  and  2. — ^Whether  a  similar  Title  was 
appended  to  the  Institutes  of  Gains  is  uncertain ;  the  concluding 
portion  of  the  Manuscript  being  lost  or  illegible. 

In  order  to  determine  the  place  which  should  be  assigned  to 
Criminal  Law  (or,  rather,  in  order  to  determine  the  arrangement 
which  should  be  given  to  the  whole  Aggregate  of  Law — '  Omne 
Corpus  Juris '),  it  would  be  necessary  to  settle  the  import  of  an 
extremely  perplexing  distinction:  namely,  the  distinction  between 
Public  Law  and  Private  (or  Civil)  Law. — ^According  to  the  large 
and  vague  meaning  which  is  often  attached  to  it,  '  Public  Law ' 
comprises  not  only  the  whole  of  Criminal  Law,  but  also  much, 
if  not  the  whole,  of  the  Law  which,  commonly,  is  denominated 
' Private*  And  if  the  term  be  taken  in  this  its  loose  signification, 
a  distinct  and  intelligible  arrangement  of  the  Corpus  Juris  is 
simply  impossible.  According  to  the  strict  and  determinate 
meaning  which  seems  to  have  been  annexed  to  it  by  some, 
*  Public  Law '  is  included  in  the  Law  of  Persons :  that  is  to  say, 
it  is  merely  a  subordinate  member  of  that  great  Aggregate  or 
Whole,  which,  under  the  absurd  name  of  *  Private  Law,'  is 
frequently  opposed  to  it  If  *  Public  Law '  be  taken  in  this  its 
definite  import,  there  is  only  a  small,  though  weighty,  portion  of 
Criminal,  that  can  possibly  be  referred  to  it  with  propriety. — 
See  Table  III.  sub  f/ne. 
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Notes  to  Table  II. 

[j^Ot0  1.]  This  arrangement  coincides  exactly  with  that  TablbII. 
which  I  have  given  in  Table  I.  But  in  lieu  of  the  terms  which  .  ^  '  > 
occur  in  the  Institutes  of  Justinian,  in  the  Excerpts  from  the 
Classical  Jurists  of  which  his  Digests  are  composed,  in  the 
Institutes  of  Gains,  etc.,  I  have  here  substituted  terms  which 
originated  in  the  Middle  Ages,  or  in  times  still  more  recent 
For  the  following,  amongst  other  reasons,  these  terms  demand 
attention. 

1.  Expositors  of  the  Eoman  Law  often  introduce  them  into 
their  writings  without  sufl&cient  explanation;  without  opposing 
them  to  the  corresponding  expressions  which  were  employed  by 
the  authors  of  the  system. 

2.  Writers  upon  Universal  Jurisprudence,  upon  the  so-called 
Law  of  Nations,  and  even  upon  Morals  generally,  have  often 
drawn  largely  from  that  justly  celebrated  system ;  and,  in  their 
express  or  tacit  references  to  it,  have  commonly  adopted  the 
terms  devised  by  modem  Civilians,  or  by  Commentators  of  the 
Middle  Ages. 

3.  These  terms  have  been  imported  into  the  technical 
language  of  the  systems  which  are  mainly  derived  from  the 
Soman :  e.g,  the  French  Law,  the  Prussian  Law,  the  Conmion  or 
General  Law  of  Germany. 

4.  Some  of  these  terms  are  better  constructed  than  the 
corresponding  expressions  of  the  Ancients ;  and  are,  indeed,  the 
only  ones,  authorised  by  general  use,  which  denote  the  intended 
meaning  without  the  most  perplexing  ambiguity. 

Trace  the  Arrangement,  which  is  given  in  the  Table  above, 
through  the  following  places  of  Heineccius,  the  most  celebrated 
teacher  of  the  Boman  Law  in  the  eighteenth  century : — 
'Elementa  Juris  Civilis  secundum  Ordinem  Institutionum'; 
together  with  his  admirable,  though  less  known  *  Bedtationes  in 
Elementa,  etc. :' — Lib.  i.  tit.  1.  §§  30,  31. — tit.  2.  §  74— ii.  tit 
1.  §  310  in  princip.  §§  331  to  334.  §  335  in  princip.— tit.  3. 
§  392.— tit.  10.  §  484.— iiL  tit.  14.  §§  767,  768,  771,  772,  774, 
778. — tit.  28. — iv.  tit  1. — tit  5. — tit  6. — tit  18.  And  see 
the  corresponding  places  of  his  '  Antiquitates,'  in  which  the 
Arrangement  of  the  Institutes  is  also  observed. 

l^Ott  2.]  *Jti8  Eerum:'  i,e.  Law  regarding  Eights  and 
Obligations  in  general,  together  with  the  Things  which  are  their 
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Table  II.  subjects  or  objects.  It  stands  opposed,  on  the  one  side,  to  Jtis 
ote2,8,  .  actionum  :  i.e.  Law  not  regarding  mbstantive  rights  and  obliga- 
tions, but  the  means  by  which  they  are  enforced  when  a  resort 
to  the  tribunals  is  necessary.  (See  Tables  V.  VI.  note  2.)  It 
stands  opposed,  on  the  other  side,  to  Jils  Personarxtm  :  i.e.  Law 
regarding  the  distinctive  rights  and  obligations,  which  arise  from 
(or,  rather  compose)  the  various  conditions  of  persons.  (See 
below,  note  3,  C.  b. :  And  see  Table  IV.  sec.  2.) 

It  was  probably  styled  Jus  Berum,  or  Jus  quod  ad  Bes 
pertinet,  for  one  of  the  following  reasons : — 

1.  Inasmuch  as  the  term  Bes  included  rights  and  obliga- 
tions, the  general  law  or  doctrine  of  rights  and  obligations  might 
be  styled  Jvs  Berum,  without  a  solecism.     (See  Table  I.  note  5.) 

2.  The  description  of  the  Bes,  which  are  subjects  of  rights 
and  obligations,  is  placed,  in  the  Institutes,  at  the  beginning  of 
the  Jics  Berum  :  and  hence,  a  name,  strictly  belonging  to  a 
section  was  naturally  extended  to  the  whole  department  of  which 
that  particular  section  was  the  prominent  and  most  obvious 
feature.  So  the  third  department  embraces  the  law  of  Procedure  ; 
but  as  Actions  (strictly  so  called)  occupy  the  foremost  place,  the 
whole  is  denoted  by  the  partial  and  inadequate  name  of  Jus 

ACTIONUM. 

The  arrangement  of  the  Boman  Lawyers  is  liable  to  objection 
in  the  detail,  but  is  manifestly  just  in  the  main  ;  though  certain 
modem  writers  have  involved  it  in  thick  obscurity,  by  grossly 
misconceiving  the  purpose,  and  grievously  distorting  the  ex- 
pressions. 

[i^Ote  3.]  (A.)  'Jiis  m  Re — Jus  in  Bem — Jus  reale — 
Dominium  sensfu  latiore ;' 

These  expressions  are  synonymous.  Taken  in  the  largest 
signification  of  which  they  are  susceptible,  they  denote  a  class 
of  rights  which  may  be  defined  thus  : — Bights  of  persons  against 
ALL  other  persons,  or,  at  least,  against  other  persons  gefierally : 
— '  Facultas  homini  competens  sine  respectu  ad  cektam  personam.' 
Or  these  rights  may  be  defined  as  follows: — Such  rights  of 
persons  as  answer  to  obligations  incumbent  upon  all  other 
persons,  or,  at  least,  upon  other  persons  generally. 

'Jus  AD  Rem — Jus  in  Personam — Jus  personals — ^Obli- 
GATIO :' 

Taken  in  the  largest  signification  of  which  they  are  suscept- 
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ible,  these  synonymous  expressions  denote  a  class  of  rights  to  Table  II. 
which  the  ensuing  definitions  will  apply : — Eights  of  persons  ^g  ^  ' 
(igainst  determinate  persons : — Eights  answering  to  obligations 
incumbent  upon  determinate  persons : — '  Facultas  homini  com- 
petens  in  certam  personam! 

Eights  of  the  first  class,  and  rights  of  the  second  class,  are, 
therefore,  distinguishable  by  this: — The  obligations  correlating 
with  these,  are  limited  to  determinate  persons:  the  duties  (or 
obligations)  correlating  with  those,  attach  universally  or  generally. 

But  though  this  is  the  essence  of  the  distinction,  they  are 
further  distinguishable  thus.  The  duties  or  obligations  which 
answer  to  rights  of  the  first  class,  are,  all  of  them,  negative :  that 
is  to  say,  obligations  to  forbear  or  abstain.  Of  those  obligations 
which  answer  to  rights  of  the  second  class,  some  are  negative, 
but  some  (and  most)  are  positive :  that  is  to  say,  obligations  to 
do  or  perform. 

(B.)  The  fuU  exposition  of  this  aU-pervading  distinction,  is 
necessarily  reserved  for  the  Course  of  Lectures  to  which  these 
Tables  are  intended  to  serve  as  helps.  But,  perhaps,  the  follow- 
ing examples  will  give  the  clue  to  its  import. 

(a.)  Ovmership  or  Property  (equivalent  to  Dominion,  taken  in 
its  limited  senses),  is  a  term  of  such  complex  and  various  mean- 
ing, that  it  were  hardly  possible  to  force  a  just  explanation  of  it 
into  the  narrow  compass  of  a  note.  But  in  order  to  illustrate 
the  distinction  here  in  question.  Ownership  may  be  described, 
accurately  enough,  thus : — The  Eight  to  use  or  deal  vnth  some 
given  subject,  in  a  manner,  or  to  an  extent,  which,  though  it  is 
not  unlimited,  is  indefinite.  In  which  description  is  necessarily 
implied,  that  the  Law  will  protect  or  relieve  the  owner  against 
every  disturbance  of  his  right  on  the  part  of  any  other  person. 
To  change  the  expression,  all  other  persons  are  bound  to  forbear 
from  acts  inconsistent  with  the  scope  of  his  right.  But,  here, 
the  obligations  which  correlate  vnth  that  very  right,  terminate. 
ISiyery  positive  obligation  which  may  regard  or  concern  that  right, 
is  nevertheless  foreign  or  extraneous  to  it,  and  flows  from  some 
incident  specially  binding  the  party  upon  whom  the  obligation 
falls :  for  instance,  from  a  contract  into  which  he  enters  with 
the  owner  of  the  subject,  or  a  delict  which  he  commits  against 
his  right  of  ownership.      In  other  words,  every  such  positive 
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Table  II.  obligation  is  confined  to  a  determiriate  person,  and  is,  therefore, 
a  *B  b  *^  obligation  (in  the  sense  of  the  Roman  Lawyers).  And  even 
^^ — , — '  an  obligation  which  is  negative  and  regards  the  right  of  owner- 
ship, will  not  correspond  to  that  very  rights  in  case  the  vinculum 
be  special ;  that  is  to  say,  not  attaching  indefinitely  upon  all 
mankind,  but  binding  some  certain  person  or  some  certain 
persons,  and  arising  from  some  incident  which  particularly 
regards  the  obliged. 

It  follows  that  Ownership  or  Property  is  Jus  in  Rem,  For 
ownership  is  a  right  of  a  person,  over  oi  to  a  person  or  thing, 
against  ALL  otlier  persons: — a  right  implying  and  exclusively 
resting  upon  obligations  which  are  at  once  universal  and  negative. 

In  case  the  subject  of  Jus  in  Bern  happen  to  be  a  person,  the 
position  of  the  party  entitled  wears  a  double  aspect.  He  has 
rights  {in  rem)  over  or  to  the  subject,  as  against  other  persons 
generally.  He  has  also  rights  {in  personara)  against  the  subject, 
or  lies  under  obligations  (in  the  narrower  meaning  of  the  term) 
towards  the  subject 

See  below,  in  the  present  note,  C.  b. 

(b.)  Servitus  (for  which  the  English  *  easement  *  is  hardly  an 
adequate  expression)  is  a  right  to  use  or  enjoy,  in  a  given  or 
definite  manner,  a  subject  owned  hy  another.  Take,  for  instance, 
a  Right  of  Way  over  another's  land. 

The  term  is  often  extended  to  certain  rights,  which,  properly, 
are  rights  of  ovmership  limited  in  point  of  duration :  e,g.  Usus- 
fructus,  Usus,  Hahitatio,  It  has  also  been  applied  to  a  right 
{Superficies),  which,  justly  considered,  is  a  species  of  Condominium : 
i,e.  a  right  of  ownership  over  some  given  subject,  but  limited  by 
a  right,  similar  and  simultaneous,  which  resides  in  another 
person.  But  as  servitudes  are  frequently  distinguished,  and  by 
the  Roman  Lawyers  themselves,  from  the  rights  which  I  have 
just  mentioned,  I  think  that  authority  as  well  as  the  reason  of 
the  thing,  justifies  the  description  above. 

Now  according  to  that  description,  the  capital  difiference 
between  Ownership  and  Servitus  lies  in  this :  that  the  right  of 
dealing  with  the  subject,  which  resides  in  the  owner  or  proprietor, 
is  larger,  and  indeed,  indefinite ;  whilst  that  which  resides  in 
the  party  entitled  to  the  servitude,  is  narrower  and  determinate. 
In  respect  of  the  grand  distinction  which  here  is  directly  in 
question.  Ownership  and  Servitus  are  equivalent.  Servitus,  like 
Ownership,  is  Jus  in  Rem,  For  it  avails  against  all  mankind, 
including  the  owner  of  the  subject.     Or  (changing  the  expression) 
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it  supposes  an  obligation  on  all  (the  owner  again  included)  to  Tablb  II. 
forbear  from  every  act  which  would  prevent  or  liinder  the  enjoy-  b.,  B.  c. 
ment.  But  this  is  the  only  obligation  which  corresponds  to  the 
Jtbs  Servitutis:  every  special  obligation  which  happens  to 
regard  it,  being  nevertheless  foreign  or  extraneous  to  it. 
Suppose,  for  example,  that  the  servitude  is  constituted  (or 
granted)  by  the  owner  or  proprietor  of  the  subject :  and  suppose 
that  the  owner  or  proprietor  also  contracts  with  the  grantee,  not 
to  molest  him  in  the  exercise  of  the  right.  Now,  here,  the 
grantor  of  the  servitude  lies  under  turn  obligations :  one  of  them 
arising  from  the  grant,  and  answering  to  the  right  which  it 
creates;  the  other  derived  from  the  contract  by  which  he  is 
specially  bound,  and  answering  to  the  right  {in  personam)  which 
the  contract  vests  in  the  grantee.  In  case  he  molest  the  grantee 
in  the  exercise  of  the  servitude,  the  act  is  single,  but  the  injury 
is  double.  He  violates  an  Offidum  (or  duty)  which  he  shares 
with  the  rest  of  mankind,  and  he  also  breaks  an  Obligation  which 
arises  from  his  peculiar  position. 

(c.)  Having  given  an  example  or  two  of  Eights  in  rem,  I 
will  now  produce  examples  of  Eights  in  personam. 

Eights  begotten  by  Contracts  (or,  ascending  to  a  larger  ex- 
pression, by  Pcu^ts  or  Conventions),  belong,  all  of  them,  to  this 
last-mentioned  class :  although  there  are  certain  cases  (incapable 
of  explanation  here),  in  which  the  right  of  ownership,  and  others 
of  the  same  kind,  are  said  (by  a  solecism)  to  arise  from  contracts, 
or  are  even  talked  of  (with  conspicuous  and  flagrant  absurdity) 
as  if  they  arose  from  obligations  in  the  sense  of  the  Eoman 
lawyers. 

Eights  which,  properly  speaking,  arise  from  contracts,  avail 
against  the  parties  who  bind  themselves  by  contract,  and  also 
against  the  parties  who  are  said  to  represent  their  persons :  that 
is  to  say,  who  succeed,  on  certain  events,  to  the  universitas  (or 
bulk)  of  their  rights,  and,  therefore,  to  their  faculties  (or  means) 
of  fulfilling  or  liquidating  their  obligations.  But  as  against 
persons  who  neither  oblige  themselves  by  contract,  nor  succeed 
per  universitatem  to  the  means  of  performing  obligations,  rights 
which,  properly  speaking,  arise  from  Contracts,  are  nothing. 
Suppose,  for  example,  that  you  contract  with  me  to  deliver  me 
some  movable  (a  slave,  a  horse,  a  garment,  or  what  not) ;  but, 
instead  of  delivering  it  to  m^,  in  pursuance  of  the  contract,  that 
you  sell  and  deliver  it  to  another.  Now,  here,  the  rights  which 
I  acquire  by  virtue  of  the  Contract  or  Agreement  are  the  follow- 
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Table  II.  ing.  I  have  a  right  to  the  movable  in  question,  as  against  you 
c!,  B/d. '  specially :  jus  ad  rem  (acquirendam).  So  long  as  the  ownership 
^  V  ^  and  the  possession  continue  to  reside  in  you,  I  can  force  you  to 
deliver  me  the  thing  in  specific  performance  of  your  agreement, 
or,  at  least,  to  make  me  satisfaction,  in  case  you  detain  it. 
After  the  delivery  to  the  hiyer,  I  can  compel  you  to  make  me 
satisfaction  for  your  breach  of  the  contract  with  me.  But  here 
,  my  rights  end.  As  against  strangers  to  that  contract,  I  have 
no  right  whatever  to  the  movable  in  question.  And,  by  conse- 
quence, I  can  neither  compel  the  buyer  to  yield  it  to  me,  nor 
force  him  to  make  me  satisfaction  as  detaining  a  thing  of  mine. 
For  *  obligationum  substantia  non  in  eo  consistit  %U  aliquod  nos- 
trum fadat,  sed  ut  alium  nobis  obdringcU  ad  dandum  aliquid, 
vel  faciendum,  vel  praestandum.'  (See  the  admirable  Title  in 
the  Digests,  '  De  Obligationibus  et  Actionibus,'  xliv.  7.)  But  if 
you  deliver  the  movable,  in  pursuance  of  your  agreement  with 
me,  my  position  towards  other  persons  generally  assumes  a  dif- 
ferent aspect  In  consequence  of  the  Delivery  by  you  and 
the  concurring  Apprehension  by  w^,  the  thing  becomes  min>e : 
for  the  Delivery  and  Apprehension  are  a  Modv^  Acquisitionis, 
and  not,  like  the  Contract  of  which  they  are  a  consequence,  a 
Titulus  AD  ACQUIRENDUM.  I  have  now  jus  in  rem : — a  right  to 
the  thing  delivered,  as  against  all  mankind :  a  right  answering 
to  obligations  negative  and  universal.  And,  by  consequence,  I 
can  compel  the  restitution  of  the  subject  from  any  who  may  take 
and  detain  it,  or  can  force  him  to  make  me  satisfaction  as  for  an 
injury  to  my  right  of  ownership. — Ubi  rem  meam  invenio,  ibi 
eam  vindico ;  sive  cimi  ed  personS,  negotium  mihi  fuerit,  sive  non 
fuerit.  Contra,  si  a  bibliopole  librum  emi,  isque  eum  nondum 
mihi  traditum  vendiderit  iterum  Sempronio,  ego  sane  contra 
Sempronium  agere  nequeo;  quia  cum  eg  nullum  mihi  unquam 
interces^  negotium  :  sed  agere  debeo  adversus  bibliopolam  a  quo 
emi ;  quia  ago  ex  contractu^  i.e.  ex  jura  AD  rem* — Heineccii 
BecUationes,  lib.  ii.  tit.  I.  §  331. 

(d.)  Rights  of  Action,  with  all  other  rights  founded  upon 
injuries,  are  also  jura  in  personam.  For  they  answer  to  obliga- 
tions attaching  upon  the  determinate  persons,  from  whom  the 
injuries  have  proceeded,  or  from  whom  they  are  apprehended. 

It  is  true  that  difificulties  have  arisen  about  the  nature  of 
Actions  in  rem ;  i.e,  those  Actions  (or,  rather,  those  Eights  of 
Action)  of  which  the  ground  is  an  ofifence  against  a  right  in  rem, 
and  of  which  the  intention  (scope,  or  purpose)  is  the  restitution 
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of  the  injured  party  to  the  exercise  of  the  violated  right.  But  Table  II. 
these  and  other  difficulties  besetting  the  Theory  of  Actions,  d!*%/a. 
appear  to  have  sprung  from  this :  that  the  nature  of  the  right 
which  is  affected  by  the  injury,  and  the  nature  of  the  remedy 
which  is  the  purpose  of  the  action,  are  frequently  blended  and 
compounded  by  expositors  of  the  Eoman  Law.  Which  confusion 
of  ideas  absolutely  disparate  and  distinct,  seems  to  have  arisen 
from  the  abridged  shape  of  the  expressions  by  which  rights  of 
action  are  commonly  denoted.  By  an  ellipsis  commodious  and 
inviting,  but  leading  to  confusion  and  obscurity,  a  name  or  phrase 
applicable  to  the  violated  right,  is  often  extended  improperly  to 
the  remedy.  Thus,  the  phrase  '  in  rem '  is  extended  to  certain 
actions,  which,  though  they  are  necessarily  directed  against 
determinate  persons,  are  grounded  upon  violations  of  rights 
availing  against  all  mankind.  And,  thus,  certain  actions  are 
styled  ' ex  contractu'  although  they  properly  arise  from  the  non- 
performance  of  contracts,  and  are  only  remote  and  incidental 
consequences  of  the  contracts  themselves. 

To  pursue  this  subject  further  were  inconsistent  with  my 
present  purpose.  But  before  I  dismiss  it,  I  will  advert  to  an 
important  remark  made  (I  think)  by  Leibnitz — Every  right  to 
restitution  is  a  right  in  personam.  In  case  the  party  against 
whom  it  avails  be  unconscious  of  the  right,  the  right,  with  the 
corresponding  obligation,  is  (gv/isi)  ex  contractu.  For,  since  he 
is  perfectly  clear  of  intention  and  negligence,  he  is  also  innocent 
of  wrong.  But  so  soon  as  he  is  apprised  of  the  right,  either  by 
demand  or  otherwise,  it  passes  from  the  department  (giuisi)  ex 
coTvtroAitu  to  the  class  of  rights  and  obligations  which  properly 
are  founded  upon  injuries. 

(C.)  Hitherto  I  have  tried  to  illustrate  the  distinction  which 
is  the  subject  of  the  present  note,  by  apt  eocamples.  A  brief 
examination  of  the  terms  by  which  it  is  usually  expressed,  may 
cast  a  stronger  light  upon  the  import  of  that  distinction,  and 
upon  the  importance  of  seizing  its  import  in  a  precise  and 
comprehensive  manner. 

(a.)  Jus  in  re — Jus  in  rem — Jus  reale — Dominium  (in  the 
large  signification),  will,  none  of  them,  indicate  the  distinction, 
considered  in  its  whole  extent,  without  a  degree  of  ambiguity. 
For  though  they  denote  (when  taken  in  the  largest  meaning  of 
which  they  are  susceptible)  every  right  availing  universally  or 
generally,  they  are  commonly  used  by  the  Boman  Lawyers,  or 
by  succeeding  Civilians,  for  the  purpose  of  signifying  rights  over 
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Table  II.    or  to  Things :  that  is  to  say,  I%ings  in  the  narrower  acceptation  : 

a.^  C.  b.    p^nianent  objects  which  are  not  persons:  things  which,  on  the 

' — » — ^    one  hand,  are  opposed  to  persons  themselves ;  and  which,  on  the 

other,  are  distinguished  from  the  acts  of  persons,  and  from  the 

rest  of  the  transient  objects  denominated  facts  or  events. 

But  of  jura  quce  valent  in  alios  GENERATIM — of  rights  which 
avail  or  obtain  against  other  persons  generally — of  rights  which 
answer  to  obligations  general  and  negative,  some  are  rights  over 
or  to  persons,  and  some  have  no  subject  (person  or  thing). 

The  terms  now  under  consideration  are,  therefore,  of  varying 
extension.  *  They  are  generic  and  specific.  They  sometimes 
denote  universally  the  department  of  rights  in  question,  but  are 
commonly  used  in  a  narrower  signification,  and  restricted  to  a 
subordinate  class.  Consequently,  there  is  no  concise  expression, 
authorised  by  established  use,  which  denotes  the  whole  of  these 
rights  adequately  and  unambiguously. 

(b.)  Of  rights  existing  over  or  to  persons,  and  availing  against 
other  persons  generally,  take  the  following  examples  : — The  right 
of  the  father  to  the  custody  and  education  of  the  child — the 
right  of  the  guardian  to  the  custody  and  education  of  the  ward 
— the  right  of  the  master  to  the  services  of  the  slave  or  servant. 

Against  the  child  or  ward,  and  against  the  slave  or  servant, 
these  rights  are  rights  in  personam:  that  is  to  say,  rights 
answering  to  obligations  upon  those  determinate  individuals.  In 
case  the  child  or  ward  desert  the  father  or  guardian,  or  refuse 
the  lessons  of  the  teacher  whom  the  father  or  guardian  has 
appointed,  the  father  or  guardian  may  compel  him  to  return,  and 
may  punish  him  with  due  moderation  for  his  laziness  or  perverse- 
ness.  If  the  slave  run  from  his  work,  the  master  may  force  him 
back,  and  drive  him  to  his  work  by  chastisement.  If  the  servant 
abandon  his  service  before  its  due  expiration,  the  master  may 
sue  him  for  breach  of  the  contract  of  hiring,  or  for  breach  of  an 
obligation  (qiuisi  ex  contradtc)  implied  in  the  status  of  servant. 

Considered  under  another  aspect,  these  rights  are  of  another 
character,  and  belong  to  another  class.  Considered  under  that 
aspect,  they  avail  or  obtain  against  other  persons  generally,  and 
the  obligations  (or,  rather,  the  officio)  to  which  they  correspond, 
are  invariably  negative.  As  against  other  persons  generally,  they 
are  not  so  much  rights  to  the  custody  and  education  of  the  child, 
to  the  custody  and  educaiion  of  the  ward,  and  to  the  services  of 
the  slave  or  servant,  as  rights  to  the  exercise  of  such  rights  with- 
out  molestation  hy  strangers.    As  against  strangers,  their  substance 
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consists  of  duties,  incumbent  upon  strangers,  to  forbear  or  abstain  Table  II. 
from  acts  inconsistent  with  their  scope  or  purpose.  In  case  the  ^  ®  »  •  • 
child  (or  ward)  be  detained  from  the  father  (or  guardian),  the 
latter  can  recover  him  from  the  stranger  by  a  proceeding  in  a 
Court  of  Justice,  which,  let  it  be  named  as  it  may,  is  substantially 
an  action  in  rem  :  that  is  to  say,  an  action  groimded  on  an 
injury  to  a  right  which  avails  generally,  and  seeking  the  restitu- 
tion of  the  injured  party  to  the  exercise  of  that  violated  right. 
In  case  the  child  be  beaten  or  otherwise  harmed  injuriously,  the 
father  has  an  action  against  the  wrongdoer  for  the  wrong  to  his 
interest  in  the  child.  In  case  the  slave  be  detained  from  his 
master's  service,  the  master  can  recover  him  in  specie  (or  his 
value  in  the  shape  of  damages)  from  the  stranger  who  wrongfully 
detains  him.  In  case  the  slave  be  harmed  and  rendered  imfit 
for  his  work,  the  master  is  entitled  to  satisfaction  for  the  injury 
to  his  right  of  ownership.  If  the  servant  be  seduced  from  his 
service,  the  master  can  sue  the  servant  for  breach  of  contract ; 
and  also  the  instigator  of  the  desertion,  for  the  wrong  to  his 
interest  in  the  servant.  In  case  the  servant  be  harmed  and 
disabled  from  rendering  his  service,  the  harm  is  an  injury  to  the 
master's  interest  in  the  servant,  as  well  as  to  the  person  of  the 
latter. 

The  correlating  conditions  or  status  of  husband  and  wife, 
will  also  illustrate  that  capital  distinction  which  it  is  the  purpose 
of  the  present  note  to  explain  or  suggest. 

Between  themselves,  they  have  mutual  rights  in  personam, 
and  are  subject  to  corresponding  obligations.  Moreover,  each 
has  rights  to  the  other  availing  against  the  rest  of  the  world, 
and  answering  to  duties,  which,  invariably,  are  negative.  Adultery 
by  the  wife  violates  a  right  of  the  first  class,  and  entitles  the 
husband,  against  the  vnfe,  to  a  divorce  a  mensd  et  thoro.  Adultery 
vnth  the  wife  violates  a  right  of  the  second  class,  and  gives  him 
an  action  for  damages,  £^ainst  the  adulterer, 

A  right  or  interest  to  or  in  a  person,  and  a  right  or  interest 
to  or  in  a  thing,  differ  in  this :  that  the  subject  of  the  former 
belongs  to  the  class  of  persons,  whilst  that  of  the  latter  is  a 
thing,  in  the  narrower  acceptation  of  the  term.  (See  above,  in 
the  present  note,  C.  a.)  With  reference  to  the  capital  distinction 
which  is  the  matter  of  the  present  note,  these  rights  are  precisely 
equivalent.  Each  is  a  right  availing  universcdly  or  generally,  and 
implying  or  comjwsed  of  obligations,  incumbent  upon  the  world 
at  large,  to  forbear  from  such  positive  acts  as  would  defeat  or 
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Table  II.    thwart  its  purpose.     The  rights  {in  personam  determinatam)  and 

-     /  '-    the  obligations  {stricto  sensu),  which  invariably  concur  with  the 

former,  are  nevertheless  distinct  from  it ;  just  as  a  like  obligation, 

which  may  concern  or  regard  the  latter,  is  nevertheless  extraneous 

to  it.     (See  above,  in  the  present  note,  B.  a,  b.) 

But  though  these  rights  are  thus  equivalent  or  identical, 
certain  writers  have  marked  and  distinguished  the  former  by  a 
peculiar  name. 

A  right  or  interest  to  or  in  a  person,  has  been  styled,  in 
German,  '  diw^ZicA-personliches  Recht :'  '  personliches  Becht  auf 
dingliche  Art :'  '  personliches  Becht  von  dinglicher  Beschaffenheit  :* 
'  Becht  auf  eine  Person  als  auf  eine  Sache :'  In  modern  Latin, 
'jus  realiter  personala'  Each  of  which  expressions  may  be 
rendered  into  English  by  this :  '  A  right  or  interest  to  or  in  a 
person  as  if  that  person  were  a  thing.' 

The  author  of  this  innovation  upon  the  established  language 
of  the  science  was  Kant.  See  his  '  Metaphysische  Anfangsgriinde 
der  Bechtslehre' — ^'Metaphysical  Principles  of  the  Science  of 
Law  :*  A  treatise  darkened  by  a  philosophy  which,  I  own,  is  my 
aversion,  but  abounding,  I  must  needs  admit,  with  traces  of  rare 
sagacity.  He  has  seized  a  number  of  notions,  complex  and 
difficult  in  the  extreme,  with  a  distinctness  and  precision  which 
are  msirvellous,  considering  the  scantiness  of  his  means.  For, 
of  positive  systems  of  law  he  had  scarcely  the  slightest  tincture ; 
and  the  knowledge  of  the  principles  of  jurisprudence  which  he 
borrowed  from  other  writers,  was  drawn,  for  the  most  part,  from 
the  muddiest  sources :  from  books  about  the  fustian  which  is 
styled  the  Law  of  Nature. 

But  though  this  novelty  comes  from  an  imposing  quarter, 
and  has  even  been  adopted  by  lawyers  of  consummate  cu^uteness 
and  learning,  I  venture  to  pronounce  it  needless,  and  pregnant 
with  perplexity  and  error. 

'  In  Hem '  ( — a  phrase  purely  classical,  barbarous  and  un- 
couth as  it  may  look)  would  obviate  the  fancied  necessity  for 
these  newfangled  expressions,  supposing  it  were  used  in  a 
manner  which  analogy  justifies  or  commands.  The  phrase  is 
nowhere  employed  by  the  Boman  Lawyers  themselves,  for  the 
purpose  of  signifying  briefly,  and  withal  adequately  and  unam- 
biguously, the  entire  class  of  rights  which  avail  against  the 
world  at  large.  But  if  it  were  applied  by  i^  to  this  most 
important  purpose,  in  a  manner  analogous  to  the  modes  in 
which  it  was  applied  by  them,  it  would  accomplish  the  pur- 
pose perfectly.     Thus  applied,  it  would  denote  the  compass  of 
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a  right,  and  not  the  nature  of  its  suHect,  It  would  indicate  Table  If. 
that  the  right  in  question  availed  against  other  persons  generally,  .^  '  '.' 
without  denoting  also  that  its  subject  was  a  thing.  It  would 
apply  to  rights  over  persons,  as  well  as  to  rights  over  things, 
without  the  shadow  of  a  solecism.  [See  below,  in  the  present 
note,  C.  d.  8.]  Consequently,  the  newfangled  expression,  'jus 
realiter  personale,'  with  others  of  the  like  intention,  are  needless. 
'Jus  in  rem,'  taken  in  the  large  signification  which  analogy 
justifies,  would  point  with  perfect  precision  at  the  generic  pro- 
perty of  the  right.  And  in  case  it  were  necessary  to  indicate 
*  that  its  subject  was  a  person!  this,  its  specific  property,  might  be 
adjected  briefly  and  easily,  by  a  slight  qualification  of  the  term : 
E.g.  *  jus  in  rem  over  (or  to)  a  person! 

Nor  are  these  ungainly  expressions  merely  needless.  Those 
amongst  them  which  are  not  some  yard  in  length,  and  which 
are  properly  names  rather  than  definitions  or  descriptions,  are 
ambiguous  as  well  as  needless.  According  to  the  intention  of 
their  author,  and  of  those  who  have  adopted  them,  they  should 
suggest  to  the  hearer  or  reader,  the  eodensive  compass  of  the  rights 
which  they  are  used  to  denote.  They  aught  to  indicate  that 
these  rights  are  not  of  the  class  which  avail  against  determinate 
persons:  that  though  their  subjects  are  persons,  they  avail 
against  the  world  at  large  as  if  they  were  rights  over  things. 
Now,  according  to  established  usage  the  term  personale  (or 
personiiches)  intimates  the  reverse:  jus  personate  commonly 
signifying  rights  which  obtain  against  persons  certain.  Conse- 
quently, the  expressions  now  in  question  defeat  their  own  end, 
by  suggesting  the  very  notion  which  it  is  their  purpose  to 
exclude.  Nor  is  this  inconvenience  obviated  by  the  adverb 
realiter  (or  dinglich),  which  is  adjected  to  the  term  personale  for 
the  purpose  of  qualifying  its  import.  To  a  mind  exclusively 
conversant  with  the  established  language, '  jus  realiter  personale  * 
(or  *  rfin^ZicA-personliches  Eecht')  would  probably  suggest  a 
species  oi  jus  personale,  though  not  the  entire  class.  Instead  of 
suggesting,  as  it  should,  jus  in  rem  over  a  person,  it  would  prob- 
ably seem  to  indicate  that  sort  of  jvs  in  personam  which  is 
usually  denoted  by  the  expression  jus  ad  rem  (acquirendam),  and 
to  which  that  significant  expression  ought  to  be  confined.  In 
other  T^ords,  it  would  probably  seem  to  indicate  those  rights  in 
personam,  which  imply  and  consist  of  obligations  'ad  dandum 
aliquid :'  that  is  to  say,  obligations  to  deliver  a  thing  (or  to  pass 
a  right  in  rem)  at  the  instance  and  appointment  of  the  obligee. 
[See  above,  in  the  present  note,  B.  c. ;  and  below,  note  4.] 

VOL.  II.  2  F 
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Table  II.  Before  I  pass  from  the  subject  directly  under  consideration, 

.^^  '  '/  I  will  offer  a  few  remarks  which  it  naturally  suggests ;  and  for 

which  the  present  place  is  the  least  inconvenient  that  I  can  find, 

though  they  are  rather  digressive  from  the  general  subject  of  the 

Note. 

Eights  or  Interests  over  or  in  Persons,  with  the  general 
and  special  obligations  which  those  rights  or  interests  imply, 
fall  under  the  department  of  Law  denominated  Jus  Personarum. 
They  Jlow  iBrom  those  Differefi^ces  of  persons  (styled  Conditions  or 
Status),  which  are  the  basis  of  the  Division  of  persons,  or  of  the 
Distribution  of  persons  into  classes.  Or  (speaking  more  accur- 
ately) these  rights  and  obligations  are  ingredients  or  constitiunt 
parts  entering  into  the  composition  of  those  differences. 

For  the  various  conditions  (or  status)  of  various  persons, 
are  not  the  sources  of  differences  in  their  rights,  obligations  and 
capacities  ( — *  qualitates  qiuirum  rations  diverso  jure  utuntur ') 
but  are  constitvted  or  formed  of  those  very  differences. 

A  given  person  bears  a  given  condition  (or,  changing  the 
expression,  belongs  to  a  given  class),  by  virtue  of  distinctive 
rights,  capacities,  and  duties — by  a  loant  of  certain  rights,  and 
of  capacities  to  take  those  rights— or  by  exemptions  from  certain 
obligations.  In  other  words,  these  rights,  capacities,  and  duties, 
or  these  incapacities  and  exemptions,  are  considered  as  forming 
or  composing  a  single  though  complex  being,  and  are  bound  into 
that  complex  One  by  the  collective  name  *  condition.' 

His  condition  is  not  the  source  of  his  distinctive  rights  and 
obligations,  for  these  are  his  condition,  or,  at  least,  constituent 
parts  of  it.  Their  source  ( — *  id  cujus  rations  diverso  jure  utitur ') 
is  the  fact,  event,  or  incident,  which  invests  him  with  the  condi- 
tion ;  that  is  to  say,  gives  him  the  rights  and  capacities,  and 
subjects  him  to  the  duties  and  incapacities,  of  which  the  con- 
dition is  composed,  or  for  which  that  word  is  a  nama  For 
example,  the  barrister  or  the  attorney  is  distinguished  from  other 
men,  by  peculiar  obligations  which  are  imposed  upon  him,  and 
by  peculiar  rights  which  he  enjoys.  These  peculiar  obligations, 
with  these  peculiar  rights,  compose  or  are  the  Condition  of 
Barrister  or  Attorney.  The  source  or  cause  of  his  conditicm,  or 
of  his  distinctive  obligations  and  rights,  is  his  Gall  to  the  Bar, 
or  his  Admission  as  an  Attorney. 

The  notion  of  status  or  condition  (as  understood  by  the 
Boman  Lawyers),  has  been  covered  with  thick  darkness  by  the 
vague  talk  of  their  successors,  and  is  not  entirely  free  from 
difi&culty  and  doubt.     But  I  think  that  the  plain  account  of 
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it,  which  I  have  given  above,  will  be  found  to  tally  with  the   Table  II. 
truth,  or  to  approach  it  pretty  closely,  by  those  who  will  take  ?^^^'^'^ 
the  trouble  (trouble  too  seldom  taken)  of  seeking,  inspecting, 
and  collating  the  original  and  proper  authorities. 

See  and  compare  the  following  places  : — Gaii  Comm  i.  §S  8, 
9,  13,  67,  80,  81,  128,  159,  162.— Inst,  i  3,  §  4.— i  5,  §  3. 
— i.  16,  §  4.— i  22,  §  4.— ii.  11,  §  5.— iL  17,  §§  1,  4,  6.— 
Dig,  i.  5  (De  statu  hominum),  I.  5,  pr.  IL  9,  21,  26,  sub  firie. — 
i.  9.  (De  Senatoribus),  L  10. — iv.  5  (De  capite  minutis),  L  3, 
§  1,  I.  11. 

To  fix  the  notion  of  Status  with  perfect  exactness,  seems 
to  be  impossible.  For  there  are  certain  sets  or  series  of  rights 
and  obligations,  which  would  probably  be  considered  by  one 
man  as  forming  or  composing  StatiLS,  though  another  would 
rather  refer  them  to  the  Jvs  Rerum :  ie.  the  Law  (or  Doctrine) 
of  Eights  and  Obligations  in  general,  or  of  Bights  and  Obligations 
abstracted  or  apart  from  conditions.  [See  above,  note  2  :  and 
also  Table  IV.  Sec.  2.] 

The  matter  is  full  of  embarrassment,  and  I  presume  to  touch 
it  with  no  small  hesitation.  But  still  I  will  venture  to  suggest, 
that  the  following  properties  or  marks  are,  perhaps,  the  test 
of  a  Condition:  that  is,  may  serve  to  distinguish  Conditions 
properly  so  called,  from  Bights,  Obligations,  and  Capacities  to 
which  the  name  is  inapplicable. 

1.  The  duties  or  obligations,  which  are  constituent  parts  of 
conditions,  or  which  correspond  to  rights  entering  into  the  com- 
position of  conditions,  are  general  or  indeterminate :  that  is  to 
say,  obligations  to  acts  or  forbearances  indefinite  in  respect 
of  nurrvber. 

For  example.  If  you  hire  another  05  your  servant,  two  con- 
ditions  (those  of  master  and  servant),  are  created  by  the  contract. 
For  each  incurs  obligations  and  each  requires  rights,  of  which 
the  objects  are  not  determined  individually,  although  their  kinds 
may  be  fixed.  You  are  obliged  to  feed  him,  etc.,  so  long  as 
the  contract  shall  continue ;  and  he  is  obliged  to  render  a  series 
of  services,  which  are  equally  indefinite  as  to  number. 

But  if  you  hire  another  to  do  some  single  service  (as  to  go  on 
a  given  errand),  the  conditions  of  master  and  servant  are  not 
created  by  the  contract :  nor,  even  in  popular  and  vague  language, 
would  he  be  called  your  servant,  or  you  his  master.  And  a 
like  remark  will  apply  to  every  legal  relation,  which  consists 
of  a  right,  or  an  obligation,  to  a  determinate  act  or  forbearance. 
No  one  ascribes  a  status  to  Buyer  or  Seller,  etc. 
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Table  II.  The  duties   or  obligations,  which   are  constituent  parts  of 

Note8,C.b.  conditions,  or  which  correspond  to  rights  entering  into  the  com- 
position of  conditions,  are  also  indeterminate  in  this :  that  the 
acts  or  forbearances  which  are  their  objects,  are  indefinite  with 
respect  to  AtTwf. 

If  you  hire  another  a&  your  servant,  the  hinds  of  services 
which  he  undertakes  to  render,  are  just  as  undetermined  as  the 
single  or  individual  services  to  which  the  contract  binds  him. 
Consequently,  you  are  master,  and  he  is  servant ;  or  you  and 
he  are  severally  clothed  with  the  conditions  which  are  denoted 
by  those  names. 

But  if  you  engaged  another  to  render  services  of  a  dass 
(as  to  supply  your  family  with  bread,  to  shoe  your  horses,  or 
the  like),  you  and  he  would  hardly  be  clothed  with  conditions 
by  virtue  of  that  contract.  And  the  same  remark  will  apply 
to  the  relation  of  Landlord  and  Tenant,  of  Principal  and  Factor, 
of  Grantor  and  Grantee  of  an  Annuity,  etc.  For  in  all  these 
cases,  the  services  to  be  rendered  by  the  parties,  are  fixed  or 
circumscribed  as  to  kind,  although  the  acts  or  forbearances  to 
which  they  are  bound  are  not  determined  as  to  number. 

In  short,  Eights,  Duties,  Capacities,  or  Incapacities,  can 
hardly  be  said  to  constitute  a  Status  or  Condition,  unless  they 
impart  to  the  person  a  conspicuous  character :  unless  they  run 
through  his  position  in  a  continued  vein  or  stratum:  unless 
they  tinge  the  whole  of  his  legal  being  with  a  distinctive  and 
obvious  colour. — All  which  talk  is  certainly  a  tissue  of  metaphors, 
and  therefore  little  better  than  sheer  trumpery.  But  such  are 
the  difl&culties  sticking  to  the  matter  in  question,  that  I  am 
tempted  at  every  instant  to  flee  from  the  toilsome  analysis,  and 
take  to  the  ready  refuge  of  ignorant  or  perplexed  interpreters. 

For  instance:  Whether  the  circumstances  which  I  have 
mentioned  as  the  second  mark  of  a  condition,  be  indeed  such  a 
mark,  seems  to  admit  of  doubt. 

There  certainly  are  many  Status  in  which  it  occurs,  and  of 
which  it  is  a  prominent  and  striking  feature:  e,g.  those  of 
Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward, 
Master  and  Slave,  Alien,  Insolvent,  Magistrate,  etc.  In  all 
which  cases,  the  distinctive  duties  of  the  parties,  or  the  duties 
which  correspond  to  their  distinctive  rights,  oblige  to  acts  and 
forbearances  indefinite  in  respect  of  kind.  Instead  of  being 
confined  or  circumscribed  by  a  well-determined  description, 
these  acts  and  forbearances  run  indistinctly  through  numerous 
and  disparate  classes. 
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But  I  think  I  might  talk,  without  impropriety,  of  the  Cbn-  Table  II. 
dition  of  an  Agricultural  Servant:  And  yet  the  rights  and  .^  '  '/ 
duties  of  the  master  and  servant  are,  here,  of  a  definite  character. 

The  Eight,  Interest,  or  Estate,  which  a  man  may  have  in  a 
Dignity,  presents  a  similar  diCBculty.  The  scope  or  purpose  of 
the  right  is  to  bear  a  Title  of  Honour;  and  to  get  therewith 
the  admiration  or  deference  which  that  distinctive  and  honorary 
mark  may  extract  from  the  rest  of  the  world.  Consequently, 
the  duties  which  correspond  to  the  right,  are  simply  find  ex- 
actly circumscribed.  They  are  merely  obligations,  incumbent 
upon  other  persons  generally,  to  abstain  &om  all  such  acts  as 
might  cast  a  slur  upon  the  right:  Kg.  disputing  the  title  of 
the  party  to  wear  the  honorary  badge;  or  treating  the  badge 
itself  irreverently,  to  the  possible  damage  of  the  worth  which 
it  derives  from  current  opinion. 

But  yet  I  imagine,  that  a  person  invested  with  a  Dignity, 
is  also  invested,  by  virtue  of  the  Dignity,  with  a  Statiis  or 
Condition :  and  that  in  an  Arrangement  of  Law  foimded  upon 
just  principles,  this  his  distinctive  right,  together  with  the  corre- 
sponding duties,  would  be  detached  from  General  Law  (or  Jtis 
Serum),  and  inserted  in  Special  Law  (or  Jtis  Personarum),  [See 
above,  note  2,  and  also  Table  IV.  Sec.  2.] 

It  is  scarcely  necessary  to  remark,  that  I  have  here  been 
speaking  of  a  Dignity  considered  simply  or  by  himself.  The 
status  or  conditions  constituted  by  ri^ts  of  the  sort,  are  ab- 
solutely distinct  from  the  political  or  public  status,  which  not 
unfrequently  concur  with  them  in  the  same  individuals.  The 
political  powers  of  an  English  Peer,  might  be  precisely  what  they 
are,  although  he  were  not  distinguished  by  a  single  honorary 
title.  And  a  right  to  a  Dignity  (as  to  that  of  Baronet,  for 
instance),  is  frequently  unconnected  with  a  political  or  public 
character. 

3.  Certain  Conditions  are  purely  or  mostly  onerous, — Such 
is  the  Condition  of  the  Slave :  to  whom  the  Law  refuses  rights, 
or  deals  them  with  a  niggard  hand.  According  to  the  Boman 
Law  (down  to  the  age  of  the  Antonines),  the  slave  had  '  nullum 
capiU ; '  was  *res:'  that  is  to  say,  he  was  the  subject  of  rights 
residing  in  his  master ;  lay  under  obligations  towards  his  master 
and  others ;  but  enjoyed  not  a  particle  of  right  against  a  single 
creature.  As  the  subject  of  another's  rights,  he  was  susceptible 
of  damage  ;  but  he  was  not  susceptible  of  injury, — According  to 
the  same  system  (in  its  earlier  and  ruder  state),  the  Son  inpotesfate, 
and  the  Wife  in  manu,  were  also  ' res'  in  respect  of  the  Father 
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Table  II.   and  Husband ;  although  they  had  *  cap^^  or  were  invested  with 

Note  S,C.b.     .  T_ ,      .  J.     i»  j^i  •    1 

rights,  m  respect  of  third  persona 

Now  to  talk  of  a  right  or  interest  in  a  purely  onerous  condi- 
tion, were  to  talk  absurdly.  But  so  &r  as  a  condition  is  lucra- 
tive, or  consists  of  rights  and  advantages,  we  may  imagine  an 
interest  in  the  condition,  considered  as  a  complex  whole :  con- 
sidered as  'juris  universUas:*  considered  without  reference  to 
the  single  and  separate  rights,  which  are  component  or  con- 
stituent parts  of  it.  And  this,  I  incline  to  think,  is  a  mark 
of  eveiy  status  not  purely  onerous :  although  there  are  certain 
aggregates,  or  universities  of  rights,  to  which  the  name  of  status 
is  inapplicable.  In  other  words,  though  every  juris  universitas 
is  not  a  condition,  every  condition,  so  far  as  it  consists  of  rights, 
is  juris  universitas. 

Accordingly,  the  party  has  a  right  in  his  condition,  analogous 
to  ownership  in  a  single  or  individual  thing :  jus  in  rem  :  a  right 
or  interest^  which  avails  against  the  world  at  laige  (although 
the  several  rights,  which  are  ingredients  in  his  condition,  be 
rights  in  personam  merely). 

Consequently,  wrongs  against  this  right  are  analogous  to  wrongs 
against  ownership :  And,  according  to  the  practice  of  the  Soman 
Law,  wrongs  of  both  classes  are  redressed  by  analogous  remedies. 

Where  the  individual  thing  is  xmlawfuUy  detained  fix)m  the 
owner,  he  vindicates  or  recovers  the  thing  by  an  action  in  rem. 
Where  the  right  in  the  condition  is  wrongfully  disputed,  the 
party  asserts  his  rights  by  a  peculiar  and  appropriate  action, 
*  quae  in  rem  esse  videturJ 

According  to  the  practice  of  the  English  Law,  controversies 
touching  conditions,  and  other  juris  universitates,  are  commonly 
decided  or  tried  in  an  indirect  or  incidental  manner.  Some 
particular  right,  parcel  of  the  complex  whole,  is  the  immediate 
object  of  the  proceeding;  and  the  more  comprehensive  question 
is  handled  in  the  course  of  this  proceeding,  obliquely,  or  by  way 
of  episode.  For  example.  The  interest  of  the  Assignees  in  the 
Estate  and  Effects  of  the  Bankrupt  (or,  changing  the  expression, 
in  the  aggregate  or  university  of  his  rights),  is  frequently  im- 
pugned and  asserted  in  an  action  of  a^ssumpsit  or  trover.  And, 
thus,  a  question  of  legitimacy  (precisely  a  question  de  statu),  is 
not  uncommonly  agitated  in  an  action  of  ejectment  or  trespass. 

For  these  reasons,  juris  universitates,  or  rights  in  aggregates 
of  rights,  stand  out  sharply  in  the  Boman  law,  and  are  marked 
with  comparative  indistinctness  in  the  English.  But  rights  of 
the  sort  are  not  the  less  known  to  the  latter.    They  are,  in  truth, 
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essential  or  necessary  parts  in  every  possible  system  of  rights  Table  II. 
and  obligations.  And,  if  I  were  not  limited  with  respect  to  ^^  '  '/ 
space  and  time,  I  could  mention  certain  proceedings,  before  cer- 
tain of  the  English  Courts,  wherein  rights  of  the  sort  are  brought 
directly  in  question :  wherein  the  complex  whole,  abstracted  from 
its  component  parts,  is  the  immediate  object  of  the  controversy. 
The  wrongs,  against  rights  in  conditions,  to  which  I  have 
just  adverted,  are  analogous  to  dispossession  or  detention,  in  the 
case  of  dominion  or  ownership.  But  a  right  in  a  condition,  like 
ownership  in  an  individual  thing,  is  also  obnoxious  to  offences 
which  differ  from  dispossession :  by  which  the  enjoyment  of  the 
right  is  not  usurped ;  by  which  the  title  of  the  party  is  not  im- 
pugned ;  but  by  which  the  right  is  nevertheless  annihilated,  or 
its  value  diminished  or  endangered.  E.g,  To  wound  or  beat  the 
Child,  is  an  offence  against  the  Condition  of  the  Father.  For 
the  mass  of  the  rights  and  advantages  which  accrue  to  the  father 
from  his  fatherhood,  is  thereby  put  in  jeopardy,  or  positively 
lessened  in  worth. — ^To  slay  the  Husband  and  Father,  is  not 
only  a  crime  punishable  on  the  part  of  the  community,  but  is 
also  a  civil  injury  to  the  Conditions  of  the  Wife  and  Child. 
For  the  sum  of  the  rights  and  advantages  arising  from  their 
relation  to  the  deceased,  is  annihilated  or  diminished  by  the  act. 
According  to  the  notions  and  the  practice  which  have  obtained 
in  modem  times,  the  civil  injury  merges  in  the  crima  But  stiU 
it  is  easy  to  imagine,  that  the  Law  might  impose  upon  the  criminal 
a  twofold  obligation :  an  obligation  to  suffer  punishment,  on  the 
part  of  the  community  at  large;  and  a  further  obligation  to 
satisfy  the  parties,  whose  interest  in  the  deceased  he  has  de- 
stroyed. Before  the  abolition  of  Appeals,  this  was  nearly  the 
case  in  the  Law  of  England.  The  murderer  was  obnoxious  to 
punishment,  properly  so  called ;  and,  in  case  that  punishment 
were  not  inflicted,  the  wife  and  the  heir  of  the  slain  were  entitled 
to  vindictive  satisfaction,  which  they  exacted  or  remitted  at  thefr 
pleasure. — If  I  slander  your  servant,  and  you  turn  him  off  in 
consequence,  I  wrong  your  servant  in  his  condition.  I  debar  him 
from  that  aggregate  of  contingent  advantages,  which  his  stay  in 
your  service  might  have  given  him. — To  slander  the  skill  of  a 
surgeon,  or  to  question  without  cause  the  solvency  of  a  trader, 
are  wrongs  of  the  same  sort.  They  are  not  violations  of  rights 
to  individual  subjects  or  objects,  but  are  offences  against  condi- 
tions. They  tend  to  abridge  the  sum  of  those  future  and  inde- 
terminate advantages,  which  the  surgeon  may  derive  from  his 
calling,  or  the  trader  from  his  trade. 
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Table  II.  In  short,  of  the  several  properties  or  marks  which  may  be 

^^  '  '/  found  in  every  statuSy  the  following  would  seem  to  be  one: — 
Every  staivAy  so  far  as  it  consists  of  rights,  is  *  juris  universitas' 
Therefore,  as  an  aggregate  of  rights,  and  abstracted  from  its  com- 
ponent parts,  it  is  the  subject  of  a  right  in  rem  which  is  analo- 
gous to  the  right  of  ownership.  Therefore,  each  of  these  rights 
is  obnoxious  to  wrongs,  which  are  also  analogous.  Therefore, 
whatever  may  be  the  practice  of  this  or  that  system,  offences 
against  ownership,  and  offences  against  rights  in  conditions, 
admit  of  analogous  remedies. 

In  conditions  which  are  purely  onerous,  or  consist  of  obliga- 
tions only,  this  mark  is  not  to  be  found.  But  conditions  of  that 
sort  commonly  correlate  with  others  in  which  the  mark  occurs. 
The  condition  of  slave,  for  instance,  is  implied  in  the  condition 
of  master :  and  when  I  consider  the  latter,  I  necessarily  consider 
the  former.  Consequently,  if  the  mark  in  question  belongs  to 
lucrative  conditions,  it  is  also  indirectly,  a  mark  of  onerous 
conditions. 

4.  Single  persons,  or  persons  determined  singly,  may  be 
marked  or  distinguished  by  peculiar  rights  and  capacities,  or 
peculiar  duties  and  incapacities.  For  example.  The  Legislature 
may  grant  to  an  individual,  or  to  a  corporate  body,  the  monopoly 
of  some  commodity :  laying  on  that  individual,  or  on  that  arti- 
ficial person,  peculiar  obligations  with  respect  to  the  manufacture 
or  import. 

By  the  Boman  Lawyers,  and  by  modem  expositors  of  the 
system,  rights  and  obligations  of  the  sort  are  often  denominated 
sing^dar :  oftener,  and  less  and  ambiguously,  privilegia. 

Now  certain  of  these  privilegia  have  many  of  the  marks  of 
conditions,  but  yet  are  distinguished  from  conditions.  They 
are  not  styled  conditions,  nor  are  they  inserted  in  '  The  Law  of 
Persons:'  the  department  of  the  Corpus  Juris  which  is  occupied 
with  the  description  of  conditions ;  and  which  would  be  named 
more  appositely,  if  it  were  called  '  The  Law  of  Status' 

Nor  is  this  exclusion  capricious.  AU  privileges  are  peculiar 
or  distinctive ;  and  some  of  them  have  other  marks,  which  are 
also  found  in  conditions.  But  though  conditions  are  peculiar, 
still  they  are  common  or  general,  as  contra-distingui^ed  from 
singular :  Privileges  are  peculiar  and  singular.  Conditions  dis- 
tinguish persons,  considered  as  members  of  Classes :  Privileges 
distinguish  persons  considered  singly  or  individually.  The  dis- 
tinctive rights  and  duties  of  Fathers,  Wives,  and  Infants, 
constitute  conditions :    Distinctive  rights  or  duties  limited  to 
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Sempronius  or  Styles,  are  not  a  condition.     At  least,  they  are   Table  ll. 
not  a  condition  fit  for  the  Law  of  Persons.  .^     '  '/ 

For  the  Law  of  Persons  or  Status  (joid  the  Corpvs  Juris  in 
general),  ought  to  be  occupied  with  matters  of  wide  and  lasting 
concern.  It  should  no  more  stoop  to  the  description  of  these 
singularities  or  anomalies,  than  the  Law  or  Doctrine  of  Contracts 
should  attempt  to  anticipate  the  peculiarities  which  distinguish 
contracts  individually. 

Privileges  are  matter  for  a  peculiar  department  belonging  to 
Jvs  Berum,  For,  in  this  peculiar  department,  they  should  not 
be  described  singly,  but  considered  generally.  It  should  merely 
determine  the  principles  which  regulate  privileges  as  a  doss. 

In  truth,  the  Statutes,  or  Customs,  which  create  or  establish 
privileges,  can  hardly  be  ranked  with  Laws.  They  are  mere 
anomalies:  exorbitant  or  irregular  commands  proceeding  from 
the  Legislature ;  or,  what  in  effect  is  exactly  the  same  thing, 
eccentric  customs  tacitly  sanctioned  by  the  Legislature.  They 
are  not  so  much  analogous  to  laws  or  rvles  of  law,  as  to  titles, 
or  investitive  events.  And,  accordingly,  most  of  them  must  be 
proved  by  the  parties  who  are  interested  in  sustaining  them, 
before  the  Courts  of  Justice  can  know  or  notice  their  existence. 

Consequently,  one  mark  of  Conditions  is  this :  A  Condition 
or  Status  is  common  to  persons  of  a  class,  and  is  not  restricted  to 
persons  singly  or  individv^Uly  determined. 

But  this,  like  most  propositions,  must  be  qualified.  There 
are  certain  powers  or  rights  and  also  certain  duties,  which  are 
properly  ranked  with  conditions  and  inserted  in  the  Law  of 
Persons,  although  they  are  limited  to  single  men  or  to  single 
bodies  of  men.  The  principle  which  suggests  the  exclusion  of 
singular  rights  and  obligations,  points  at  the  propriety  of  admit- 
ting them  in  these  excepted  cases.  For  the  powers  and  duties 
in  question  are  of  wide  and  lasting  concern :  And  if  they  were 
not  inserted  in  the  Corpus  Juris,  this  would  be  little  better  than 
a  fragment  and  a  riddla  Such  are  the  powers  of  the  Sovereign, 
where  the  Sovereign  is  One.  And  such  are  the  rights  and  duties 
of  certain  magistrates  or  companies,  who  though  they  are  single 
persons,  natural  or  artificial,  are  clothed  with  functions  which 
deeply  concern  the  general,  and  run  in  a  continued  vein  through 
the  mass  or  aggregate  of  the  law. 

5.  It  appears  from  the  last  section,  that  a  Condition  or 
Status  is  common  to  persons  of  a  class.  To  which  I  will  add 
(superfluous  as  the  addition  may  seem),  that  no  Condition  or 
Status  extends  to  persons  indiscriminately.     The  rights  or  duties 
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Table  II.    which  constUute  a  Condition,  reside  exclusively  in  persons  of  a 
.^^^*  '.'  given  description ;  though  many  of  the  duties  or  rights  to  which 
they  correspond^  may  reside  in  persons  generally,  or  even  in  all 
persons. 

This  is  a  truism.  But,  like  all  other  truisms,  it  is  prone  to 
slip  from  the  memory.  If  the  excellent  Sir  Matthew  Hale  had 
looked  to  it  steadily,  and  had  stayed  to  ask  the  meaning  of  '  Jvs 
Personarum,'  it  is  certain  that  he  would  not  have  fallen  into  an 
extremely  gross  error  which  deforms  his  Analysis  of  the  Law. 
(See  posty  in  Tables  VIL  and  VIII.,  the  Arrangement  proposed 
by  Hale,  and  adopted  by  Blackstona)  Under  the  title  *  The 
Rights  of  Persons '  (meaning  '  The  Law  of  Persons '),  they  have 
placed  the  right  to  liberty ;  the  right  to  bodily  security :  the 
right  to  reputation ;  with  the  rest  of  certain  rights  which  they 
are  pleased  to  style  absolute :  Rights  which,  nevertheless,  belong 
pre-eminently  and  conspicuously  to  '  The  Law  of  Things :'  which 
of  all  imaginable  rights  are  precisely  the  most  general :  which, 
in  every  region  on  earth,  reside  in  every  person  to  whom  the 
Sovereign  or  State  extends  a  particle  of  protection.  Such,  at 
least,  is  the  case  with  the  right  to  bodily  security,  and  also  with 
the  right  to  liberty :  ie.  the  right  of  exercising,  without  molesta- 
tion from  others,  that  liberty  of  doing  or  forbearing  which  is  con- 
ceded by  the  Law.  And  such  is  the  case,  nearly,  with  all  the 
rest  of  the  rights,  which,  under  the  name  of  absolute,  they  have 
foisted  into  the  Law  of  Persons.  All  of  them  are  rights  residing 
in  all  persons,  or,  at  least,  in  persons  generally. 

To  speak  plain  English,  they  either  forgot  to  ask,  or  they 
considered  slightly  and  superficially,  the  following  obvious  ques- 
tions : — ^What  is  a  Stains  or  Condition  ?  What  are  the  fit 
contents  of  that  department  of  the  Law  which  is  styled  by  the 
Roman  Lawyers,  or,  rather,  by  their  followers,  Jus  Personarum  f 

The  terms  which  Hale  employs,  and  which  Blackstone  copies, 
shew,  without  more,  that  such  was  the  fact.  How  does  the  title 
'  Rights  of  Persons '  apply  to  the  department  in  question  more 
than  to  another?  The  Rights  and  Obligations  of  Persons  are 
the  subjects  of  all  Law ;  and  all  the  various  departments  into 
which  it  is  divided,  equally  concern  such  rights.  What  would 
be  thought  of  a  treatise  on  the  various  races  ot  mankind  which 
should  distinguish  White  Men  or  Black  Men  by  the  simple 
appellative  *  Men '  ? 

Nor  can  we  impute  this  absurdity  to  the  Roman  Lawyers, 
and  suppose  that  Hale  and  Blackstone  were  blinded  by  their 
example.     For  they  nowhere  style  this  department '  The  Rights 
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of  Persons/  In  two  or  three  passages  which  lie  at  the  threshold  Table  ll. 
of  their  Institutes,  and  in  which  a  stranger  to  their  system  natur-  .^  *  '/ 
ally  sticks  and  is  ensnared,  they  do,  indeed,  call  it '  The  Law  of 
Persons,'  or  'The  Law  which  concerns  Persons/  And  here,  I 
admit,  they  have  fallen  into  nonsense  which  is  scarcely  less  gross 
than  the  other.  But  their  usual  names  for  the  department  are 
these  :  '  Divisio  Personarum ' — '  De  Conditione  Hominum  ' — 
*De  Statu  Hominum' — 'De  Personarum  Statu:'  Names  not 
inapposite,  and  intimating  clearly  enough  the  general  scope  of 
their  Arrangement. 

Nor  is  the  opposite  department  styled  by  the  Boman  Lawyers 
*  The  Bights  of  Things :'  a  title  which,  taken  literally,  ascribes 
rights  to  rights,  and  to  things,  acts,  and  forbearances,  as  subjects 
and  objects  of  rights.  Their  name  was  not  absurd,  although  it 
was  wretchedly  obscure.  It  was  obscure  in  consequence  of  its 
ambiguity,  and  in  consequence  of  its  elliptical  shape.  For  as 
'  res/  in  one  of  its  senses,  signifies  things,  *  Jus  JRerum '  (or  '  Jus 
quod  ad  Hes  pertinet  *)  wiU  hardly  suggest  to  a  novice  surely 
and  readily,  the  meaning  which  was  really  intended:  namely, 
The  Law  of  Bights  and  Obligatitms  (abstracted  from  Conditions.) 
And  though  the  term  '  res '  signifies  rights  and  obligations,  stiU 
the  elliptical  expression  '  Jus  Berum '  drops  the  characteristic  of 
the  department  in  question :  namely,  that  it  relates  to  Eights 
and  Obligations  abstracted  from  Conditions,  and  is  thereby  dis- 
tinguished from  '  Jus  Persoiiarum*  or  the  department  which  treats 
of  Conditions. 

Before  I  conclude  this  digression,  which  has  run  to  uncon- 
scionable length,  I  wiU  yet  venture  a  remark. — ^The  contents  of 
the  great  departments  *jus  personarum  et  rerum'  are  perfectly 
distinct  in  general,  but  cross  or  blend  occasionally.  The  line  of 
demarcation  by  which  the  departments  are  severed  has  never 
been  observed,  nor  should  it  be  observed,  with  inflexible  rigour. 
The  principles  or  grounds  of  Method  are  subordinate  to  the  ends 
of  Method. 

I  have  stated,  a  little  above,  that  certain  rights  and  obliga- 
tions, which,  strictly,  are  not  conditions,  should  yet  be  ranked 
with  conditions,  and  placed  in  the  Law  of  Persons.  I  may  now 
add,  that  certain  rights  and  obligations  which,  properly,  constitute 
conditions,  axe  placed  with  propriety  in  the  Law  of  Things. 

This  is  remarkably  the  case  with  the  rights  and  obligations 
of  those  who  are  styled  the  general  representatives  of  testators 
or  intestates,  or  are  said  to  represent  their  persons :  that  is  to 
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Table  11.  say,  who  succeed  'per  universUatem  to  their  rights  and  duties,  or, 
X  ote  ,c.  .  ^^  least,  to  their  rights  or  duties  of  a  given  description  or  class. 
Such  is  the  Jieir,  whether  testamentary  or  legitiynute,  of  the  Soman 
Law.  Such  are  the  executor  or  administrator  and  the  next  of  Jdn, 
in  the  Law  of  England.  And  such  (I  may  add)  is  the  English 
heir,  with  the  general  or  particular  devisee.  As  opposed  to  the 
executor,  etc.,  the  heir  or  devisee  has  been  esteemed  a  singular 
successor.  But  it  were  perfectly  easy  to  demonstrate  that  he  is 
*  successor  universalis'  or  a  general  representative  of  the  deceased. 
For  he  succeeds  universally  or  generally  to  rights  and  duties  of 
a  class,  or,  at  least,  to  diUies  of  a  class. 

Now  I  think  you  would  hunt  in  vain  for  a  single  property  or 
mark,  whereby  the  rights  and  duties  of  such  universal  successors 
can  be  distinguished  jBrom  the  purest  of  the  Conditions  which  are 
placed  in  the  Law  of  Persons.  And,  accordingly,  Sir  Matthew 
Hale,  in  his  Analysis  of  the  Law,  has  posted  in  that  department 
the  relation  of  Ancestor  and  Heir :  i.e,  the  status  or  condition  of 
the  latter. 

And  yet  these  rights  and  duties  have  never  been  styled  con- 
ditions, and  are  placed  by  general  consent  in  the  Law  of  Things. 
The  reason  of  which  seeming  anomaly  I  take  to  be  this. 

By  dividing  the  aggregate  of  the  law  into  'jus  personaru7Ti 
et  rerum'  two  important  ends  are  or  may  be  attained :  brevity 
and  distinctness.  Rights  and  duties  in  general  ( — all  that  can 
be  said  about  them  apart  from  conditions),  are  severed  or 
abstracted  from  the  distinctive  rights  and  duties  of  which  con- 
ditions are  composed.  Hence  rights  and  duties  in  general  are 
described  once  for  all.  And,  hence,  the  march  of  these  general 
descriptions  is  comparatively  clear  and  easy :  being  freed  from 
the  numerous  restrictions,  extensions,  and  explanations  with 
which  we  must  take  these  descriptions,  when  we  look  at  the 
matter  of  conditions.     (See  Table  IV.  Sec.  2.) 

But  in  case  the  rights  and  duties  of  these  general  represent- 
atives or  successors  were  ranked  with  status  or  conditions,  the 
two  important  ends,  which  are  attained  by  the  division,  would 
be  thwarted  rather  than  advanced.  For  the  special  matter  in 
question  is  inseparably  connected  and  interlaced  with  the  general 
scheme  or  system  of  rights  and  obUgations.  In  order  to  the 
explanation  of  the  last,  the  former  must  be  expounded  with  it. 
Consequently,  an  attempt  to  treat  the  former  apart  from  the 
other,  would  lead  to  repetition  and  obscurity.  Such  is  the 
intrinsic  connection  subsisting  between  the  two,  that  they  must 
be  considered  jointly  in  spite  of  the  attempt  to  sever  them.     And 
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the  title  assigned  to  the  former  in  the  Law  of  Persons,  were,   Table  II. 
therefore,  a  mere  excrescence  without  an  intelligible  purpose.  ^  c/c. 


■> 


The  questions  which  I  have  laboured  to  elucidate  in  this 
long  and  wearisome  digression,  are  probably  the  most  difficult 
which  the  science  of  jurisprudence  presents.  Beyond  a  doubt 
they  rank  with  the  most  important.  For  every  attempt  to 
digest  the  aggregate  of  the  law,  or  to  compose  a  treatise  or 
commentary  embracing  the  same  subject,  ought  to  be  preceded 
by  a  perspicuous  notion  of  the  leading  distinctions  and  divisions. 
On  the  degree  of  precision  and  justness  with  which  these  are 
conceived  and  predetermined  the  merit  and  success  of  the  attempt 
will  mainly  depend.  Errors  or  defects  in  the  details  are  readily 
extirped  or  supplied.  Errors  in  the  general  design  infect  the 
entire  system,  and  are  absolutely  incurable. 

But  of  all  distinctions  and  divisions,  the  most  comprehensive 
are  these : — The  distinction  between  Conditions,  and  the  Eights, 
Obligations,  and  Capacities  which  are  not  Conditions; — The 
division  of  Law  into  general  and  special,  or  Law  of  Things  and 
Law  of  Persons. 

To  fix  that  distinction  firmly,  and  to  draw  an  intelligible 
line  between  those  two  departments,  were  to  cleanse  the  science 
from  much  of  the  confusion  and  jargon  by  which  it  is  obscured 
and  disgraced.  And  if  the  few  desultory  remarks  which  I  have 
ventured  to  throw  out,  should  turn  the  attention  of  the  reflecting 
to  these  weighty  and  perplexing  problems,  I  shall  feel  myself 
more  than  repaid  for  the  labour  which  they  have  cost  me,  crude 
and  defective  as  they  are. 

(c.)  It  is  said  in  a  preceding  section  (C.  a.),  '  that  of  rights 
which  avail  or  obtain  against  other  persons  generally,  some  are 
rights  over  or  to  persons,  and  some  have  no  subject  (person  or 
thing).'  Examples  of  the  former  have  been  given  in  the  last 
section  (C.  b.).  I  will  now  produce,  as  briefly  as  I  can,  a  few 
instances  of  the  latter. 

1.  The  right  to  reputation. — ^The  scope  or  end  of  this  right, 
is  the  esteem  or  goodwill  of  the  pvblic ;  of  that  indeterminate 
number  of  indeterminate  persons,  by  whom  the  person  in  ques- 
tion may  happen  to  be  known.  And  here,  it  is  manifest,  there 
is  not  the  shadow  of  a  subject,  over  which  the  right  can  be 
exercised,  or  in  which  it  can  be  said  to  inhere  or  exist.  It  is 
merely  a  right  to  that  mass  of  contingent  enjoyments,  which 
the  person  may  chance  to  derive  from  general  approbation  and 


954  Jurisprudence. 

Table  II.    sympathy.     And  yet  this  is  a  right  which  avails  against  the 

Note3,C.c.  ^qjI^j  at  large :  every  false  imputation  thrown  upon  the  person 

in  question  being  a   delict  or  injury  affecting  or  committed 

against  it. 

2.  A  mcmopoly :  or  the  right  of  vending  exclusively  com- 
modities of  a  given  class. — ^This  is  a  right  which  illustrates  in  a 
striking  manner  the  nature  of  jvs  in  rem.  Here,  the  generic 
character  of  the  right  stands  alone.  There  is  not  a  single 
circumstance  to  draw  the  attention  from  it.  There  is  no  deter- 
minate subject  (person  or  thing),  over  which  the  right  is  exer- 
cised, or  in*  which  it  can  be  said  to  exist.  Nor  is  it  a  right  to 
sell  commodities  of  the  class.  For  that  is  a  right  which  the 
party  would  enjoy  without  the  monopoly.  The  right  consists  in 
the  duty,  which  is  imposed  upon  other  persons  generally,  to 
forbear  from  all  such  acts  as  would  defeat  or  thwart  its  purpose  : 
namely,  from  selling  commodities  of  the  class. 

3.  Certain  of  those  rights  which  are  styled  in  the  English 
Law  franchises  :  as,  for  instance,  right  of  exercising  jurisdiction 
in  a  given  territory,  or  a  right  of  levying  a  toll  at  a  bridge  or 

feny. ^In  each  of  these  cases  the  law  empowers  the  party  to  do 

certain  acts,  and  lays  a  negative  obligation  upon  other  persons 
generally  to  forbear  from  disturbing  the  exercise.  But  the  acts 
are  not  exercised  over  a  determinate  subject.  And  this  peculi- 
arity distinguishes  the  interest  of  the  party  from  an  interest  in 
a  person  or  thing;  as,  for  instance,  property  in  a  slave — the 
interest  of  the  father  or  guardian  in  the  child  or  ward — owner- 
ship or  servitus  in  or  over  a  field. 

It  is  scarcely  necessary  to  add,  that  the  rights  in  personam, 
which  concur  with  the  rights  in  question,  are  perfectly  distinct 
from  the  latter.  Those  who  reside  within  my  territory  are  bound 
to  bring  their  plaints  into  my  court  Those  who  traverse  my 
bridge  or  ferry  are  bound  to  pay  me  a  toU.  But  these  are  positive 
obligations,  specially  attaching  upon  persons  who  stand  in  peculiar 
positions.  They  are  broadly  distinguished  from  the  general  or 
negative  duties,  of  which  my  right,  considered  as  jus  in  rem,  is 
constituted  or  composed :  e,g.  not  to  usurp  jurisdiction  within  the 
limits  of  the  territory,  or  7U)t  to  molest  passengers  crossing  the 

bridge  or  ferry. 

4.  Eights  or  interests  in  certain  conditions,  considered  as 
juris  universitates.     (See  above,  C.  b.) 

In  many  cases,  the  right  of  interest  in  the  condition  concurs 
with  a  right  or  interest  over  or  in  a  person.  For  example,  the 
father  or  husband  has  an  interest  in  the  child  or  wife ;  the  child 
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or  wife,  in  the  father  or  husband ;  the  master,  in  the  slave  or  Table  II. 

servant.     But,  in  other  cases,  there  is  no  determinate  subject  c!^^c^d? 

(person  or  thing)  to  which  the  right  in  the  condition  can  be  said  ' — . — ' 
to  relate.    Such  are  rights  in  the  conditions  which  are  constituted 
by  callings  or  professions.     (See  above,  C.  b.) 

(d.)  One  of  the  great  desiderata  in  the  language  of  juris- 
prudence is  this :  A  pair  of  opposed  expressions  denoting  briefly 
and  unambiguously  the  two  classes  of  rights  which  are  the  subject 
of  the  present  note:  namely.  Eights  availing  against  persons 
generally  or  universally,  and  Eights  availing  against  persons 
certain  or  determinate. 

The  opposed  or  contrasted  expressions  commonly  employed 
for  the  purpose,  are  the  following :  *  jus  m  re '  and  *  jus  ad  rem :' 
'jus  in  rem'  and  *  jus  in  personam:*  'jus  reaU*  and  *jus  per- 
sonaie :'  '  dominium '  (sensu  latiore)  and  '  oUigatio*  But  these 
are  liable  to  the  general  objection  which  I  have  explained  in  the 
preceding  remarks.  (See  C.  a.  b.  c.)  Jus  in  re,  jus  in  rem,  jus 
reale  and  dominium,  will  none  of  them  denote,  without  a  degree 
of  ambiguity,  the  entire  class  of  rights  which  avail  against  the 
world  at  large.  Although  they  are  often  employed  in  that 
extensive  signification,  they  commonly  signify  sfmh  of  those  rights 
as  are  rights  to  determinate  things. 

Besides  this  general  objection,  each  of  these  pairs  of  terms 
is  liable  to  special  objections,  which  now  I  will  briefly  indicate. 
In  the  course  of  this  review,  certain  terms,  sjmonymous  with  the 
terms  in  question,  will  be  noticed  with  the  same  brevity.  At 
the  close,  I  will  shortly  state  my  reasons  for  giving  a  decided 
preference  to  jus  in  rem  et  jus  in  personam^ 

1.  '  Jus  in  re '  and  '  Jus  ad  rem.' — Jvs  ad  rem  signifies  any 
right  which  avails  against  a  person  certain.  Still  it  is  often 
restricted  to  a  species  of  such  rights :  to  those  which  correlate 
with  obligations  '  ad  dandum  aliquid.'  (See  above,  B.  c. :  C.  b. : 
And  see  below,  note  4.)     It  is,  therefore,  ambiguous. 

2.  '  Jus  reaU '  and  '  Jus  personale* — For  the  numerous  am- 
biguities which  stick  to  these  expressions,  see  below,  note  5. 

3.  '  Dominium  *  (sensu  latiore)  and  '  Obligatio* — Besides  the 
general  objection  which  is  mentioned  above,  dominium  (as  opposed 
to  ohligaiio)  differs  from  dominium  (in  the  strict  signification). 
As  opposed  to  obligatio,  it  embraces  'jura  in  re'  (in  the  sense 
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NoteS^Cd  ^^  ^^®  Classical  Jurists):  that  is  to  say,  *jura  in  re  aliend:^ 
' — r^  rights  or  interests  in  subjects  which  are  owned  by  others.  Taken 
in  the  strict  signification,  it  is  directly  opposed  to  these  rights  : 
being  synonymous  with  ^  proprida&l  with  *  in  re  potestas^  or  with 
*  jus  in  re  proprid'  (See  Table  I. — ^For  the  numerous  ambiguities 
which  beset  the  term  oUigatio,  see  Table  L,  note  6.) 

4.  '  Potestds'  and  'OUigatio'  —  It  has  been  proposed  to 
substitute  these  in  the  place  of  dominium  and  obligcUio,  jus  in 
remy  and  jus  in  persoTuimy  etc.  But  this  were  a  change  to  the 
worsa  For,  first,  potestas,  as  synonymous  with  dominium,  is 
encumbered  with  all  the  ambiguities  which  stick  to  the  latter. 
And,  secondly,  it  is  liable  to  an  objection  from  which  the  latter 
is  free.  For  it  usually  signifies  certain  species  of  the  rights  which 
avail  against  persons  determinaie:  namely,  the  rights  of  the 
master  against  the  slave  ( — '  potestas  dominorum  in  servos ') ; 
and  the  rights  of  the  paterfamilias  against  his  descendants  ( — 
'  patria  potestas,'  or  *  potestas  parentum  in  liberos '). 

5.  *  Absolute  rights'  and  *  BeUdive  rights.' — Eights  which 
avail  against  persons  generally  or  universally,  and  rights  which 
avail  against  persons  certain  or  determinate,  are  not  unfrequently 
opposed  by  the  names  of  absolute  and  relative.  But  these  expres- 
sions, as  thus  applied,  are  flatly  absurd.  For  rights  of  both 
classes  are  relative :  Or,  in  other  words,  rights  of  both  classes 
correlate  vnth  dviies  or  obligations.  The  only  diflference  is,  that 
the  former  correlate  with  duties  which  are  incumbent  upon  the 
world  at  large ;  the  latter  correlate  with  obligations  which  are 
limited  to  determined  individuals. 

6.  '  Jura  quae  valent  in  personas  generatim'  and  '  Jura  quae 
valent  in  personas  certas  sive  determinatas! — ^These  expressions 
are  sufficiently  clear  and  precise.  But  they  are  rather  definitions 
than  names,  and  are  much  too  long  for  ordinary  use.  To  the 
purposes  of  discourse,  brevity  is  just  as  necessary  as  distinctness 
or  precision. 

7.  *  Law  of  Property '  and  '  Law  of  Contract* — These  expres- 
sions, as  thus  opposed,  are  intended  to  express  the  distinction 
which  is  the  subject  of  the  present  note.  But  they  do  the 
business  wretchedly.  Of  the  numerous  objections  which  inmiedi- 
ately  present  themselves,  I  will  briefly  advert  to  the  following. 
1°.  We  need  contrasted  expressions  for  the  two  classes  of  rights, 
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and  not  for  the  laws  or  rules  of  which   those  rights  are  the   Table  II. 
creatures.     2°.  Property  is  liable  to  the  objection  which  applies  '  ^' 

to  dominium.  In  this  instance,  its  meaning  is  generic.  It 
signifies  rights  of  every  description  which  avail  against  the  world 
at  large.  But,  in  other  instances,  it  distinguishes  some  species  of 
those  rights  from  some  other  species  of  the  same  rights.  For 
example :  It  signifies  ovmership,  as  opposed  to  servitude  or  ease- 
ment ;  or  it  signifies  ownership  indefinite  in  point  of  duration, 
as  opposed  to  an  interest  for  a  definite  number  of  years.  In 
short,  if  I  travelled  through  all  its  meanings  and  attempted  to 
fix  them  with  precision,  this  brief  notice  would  swell  to  a  long 
dissertation.  3°  Contract  is  not  a  name  for  a  class  of  rights, 
but  for  a  class  of  the  fa/its  or  titles  by  which  rights  are  generated. 
4°  Rights  arising  from  contracts  are  only  a  portion  of  the  rights, 
which  the  expression  '  law  of  contract '  is  intended  to  indicate. 
For  '  law  of  contract,*  as  opposed  to  *  law  of  property,'  denotes, 
or  should  denote,  rights  in  personam  certam :  a  class  which 
embraces  rights  not  arising  from  contracts,  as  well  as  the  species 
of  rights  which  emanate  from  those  sources. 

8.  '  Jus  in  rem '  and  '  Jus  in  personam.' — Of  all  customary 
expressions  for  the  classes  of  rights  in  question,  these  are  incom- 
parably the  best.  '  Jus  in  personam '  {certam  sive  determinatam), 
is  expressive  and  free  from  ambiguity.  Cut  down  to  jus  in 
p&rsonam,  it  is  also  sufficiently  concise.  Jus  in  rem,  standing 
by  itself,  is  ambiguous  and  obscure.  But  when  it  is  contradis- 
tinguished  from  jus  in  personam,  it  catches  a  borrowed  clearness 
from  the  expression  to  which  it  is  opposed. 

.  Another  decisive  reason  in  favour  of  these  terms  will  be  found 
in  the  following  remarks. 

The  phrase  '  in  rem  *  is  an  expression  of  frequent  occurrence. 
And  in  all  the  instances  in  which  it  occurs,  the  subject  to  which 
it  is  applied  is  a  something  which  avails  generally :  '  quod  gener- 
atim  in  causam  aliquam  valet.' 

Take  the  following  instance  from  the  language  of  the  English 
Law. 

The  Judgments  of  Courts  of  Justice  are  evidence  against 
parties  to  the  cause,  and  against  the  determinate  persons  (succeed- 
ing or  representing  them)  who  are  styled  their  privies.  As 
against  persons  who  are  neither  parties  nor  privies,  judgments, 
speaking  generally,  are  not  evidence.  But  certain  judgments  are 
excepted  from  the  general  principle,  and  are  evidence  against  all 
persons,  or,  at  least,  against  the  world  at  large.     Accordingly, 
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Table  II.  judgments  of  this  species  are  marked  by  a  peculiar  name :  And 
*  '  *  that  peculiar  name  is,  'judgments  in  rem! 

In  this  instance,  the  phrase  in  rem,  and  the  manner  of  apply- 
ing it,  are  manifestly  borrowed  fh)m  the  Boman  Lawyers.  For 
the  latter  is  analogous  to  the  manner  in  which  they  employ  the 
phrase,  wherever  it  occurs  in  their  writings.  Whenever  they 
use  the  phrase,  they  always  intend  a  something  which  avails 
generally  or  universally:  in  favour  of  a  determined  person  against 
persons  indeterminate;  or  in  favour  of  indeterminate  persons 
against  a  person  determined. — The  coms  to  which  they  apply  it, 
I  omit.  For  they  could  hardly  be  made  intelligible,  unless  I 
wearied  the  reader  with  long  and  unseasonable  explanations. 

How  the  phrase  in  rem  came  to  acquire  this  meaning,  it  is 
not  very  easy  to  perceiva  It  is  one  of  the  elliptical  expres- 
sions with  which  language  abounds,  and  which  too  frequently 
obscure  the  simplest  and  easiest  notions.  In  this  instance, 
it  might  perhaps  be  possible  to  restore  the  links  which  are 
dropped :  to  connect  'res'  (as  signifying  a  thing)  with  '  in  rem  * 
(as  signifying  generality).  But  I  have  neither  space  nor  time 
for  merely  etymological  researches. 

To  mark  the  important  purpose  to  which  the  phrase  may 
be  turned,  is  matter  of  more  moment. 

Although  it  is  applied  by  the  Boman  Lawyers  to  a  con- 
siderable number  of  cases,  they  always  apply  it  partially.  They 
nowhere  use  it  for  the  purpose  of  signifying  briefly  and  unam- 
biguously, *  rights  of  every  description  which  avail  against  persons 
generally,'  The  large  generic  expression  *  Jus  in  rem,'  is  not  to 
be  found  in  their  writings. 

This  expression,  was  devised  by  the  Glossators,  or  by  Jbhe 
Commentators  who  succeeded  them.  Seeing  that  the  phrase 
*  in  rem  *  always  imported  generality,  and  feeling  the  need  of  a 
term  for  '  rigfUs  which  avail  generally,*  they  applied  the  former 
to  the  purpose  of  marking  the  latter,  and  talked  of  '  Jura  in 
rem,'  And,  in  this  instance,  as  in  many  others,  they  evince 
a  strength  of  discrimination,  and  a  compass  of  thought,  which 
are  rarely  displayed  by  the  elegant  and  fastidious  scholars  who 
scorn  them  as  scholastic  barbarians.  In  spite  of  the  ignorance 
to  which  their  position  condemned  them,  their  reason  was  sharp- 
ened and  invigorated  by  the  prevalent  study  of  their  age :  by 
that  school  logic  which  the  shallow  and  the  flippant  despise,  but 
which  all  who  examine  it  closely,  and  are  capable  of  seiziog  its 
purpose,  regard  with  intense  admiration. 

Now  the  expression  jus  in  rem,  in  this  its  analogical  mean- 
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ing,  perfectly  supplies  the  desidercUum  which  is  stated  above.  Table  II. 
For  as  '  in  rem  *  denotes  generality ^  '  Jus  in  rem '  shoidd  signify  ^ote  4,  A. 
rights  availing  against  persons  generally.  Therefore,  it  should 
signify  ail  rights  belonging  to  that  genus,  let  their  specific  differ- 
ences be  what  they  may.    And  that  is  the  thing  which  is  wanted. 

If  it  were  possible  for  me  to  fix  the  meaning  of  words,  I 
would  distinguish  the  two  classes  of  rights  and  obligations  in 
the  following  manner. 

1°.  Obligations  considered  universally,  I  would  style  *  Offices ' 
or  '  Duties.* 

2^,  Eights  which  avail  against  persons  generally  or  uni- 
versally, I  would  style  *  Eights  in  rem.' 

3®.  Eights  which  avail  against  persons  certain  or  deter- 
minate, I  would  style  '  Eights  in  personam* 

4®.  Obligations  which  are  incumbent  upon  persons  generally 
or  universally,  I  would  style  '  Ojffkes  *  or  '  Duties.' 

5®.  To  those  which  are  incumbent  upon  persons  certain  or 
determinate,  I  would  appropriate  the  term  '  Obligations,*  (See 
Table  I.  note  6.)  . 

Without  introducing  a  single  new  term,  and  without  em- 
ploying an  old  one  in  a  new  manner,  we  should  thus  be  pro- 
vided with  language  passably  expressive  and  distinct:  which 
would  enable  the  writer  or  speaker  to  move  onward,  without 
pausing  at  every  second  step  to  clear  his  path  of  ambiguities. 
All  that  is  necessary  to  this  desirable  end,  is  to  use  established 
terms  in  established  meanings,  taking  good  care  to  use  them 
determinaiely :  i.e.  to  restrict  each  term  to  its  appropriate  object. 

(Jtote  4.]  '  Jtts  IN  Be*  et  '  Jus  ad  Bern :* 

(A.)  By  the  Classical  Jurists,  the  expression  jura  in  re  is 
opposed  to,  or  contradistinguished  from,  dominium,  proprietas, 
or  in  re  potestas,  (See  Table  I.  and  Table  II.,  note  3.  C.  d.  3.) 
For  example,  A  servitude  over  land  of  which  another  is  the 
owner,  is  'jus  in  re  (aliend)  :*  but  the  right  or  interest  of  the 
owner,  is  'dominium*  *  proprietas*  or  *in  re  potestas!  The 
interest  of  the  Pledgee  or  Mortgagee,  and  the  interest  of  the 
Pledgor  or  Mortgagor,  are  also  respectively  'jus  in  re  {aliend)* 
and  '  dominium  *  (or  *  proprietas  *).  For,  in  the  Eoman  Law,  as 
in  English  Equity,  the  interest  of  the  Mortgagee  is  considered  in 
the  rational  light  of  a  mere  lien :  a  security  for  the  performance 
of  the  obligation  which  is  incumbent  upon  the  Mortgagor. 
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Table  II.  Consequently,  the  import  of  ju&  in  re,  in  the  sense  of  the 

b\,B.  b!  Roman  Lawyers,  is  comparatively  narrow.  In  their  writings, 
' — ' — '  ' jnra  in  ed  re,*  'jura  in  re*  or  (more  concisely  still)  *jura* 
are  the  opposite  of  *  dominion '  or  '  property.'  They  are  merely 
abridged  expressions  for  'jura  in  re  aliend,'  as  contradistin- 
guished from  'jus  in  re  proprid,'  They  are  restricted  to  siich 
of  the  rights,  availing  against  the  world  at  large,  as  are  acquired 
over  property  or  dominion  residing  in  another  person. 

By  the  successors  of  the  Boman  Lawyers,  the  meaning  of 
jvs  in  re  has  been  extended.  As  thei/  employ  it,  'jus  in  re'  is 
synonymous  with  '  jus  in  rem :  *  sometimes  signifying  generally 
rights  which  avail  against  the  world ;  sometimes  signifying  sv>ch 
of  those  rights  as  are  rights  to  determinate  things.  (See  Note 
3.  C.  a.,  C.  d.)  But  this  extension  of  the  term  is  most  objec- 
tionable. For,  first,  it  is  needless  and  gratuitous:  'jus  in  rem' 
answering  the  purpose  completely.  (See  Note  3.  C.  d.  8.) 
And,  secondly,  it  darkens  the  technical  language  of  the  original 
and  proper  authorities.  We  must  restore  the  term  to  its 
narrower  and  genuine  import,  before  we  can  follow  the  ex- 
positions of  the  Eoman  Lawyers  themselves. 

(B.)  Jus  in  re  (in  this  its  extended  meaning)  is  opposed  to 
jvs  AD  rem:  an  expression  which  was  devised  in  the  Middle 
Ages,  and  of  which  there  is  not  a  vestige  in  the  writings  of 
the  Classical  Jurists. 

(a.)  As  opposed  to  'jus  in  re'  (in  the  modern  and  extended 
meaning),  'jus  ad  rem'  is  synonymous  with  'jus  in  personam.^ 
It  embraces  ail  rights  which  avail  against  persons  certain. 
But  still  it  is  often  used  in  a  narrower  signification,  and  re- 
stricted to  a  species  of  those  rights. 

(b.)  Taken  in  this  its  restricted  meaning,  it  answers  to  the 
obligation  '  ad  dandum  aliquid.*  It  is  the  right  to  the  acquisi- 
tion of  a  thing ;  ^  jus  o^i  rem  (acguirendam).*  Or  (speaking  more 
generally  and  more  adequately)  it  is  the  right  of  compelling  the 
party,  who  lies  under  the  corresponding  obligation,  to  pass  a 
right  in  rem.     (See  Note  3.  B.  c,  C.  b.,  C.  d.  1.) 

Take  the  following  examples : 

1.  If  you  contract  with  me  to  deliver  me  a  specific  thing,  I 
have  not  a  right  over  or  in  the  thing,  but  a  right  to  the  thing 
as  against  you  specially.  I  have  notyt^  in  rem  (or  jus  in  re), 
hMijus  AD  rem :  a  right  of  compelling  you  to  give  me  jus  in  rem, 
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or  of  doing  some  act,  in  the  way  of  grant  or  conveyance,  which   Table  117 
shall  make  the  thing  mirie.  b.Vc/  C. 

2.  If  you  owe  me  money  determined  in  point  of  qtumtity,    ^     v     " 
or  if  you  have  done  me  an  injury  and  are  bound  to  pay  me 
damages,  I  have  also  a  right  to  the  acquisitioii  of  a  thing,  or, 
rather,  of  compelling  you  to  pass  me  a  right  in  rem.     I  have 

a  right  of  compelling  you  to  deliver  or  pay  me  moneys,  which 
are  not  determined  in  specie,  and  as  yet  are  not  mine :  though 
they  unll  be  determined  in  specie,  and  toUl  become  mine,  by 
the  act  of  delivery  or  payment. 

3.  Suppose  that  you  enjoy  a  monopoly  by  virtue  of  a  patent, 
and  that  the  patent  (as  generally  happens)  empowers  you  to 
assign  the  monopoly:  and  suppose,  moreover,  that  you  enter 
into  a  contract  with  me  to  transfer  your  exclusive  right  in  my 
favour.  Now  here,  also,  I  have/M5  ad  rem;  but  still  I  have 
not  a  right  to  a  determined  thing.  The  object  of  the  contract 
is  neither  a  determined  thing,  nor  a  thin^  that  can  be  deter- 
mined. (See  Note  3.  C.  c.  2.)  My  right  is  purely  this:  A 
right  of  compelling  you  to  transfer  a  right  in  rem  as  /  shall 
direct  or  appoint.  If  I  may  refine  upon  the  expression  which 
custom  has  established,  I  have  not  so  properly  'jus  ad  rem*  as 
'jus  ad  (jvs  in)  rem* 

(c.)  It  is  manifest  that  the  expression  '  jus  ad  rem '  ought 
not  to  be  substituted  for  'jus  in  personam'  It  is  merely  an 
abridged  expression  for  '  jus  ad  rem  acquirendam : '  and  it  pro- 
perly denotes  rights,  which  are  rights  to  the  acquisition  of  a 
thing,  or  (speaking  more  generally  and  adequately)  to  the 
acquisition  of  a  right  in  rem.  But  many  of  the  rights  which 
avail  against  persons  certain,  are  not  of  that  character:  They 
have  not  the  acquisition  of  a  thing  (or,  rather,  of  a  right  in  rem) 
as  their  purpose  or  scope.  For  example :  If  you  contract  with 
me  to  perform  work  and  labour,  or  if  you  contract  with  me  to 
forbear  from  some  given  act,  the  contract  gives  me  a  right  which 
properly  is  'jus  in  personam'  but  which  it  were  impossible 
to  denominate  'jus  ad  rem  {acquirendam)!  without  a  glaring 
departure  from  the  appropriate  import  of  the  expression. — 
'  Jus  ad  rem '  should  clearly  be  restricted  to  a  species  of  rights 
in  personam. 

(C.)  With  a  view  to  the  study  of  the  Eoman  Law,  or  of 
any  of  the  modem  systems  which  are  offsets  from  the  former, 
it  is  highly  expedient  (or,  rather,  absolutely  necessary)  to  dis- 
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Table II.    tinguish  'jus  ad  rem/  in  its  broad  and  improper  meaning,  from 
yote4,C.a.  ,  j^  ^  ^.^^^  1  ^^^  rather, '  ad  rem  a^yuirendam '),  in  its  restricted 

and  correct  signification.  The  neglect  of  this  simple  precau- 
tion has  engendered  the  grossest  error :  has  darkened  the  fair  face 
of  the  Boman  Law ;  and  covered  the  arrangement  of  the  Prussian 
and  French  Codes  with  a  mist  which  is  scarcely  penetrabla 

As  the  matter  is  intimately  connected  with  the  subject  of 
the  present  note,  I  will  try  to  explain  briefly  the  flagrant  error 
which  I  have  mentioned,  and  to  dispel  or  attenuate  the  obscurity 
of  which  that  error  is  the  source. 

(a.)  The  acqaisition  of  a  right  in  rem,  is  commonly  or  fre- 
quently preceded  hy  jus  ad  rem  (in  its  restricted  and  correct 
signification).  This  is  generally  the  case,  whenever  the  right 
in  rem  is  acquired  by  virtue  of  an  aiienation :  e.g,  by  virtue  of 
tradition  (or  delivery),  or  by  virtue  of  grant  or  conveyance  not 
accompanied  with  tradition. 

The  cases  which  I  have  supposed  in  the  last  section  (B.  b.), 
are  cases  of  the  sort  In  the  first  of  those  cases,  the  right  in 
rem  is  acquired  by  tradition  or  delivery,  or  by  conveyance  with- 
out tradition:  and  the  acquisition  is  preceded  hy  jus  ad  rem 
arising  from  contract  or  agreement.  In  the  third  case,  the 
nature  of  the  acquisition  is  such  that  tradition  is  impossible. 
The  mode  of  acquisition  is  conveyance  without  tradition ;  and 
the  preceding  jus  ad  rem,  with  the  correlating  or  corresponding 
obligation,  arises,  as  before,  from  contract  In  the  second  case, 
the  mode  of  acquisition  is  simple  tradition  or  payment;  and 
the  preceding  jus  ad  rem,  with  the  correlating  or  corresponding 
obligation,  arises  from  an  injury.  In  other  cases,  the  preceding 
jus  ad  rem,  with  the  correlating  or  corresponding  obligation, 
arises  from  ^^st-contract 

Observing  that  the  acquisition  of  jus  in  rem  is  preceded  in 
certain  cases  by  jus  ad  rem,  many  of  the  modern  Civilians 
generalised  hastily  and  rashly,  and  fell  into  the  following  errors. 

1.  They  inferred  from  those  cases  (which  are  striking  by 
their  frequency  and  importance),  that  every  acquisition  of  jus 
in  rem  is  preceded  by  jus  ad  rem  and  by  a  correlating  or  corre- 
sponding obligation.  And  this  (as  they  supposed)  invariable 
antecedence,  they  denoted  in  the  following  manner.  To  the 
fact  or  incident  imparting  jus  in  rem,  they  gave  the  name  of 
' modus  acquirendi*  or  ' modus  acquisitionis'  To  the  preceding 
incident  imparting  jus  ad  rem  (which  they  considered  as  a 
st^  or  means  to  the  acquisition  of  jus  in  rem),  they  gave  the 


Tables  and  Notes.  963 

name  of  '  titulus  ad  acguirertduml  or  (simply  and  briefly) '  titulus,^   Table  II. 
For  example :  According  to  their  language,  a  contract  to  deliver  c/b!*(x'^ 
a  thing  is  '  titulus  ad  acqnirendum  (jus  in  rem) ':  The  delivery  or    ' — » — ' 
tradition  which  follows  it,  or  by  which  it  ought  to  be  followed, 
is  '  modus  (jus  in  rem)  acquirendi '  or  *  modus  acquisitionis/ 

2.  From  this  first  error  they  fell  into  a  second.  Having 
supposed  that  fus  in  rem  is  invariably  preceded  by  jus  AD  rem, 
they  supposed  that  the  latter  has  no  independent  existence, 
but  is  merely  a  forerunner  of  the  former.  Or  (changing  the 
expression)  they  supposed  that  the  acquisition  of  jus  in  rem 
is  always  the  scope  or  object  of  jus  ad  rem  and  of  the  ohligar- 
tion  to  which  it  answers.  Or  (changing  the  expression  again) 
they  supposed  that  every  incident  which  imparts  jus  AD  rem  is 
'  titulus  ad  acquirendum  (jus  in  rem).'  And  if  the  expression 
jus  AD  rem  be  taken  in  its  restricted  signification,  the  supposi- 
tion is  just  But,  confounding  its  restricted  signification  with  its 
broad  and  improper  meaning,  they  extended  the  supposition  to 
every  right  in  personam  and  to  every  possible  obligation.  They 
supposed  that 'jus  ad  rem*  (as  synonymous  with  'jus  in  per- 
sonam*) has  always  the  acquisition  of  jus  in  rem  for  its  scope, 
purpose,  or  object :  that  every  incident,  which  imparts  '  jus  in 
personam,*  is  merely  *  titulus  ad  (jus  in  rem)  acquirendum,'  or 
is  merely  preparaiory  to  a  modus  a^cquisitionis.  The  falsity 
of  which  supposition  is  gross  and  palpable.  (See  above,  in  the 
present  note,  B.  c.) 

Briefly  stated  their  errors  were  these : 

1.  They  supposed  that  'jus  in  rem*  (with  the  mean  by 
which  it  is  acquired)  is  always  preceded  by  'jus  in  personam* 
(and  by  a  fact  or  incident  imparting  it).  2.  They  supposed 
that  'jus  in  personam*  in  every  case  whatever,  is  the  fore- 
runner of  '  jus  in  rem :  *  that  the  fact  or  incident,  which  gives 
'  jus  in  personam*  is  always  a  tiiU  to  the  acquisition  of  '  jus  in 
rem,*  or  is  always  preparatory  to  a  modus  a^^quisitionis. — The 
former  of  these  errors,  combined  with  the  varying  extension  of 
'  jus  ad  rem,'  naturally  led  to  the  latter, 

(b.)  The  influence  of    the   latter  upon   the   Prussian  and 

French   Codes  is  most   remarkable.  I    therefore   reserve  the 

further    consideration   of   it   for   the  notes    which    I    purpose 
annexing  to  Tables  V.  and  VI.  ^* 

(c.)  As  proofs  of  the  extent  to  which  the  former  obtained, 

^^  Some  remarks  on  the  Prussian  and  French  Oxies  will  be  found  in  a  later 
part  of  this  volume. — S,  A. 
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Table  II.    I   extract    the   following    passage    from   Heineccius:    the   most 
yote4,ac.   renQ^^ed,  and,  perhaps,  the  most  authoritative  of  the  Civilians, 
who  flourished  in  the  eighteenth  centuiy. 

The  passage  (which,  for  the  sake  of  facilitating  apprehension, 
I  break  down  into  short  and  distinct  paragraphs)  is  taken  from 
lus  excellent  Recitations:  lib.  ii  tit  1.  §  339.  (See  also  his 
'  Elements  according  to  the  Institutes ' :  Lib.  ii  tit  1.  §  339.) 

'  Quod  adtinet  ad  qusestionem  quid  sit  modus  adquirctidi  ? 
cavendum  est,  ante  omnia,  ne  confundamus  titvlum  et  modum 
adquirendi :  quippe  qui  toto  ccelo  dififerunt 

*  Omne  enim  dominium  duplicem  habet  caussam :  proximam, 
per  quam  immediate  dominium  consequor ;  et  remotam,  per  quam 
et  propter  quam  mediate  fio  dominus.  E,g, :  Si  rem  a  domino 
emi,  et  hie  mihi  rem  emtam  tradit,  dominus  fio :  Et  tunc  traditio 
est  caussa  dominii  proxima ;  emtio  autem,  caussa  remota. 

'  Caussa  dominii  proxima  vocatur  modus  adquirendi ;  caussa 
autem  remota,  titulus. 

'Et  hi  etiam  eflfectu  differunt  Nam  per  titulum  tantilm 
consequor  jus  ad  rem :  per  modum  adquirendi  jus  in  re.  Ex 
titulo  ago  in  personam  ;  adversus  eum  quocum  mihi  negotium 
fuit:  ex  modo  adquirendi  ago  in  rem;  adversus  quemcumque 
possessorem.  E.g. :  liber  a  bibliopolS.  primum  mihi,  deinde 
Titio  venditus  est :  posteriori  etiam  traditus.  Quseritur,  an  ego, 
qui  prior  emi,  adversus  Titium  agere  et  librum  prius  emtum 
vindicare  possim  ?  Negatur.  Nam  qui  emit,  jam  tum  titulum 
habet ;  nondum  autem  rem  adquisivit :  Adeoque  nee  in  rem  agit 
adversus  quemcumque  possessorem  ;  quia  fus  in  re  nullum  habet. 
Ergo  agere  debeo  adversus  bibliopolam,  quocum  mihi  negotium 
fuit,  ad  implendum  contractiun ;  vel,  si  adimplere  nequeat,  ad  id 
quod  interest 

'  Notandum  itaque  hie  axioma :  titulus  nunquam  dat  jus  in 
re,  sed  debet  accedere  traditio. 

*  Ergo  sive  «merim,  sive  res  mihi  legat6^  donata,  permutata 
sit,  nondum  tamen  sum  dominus,  antequam  traditio  accedat: 
quae  sola  transfert  dominium  vel  jus  in  re,  modo  praecesserit 
Titulus  ad  transferendum  dominium  hahUis. 

'  Ergo  nee  titulus  sufficit  sine  traditione,  nee  traditio  sine 
titulo : — Axioma  regnans  per  universum  jus,  et  probe  infigendum 
memorise.' 

If  you  examine  this  passage  closely,  and  take  its  parts  in 
conjunction,  you  will  find  it  involving  the  following  assumptions : 
1.  That  every  acquisition  of  dominium,  ov  Jus  in  rem,  consists  of 
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two  degrees :  One  of  them  being  the  proodmate ;  the  other,  the  Table  II. 
remote  cause  of  the  right:  One  of  them,  modus  acquirendi  v^  '  '>' 
(strictly  so  called) ;  the  other,  titulus,  or  titvlus  ad  acquirendum. 
2.  That  the  titiduSy  or  remote  cause  of  the  right,  always  consists 
of  an  incident  imparting  jus  in  persmmm:  Kg.  a  contract.  3. 
That  the  modus  a/iquisitionis  or  proximate  cause  of  the  right,  is 
always  tradition  and  apprehension. 

Now  each  of  these  assumptions  is  grossly  false :  and  truly 
wonderful  it  is,  that  the  learned  and  clear-sighted  jurist,  who 
wrote  the  passage  which  I  have  copied,  fell  into  the  strange 
errors  with  which  it  abounds. 

I  will  examine  these  assumptions  in  succession. 

1.  It  is  not  true,  that  every  complete  acquisition  of  dominium^ 
or  jv^  in  rem,  is  divisible  into  a  modus  acquirendi  and  a  tUvltis 
ad  acquirendum. 

There  are  two  cases,  and  only  two,  in  which  Acquisition  is 
opposed  to  Title  by  the  Soman  Lawyers :  namely,  the  case  of 
tradition,  and  the  case  of  usucapion. 

According  to  their  system,  every  tradition  or  delivery,  which 
gives  'jus  in  rem^  is  preceded  by  an  obligation  (or  by  'jus  ad 
rem ').  Considered  with  reference  to  that  preceding  obligation, 
the  tradition  or  delivery  is  denominated  m^odus  acquirendi,  or, 
briefly,  acquisitio.  Considered  with  reference  to  the  following 
tradition,  the  contract,  or  other  incident,  which  creates  the  obli- 
gation, is  styled  'Justus  tUtdus* ' justum  initium* '  justa  caussa  *  : 
i.e,  the  legally  operative  inducement  to  the  subsequent  modus 
a^^quirendi, — '  Nunquam  enim  nvda  traditio  transfert  dominium  : 
sed  ita;  si  venditio  aut  alia  justa  caussa  pnecesserit,  propter 
quam  traditio  sequeretur.' 

The  effect  of  usucapion  (a  species  of  prcescription)  is  this :  It 
cures  the  fault  which  vitiates  tradition  or  delivery,  where  the 
party,  from  whom  the  delivery  proceeds,  has  not  the  right  in  rem 
which  he  affects  to  transfer.  Here,  the  tradition,  by  itself,  is 
inoperative :  though,  coupled  with  subsequent  possession  on  the 
part  of  the  alienee,  it  may  give  him  the  right  in  rem,  after  a 
certain  interval.  But  in  order  that  the  alienee  may  benefit  by 
his  subsequent  possession,  bona  fides  is  requisite.  His  subsequent 
possession  works  nothing,  or,  in  other  words,  there  is  no  usucapion, 
unless  he  believes,  at  the  time  of  the  delivery,  that  the  person 
affecting  to  alien  is  competent  to  pass  the  right.  But  this  he 
can  scarcely  believe,  unless  the  tradition  or  delivery  be  made  in 
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TablxII.  the  legal  maimer :  unless  the  tradition  or  delivery  axmld  transfer 
V  '  'v  the  right,  supposing  that  the  party  who  makes  it  had  the  right 
to  transfer.  Consequently,  'Justus  titvlusi  'justum  initium^ 
or  '  justa  causml  is  a  condition  precedent  to  usucapion.  For  it 
necessarily  precedes  the  tradition  by  which  the  possession  is 
preceded,  and  upon  which  the  possession  operates.  The  contract 
which  is  the  inducement  to  the  tradition,  is  the  titiUtis  ad 
acquirendum:  The  vicious  tradition,  and  the  possession  which 
purges  it  of  the  vice,  constitute  the  modus  acquirendi. 

Now,  in  these  cases,  the  division  of  the  entire  acquisition 
into  a  viode  of  acquisition,  and  a  title  to  oA^quire,  is  intelligible. 
But,  in  many  cases,  it  were  utterly  senseless.  Take,  for  example, 
the  case  of  Occupation :  i,e,  acquisition,  by  apprehension  or  seisin, 
of  a  subject  which  belongs  to  no  one  ( — res  nulliv£).  Here,  the 
entire  acquisition  is  a  simple  and  indivisible  incident  Tou  may 
call  that  simple  incident  a  inode  of  acquisition,  or  you  may  call 
it  a  title.  But  to  split  it  into  a  mode  of  acquisition  and  a  fore- 
going title,  is  manifestly  impossible 

The  truth  is,  that  Heineccius  and  other  Civilians  arrived  at 
their  general  inference  through  a  narrow  and  hasty  induction. 
When  they  aflSrmed  generally,  'that  a  mode  of  a/^uisition  sup- 
poses a  foregoing  title,'  their  attention  was  directed  exclusively 
to  tradition  preceded  by  contra^^t  This  is  the  only  example 
adduced  in  the  passage  which  I  have  copied,  to  support  or 
illustrate  the  proposition.  And,  in  cases  of  that  class  (and  also 
of  some  other  classes),  the  proposition  holds  universally.  Or 
(speaking  more  accurately)  the  proposition  holds  universally  in 
cases  of  that  class,  if  we  look  exclusively  at  the  doctrine  of  the 
Boman  Lawyers  with  regard  to  the  essentials  of  the  tradition. 

Their  doctrine  seems  to  be  this : 

The  tradition  is  not  sufficient  to  pass  an  irrevocable  right, 
unless  the  preceding  contract  hind  the  alienor,  and  therefore 
impart  to  the  alienee  jvs  ad  rem.  In  other  words,  the  tradition 
is  not  sufficient  to  pass  the  right  irrevocably,  unless  the  preceding 
contract  amount  to  *  Justus  titulus :'  '  titulv^  ad  transferendum 
dominium  hahilis.'  Accordingly  every  acquisition  by  delivery, 
made  in  pursuance  of  a  contract,  is  divisible  into  tvx)  degrees :  a 
mode  of  a^uisition  and  a  title  to  a>cquire. 

But,  according  to  other  systems  (as,  for  instance,  the  English), 
acquisition  by  tradition  or  delivery,  made  in  pursuance  of  a 
contract,  is  not  always  divisible  into  those  distinct  degrees. 
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Take  the  following  example :  ^^^^J}' 

You  sell  me  a  house  or  field.     The  contract,  however,  is  not  ' 

reduced  into  writing;  and  therefore  is  void  by  the  Statute  of 
Frauds.  But  though  you  are  not  obliged  to  perform  the  contract, 
you  convey  the  house  or  field,  agreeably  to  the  tenns  of  the 
contract,  by  livery  or  feofiment. 

Now,  here,  I  acquire  the  subject  through  tradition  preceded 
by  contract  But  yet  it  were  impossible  to  split  the  entire 
acquisition  into  a  mode  of  acquisition  and  a  title  to  acquire.  The 
acquisition  in  this  instance,  like  that  by  occupation,  is  a  simple 
and  indivisible  incident.  In  consequence  of  the  livery  and 
feoffment,  I  acquire  an  indefeasible  right  in  or  over  the  subject : 
dominium,  or  jus  in  rem,  which  is  not  revocable  by  you.  But 
my  right  commences  at  the  moment  of  the  acquisition.  Before  the 
acquisition,  /  am  not  invested  with  jus  ad  rem,  nor  is  there  a 
corresponding  obligation  incumbent  upon  you.  There  is  not  the 
shadow  of  'Justus  titulus '  from  the  beginning  to  the  close  of  the 
transaction. 

The  exceptions  which  I  have  mentioned  are  amply  sufficient 
to  demonstrate,  that  every  acquisition  of  jvs  in  rem  is  not  divisible 
into  a  mode  of  a^cquisition  and  a  preceding  title  to  acquire. 

There  is,  however,  a  class  of  cases,  which  will  also  serve 
to  demonstrate  the  same  truth,  and  which  I  am  desirous  of 
noting  for  another  reason :  namely,  that  they  somewhat  obscure 
that  strong  line  of  demarcation  by  which  'jus  in  rem*  is 
separated  from  'jus  in  personam,'  and  which  should  be  seized 
distinctly  by  every  studeTit  of  law  who  aspires  to  master  its 
principles. 

Eights  in  rem  sometimes  arise  from  incidents  which  are 
styled  contracts.  The  meaning  of  which  seeming  contradiction 
is  this :  that  the  incidents  in  question  wear  a  double  aspect,  or 
are  followed  by  a  twofold  effect  To  one  purpose,  an  incident 
of  the  sort  gives  'jus  in  personam*  and,  therefore,  is  a  contra^^t :  to 
anotlier  purpose,  it  gives  ' jus  in  rem*  and,  therefore,  is  a  convey- 
ance. In  a  word,  the  incident  combines  the  properties  of  a 
contract  and  a  conveyance ;  but,  by  one  of  those  ellipses  which 
are  at  once  so  commodious  and  so  perplexing,  it  is  styled,  briefly, 
'  a  conira/it! 

In  the  cases  which  I  have  now  mentioned,  the  incident 
combines  the  properties  of  a  contract  and  a  conveyance,  and  is 
styled  a  contract  simply  for  the  sake  of  brevity.  In  other  cases, 
the  so-called  contract  is  a  pure  conveyance  or  transfer,  and  is 
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Table  II.    styled  a  corUract  by  a  mere  abuse  of  language,  and  through  a 
\^     '  '?•  confusion  of  ideas  which  are  utterly  disparate  and  distinct 

Take  the  following  examples  of  these  several  cases:   viz. 

the  cases  wherein  the  incident  is  styled  a  contract  by  an  ellipse ; 

and  the  cases  wherein  the  incident  is  styled  a  corUract  by  a 

solecism. 

According  to  English  Equity  (i.e.  according  to  the  Law 
which  certain  of  our  Courts  administer),  a  sale  and  purchase, 
although  it  is  styled  a  contract,  imparts  to  the  buyer,  without 
more,  dominion  or  *  jus  in  rem'  In  the  technical  language  of 
the  system,  'what  is  agreed  to  be  done  is  considered  as  done.' 
The  subject  of  the  sale  is  his,  as  against  the  seller  specially ; 
and  the  subject  is  also  his,  as  against  the  world  at  large.  The 
only  interest  in  the  subject,  which  remains  to  the  seller,  is  a 
right  '  in  re  aliend  :*  a  mortgage  or  lien  expressly  or  tacitly 
created,  to  the  end  of  securing  the  equivalent  for  which  he  has 
aliened. 

But,  according  to  the  antagonist  system  which  is  styled  pre- 
eminently Law,  a  sale  and  purchase,  without  more,  merely 
imparts  to  the  buyer  'jus  ad  rem.'  The  seller  is  obliged  by  the 
sale  to  transfer  the  subject  to  the  buyer,  and  in  case  he  break 
his  obligation,  by  refusing  or  neglecting  to  transfer,  the  buyer 
may  sue  him  on  the  breach,  and  recover  compensation  in 
damages.  But  that  is  the  extent  of  the  right  which  the  sale 
imparts.  The  property  or  dominion  of  the  subject  still  resides 
in  the  seller,  and,  in  case  he  convey  the  subject  to  a  third 
person,  the  property  or  dominion  passes  to  the  alienee. 

Now,  if  the  antagonist  Law  were  fairly  out  of  the  way,  the 
right  of  the  buyer,  according  to  Equity,  would  stand  thus. 
Unless  the  seller  refused  to  deliver  the  subject,  and  the  buyer, 
in  that  event,  were  satisfied  with  his  right  to  compensation,  the 
sale  and  purchase,  though  styled  a  contract,  would  give  him 
completely  and  absolutely  dominion  or  'jus  in  rem'  He  could 
vindicate  or  recover  the  subject  as  against  the  seller  himself,  and 
as  against  third  persons  who  might  happen  to  get  the  posses- 
sion of  it.  The  so  styled  contract  would  amount  to  a  perfect 
conveyance. 

But,  by  reason  of  the  dominion  or  property  which  remains 
to  the  seller  at  Law,  the  sale  and  purchase,  even  in  Equity,  is 
still  imperfect  as  a  conveyance.  In  order  that  the  dominion  of 
the  buyer  may  be  completed  in  every  direction,  something  must 
yet  be  done  on  the  part  of  the  seller.     He  must  pass  his  legal 
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interest  in  legal  form.  He  must  convey  the  dominion  or  pro-  Table  II. 
perty,  which  still  resides  in  him  at  Law,  according  to  the  mode  .^  '  'v' 
of  conveyance  which  Law,  in  its  wisdom,  exacts. 

To  this  special  intent  or  purpose,  the  buyer,  even  in  Equity, 
has  merely  'jus  in  personam'  Or  (borrowing  the  language  of 
the  Eoman  Lawyers)  the  subject  of  the  sale,  even  in  Equity, 
'  continues  in  obligatione.* 

Speaking  generally,  the  buyer,  in  contemplation  of  Equity, 
has  dominion  or  *  jus  in  rem/  And,  speaking  generally,  the  sale, 
in  Equity,  is,  therefore,  a  conveyance. 

But,  to  the  special  intent  or  purpose  which  is  mentioned 
above,  the  buyer  has  *  jus  in  personam.*  Or  (changing  the  shape 
of  the  expression)  the  seller  remains  obliged.  This  right  in 
personam  certam,  and  this  corresponding  obligation,  Equity  will 
enforce  in  specie.  And,  in  respect  of  this  right  in  personam,  and 
of  this  corresponding  obligation,  the  sale,  even  in  Equity,  is, 
properly,  a  co7itract. 

According  to  the  Eoman  Law  dominium  or  jvs  in  rem  is 
not  transferred  by  tradition,  unless  it  be  preceded  by  contract, 
or  by  other  titulus.  'Nunquam  enim  nuda  traditio  transfert 
dominium :  sed  ita ;  si  venditio,  aut  alia  justa  caussa  prsecesserit, 
propter  quam  traditio  sequeretur.' 

And,  conversely,  dominion  or  jvs  in  rem  is  not  transferred 
by  contract,  unless  it  be  followed  by  tradition.  '  Traditionibus 
et  usucapionibus,  non  nudis  pactis,  dominia  rerum  transferuntur/ 

This  rule  or  maxim  had  been  imported  from  the  Eomem 
into  the  French  Law:  And  it  formed  a  portion  of  the  latter 
to  the  time  of  the  EevolutioiL  A  contract  to  deliver  a  thing 
(or  to  pass  a  right  in  rem),  imparted  to  the  obligee  *  jus  ad  rem,' 
or  imposed  upon  the  obligor  an  obligation  to  transfer  or  convey. 
But  dominion  or  *  jus  in  rem '  was  not  acquired  by  the  former, 
tUl  the  contract  to  pass  the  right  was  completed  by  consequent 
tradition. 

*  Dans  Tancienne  jurisprudence,  pour  qu'une  obligation  trans- 
mit la  propridtS,  elle  devait  etre  suivie  de  la  tradition.  Celui 
qui  achetait  une  maison,  par  exemple,  n'en  devenait  propri^taire 
que  du  moment  oii  la  maison  lui  itait  livr^e :  si  elle  ^tait  livr^e 
k  une  autre  personne,  c'^tait  cette  personne  qui  Tacqu^rait. 
L'obligation  n'^tait  alors  qu'un  titre  pour  se  faire  donner  la 
propri^t^ ;  le  moyen  d!acqu&rir  cette  propri^t^  ^tait  la  tradition.' 
— See  '  Code  civil  expliqu^  par  ses  motifs  et  par  des  exemples,* 
par  J.  A.  Bogron,  Avocat  aux  Conseils  du  Eoi  et  h,  la  Cour 
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Table II.    de  Cassation:    Paris,  1826.      (Note  by  M,  Rogron  to  Article 

Note4^.    711.) 

But,  according  to  the  Code  which  now  obtains  in  France, 
the  dominion  of  a  subject,  belonging  to  the  class  of  immovables, 
passes  to  the  buyer  by  the  so-called  catUract.  Or  (in  the 
exquisitely  absurd  language  of  the  Code  and  its  Commentators) 
the  right  in  rem  passes  to  the  buyer  by  the  obligation  which  the 
contract  creates. 

'  La  proprUU  des  biens  s'acquiert  et  se  transmet  par  succes- 
sion, par  donation  entre-vifs  ou  testamentaire,  et  par  Vefftt  des 
obligations,*  (Code  civil,  article  711.) — ^^  Aujourd'hui  on  pent 
avoir  la  propri^t^,  c'est-^-dire  le  droit  de  poss^der,  quoi  qu'on  ne 
possMe  pas  r^ellement  Aussi  est-elle  transmise  par  la  setUe 
force  de  robligation,  sans  qu'il  soit  n^cessaire  qu'il  y  ait  eu  tradi- 
tion.'    (Note  to  Article  711,  by  Jf.  Rogron) 

*  L'obligation  de  donner  emporte  celle  de  livrer  la  chose,' 
etc.     (Code  civil,  article  1136.) 

*  L'obligation  de  livrer  la  chose  est  parfaite  par  le  seul  con- 
sentement  des  parties  contractantes.  EUe  rend  le  cr^ancier  (i.e. 
the  obligee)  propriitaire*  (Code  civil,  article  1138.) — ^"Ainsi 
l'obligation  donne  au  cr^ancier  le  droit  sur  la  chose  jvs  in  re ; 
et,  par  suite,  ration  rielle,  ou  revendication :  c'est-i-dire,  le  droit 
de  forcer  tout  ddtenteur  de  la  chose  que  nous  appartient  k  nous 
la  rendre.'     (Note  to  Article  1138,  by  Jf.  Rogron.) 

*  Les  effets  de  l'obligation  de  donner  ou  de  livrer  un  imrrieuble 
■  sont  r^gl^s  au  titre  de  la  vente  et  au  titre  des  privileges  et 

hypoth^ues.'     (Code  civil,  article  1140.) 

*  La  vente  est  v/ne  convention  par  laquelle  I'un  s'oblige  k  livrer 
une  chose  et  I'autre  k  la  payer.'     (Code  civil,  article  1582.) 

*  La  vente  est  parfaite*  entre  les  parties,  et  la  propri4tS  est 
acquise  de  droit  k  I'acheteur  k  regard  du  vendeurt  dte  qu'on  est 
convenu  de  la  chose  et  du  prix,  quoique  la  chose  n'ait  pas  encore 
&t6  livrfe  ni  le  prix  pay^.'  (Code  civil,  article  1583.) — *  '  Par- 
faite. Cette  disposition  est  la  consequence  de  I'article  711, 
portant  que  la  propriety  est  transferee  par  I'effet  des  obligations ; 
c'est-il-dire  sans  qu'il  soit,  comme  autrefois,  besoin  de  tradition.' 
(Note  to  article  1583,  by  M,  Rogron,) — ^t  'A  regard  du  vendeur, 
Mais  non  k  regard  des  tiers  qui  peuvent  avoir  sur  la  chose 
vendue  des  droits  ant^rieurs  k  la  vente.  Par  exemple,  si  le 
vendeur  n'etait  pas  veritable  proprietaire  de  la  chose,  celui 
auquel  elle  appartient  conserverait  le  droit  de  la  revendiquer.' 
(Note  to  Article  1583,  by  Jf.  Rogron.) 

If,  then,  the  subject  of  the  sale  belong  to  the  class  of  immov- 
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ahles,  dominion  or  'jus  in  rem*  passes  from  the  seller  to  the   TablkII. 
buyer  independently  of  tradition.    But,  if  the  subject  be  movable,  ?^^^'^'5' 
the  buyer,  without  tradition,  has  merely  *  jus  ad  rem/     He  has 
no  right  to  the  subject  against  a  third  person,  unless  the  third 
person  be  in  mold  fide,  or  has  gotten  possession  of  the  subject 
with  notice  of  the  buyer's  tUvlus. 

'  Si  la  chose  qu'on  s'est  oblig^  de  donner  ou  de  livrer  d  devx 
personnes  stuxesaivenient  est  purement  mobilifere  celle  des  deux 
qui  en  a  U6  mise  en  possession  rielle  est  pr^fdr^e,  et  en  demeure 
propri^taire,  encore  que  son  titre  soit  post^rieur  en  date ;  pourvu 
toutefois  que  la  possession  soit  de  bonne  foL*  (Code  civil, 
article  1141.) — ^  Je  vous  vends  ma  montre :  d'apr^s  le  principe 
consacr^  dans  les  articles  711  et  1138,  vous  en  devenez  k 
rinstant  propri^taire,  bien  que  je  ne  vous  I'aie  pas  livr^e. 
Cependant  je  la  vends  demain  k  Pierre,  et  je  la  lui  livre :  elle 
doit  lui  rester,  car  il  a  ^t4  mis  en  possession  r^elle.  Ainsi,  en 
mati^re  de  meubles,  la  tradition  est  encore  n4cessaire  pour  trans- 
ferer la  propri6t4.  Cette  exception  au  principe  g^n^ral  est 
bas^  sur  la  circulation  des  meubles,  qui  peuvent  passer,  dans  le 
m^me  jour,  dans  vingt  mains  diffi^rentes,  et  sur  la  n^cessit^  de 
pr^venir  les  circuits  d'actions  et  les  nombreux  proc^  qui  en 
r^sulteraient'     (Note  to  Article  1141,  by  Jf.  JRogron.) 

Now  according  to  the  Articles  of  the  Code  which  I  have 
copied  and  collated  above,  the  actual  Law  of  France,  with  regard 
to  the  matter  in  consideration,  would  seem  to  stand  thus. 

If  the  subject  of  the  sale  be  movahle,  the  sale,  when  unac- 
companied by  tradition,  is  properly  a  contract.  The  buyer  has 
'jus  ad  rem'  but  not  'jus  in  rem'  He  has  a  right  to  the 
subject  of  the  sale  as  against  the  seller  specially,  but  he  has  no 
right  to  the  subject  as  against  the  world  at  larga  There  is 
room  for  the  distinction  between  contract  and  conveyance :  between 
title  to  acquire  and  mode  of  acquisition. 

But,  in  case  the  subject  of  the  sale  belong  to  the  class  of 
immovables,  the  sale,  though  unaccompanied  by  tradition,  is, 
properly,  a  conveyance.  The  sale  imparts  to  the  buyer  dominion 
or  jus  in  rem ;  and  it,  therefore,  gives  him  a  right  to  vindicate 
or  recover  the  subject  from  any  who  may  be  in  the  possession 
of  it.  There  ia  no  room  for  the  distinction  between  contract 
and  conveyance  ;  between  title  to  acquire  and  Tnode  of  acquisition. 
There  is  no  room  for  'Justus  titulvs:'  'justa  cavssa;'  'justum 
initiumJ  For  this  supposes  an  acquisition  to  which  it  is  the 
prelude :  And  the  buyer  a^cquires  the  subject,  by  the  sale  itself, 
as  completely  as  he  can  axM;[uire  it.     He  fias  the  dominion  of 
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Table  II.  the  subject,  although  he  has  not  the  possession :  And,  by  ex- 
'  '^'  ercising  a  right  of  action  annexed  to  his  dominion,  he  may  get 
the  possession  if  he  wilL 

In  a  word,  the  right  which  belongs  to  the  buyer,  according 
to  the  French  Code,  is  the  right  which  v)o\ild  belong  to  him, 
according  to  English  Equity,  if  the  system  were  not  embarrassed 
by  the  conflicting  provisions  of  Law. 

To  style  the  sale  a  contract,  is  a  gross  solecism.  It  is, 
however,  a  solecism  which  may  be  imputed  to  the  Homan 
Lawyers ;  and  with  which  it  were  not  candid  to  reproach  the 
Authors  of  the  Code. 

But  when  they  talk  of  obligations  as  imparting  dmainion 
or  property,  they  talk  with  absurdity  which  has  no  example, 
and  which  no  example  could  extenuate.  If  they  had  under- 
stood the  system  which  they  servilely  adored  and  copied,  they 
would  have  known  that  obligation  excludes  the  idea  of  do- 
minion :  that  it  imparts  to  the  obligee  '  jus  in  personam,*  and 
'jus  in  personam*  merely.  Tftis  is  its  essential  difference: 
This  is  the  very  property  which  gives  it  its  being  and  its 
name.  '  Obligationum  enim  substantia  non  in  eo  consistit  ut 
aliquod  nostrum  fa^iat,  sed  tU  alium  nobis  obstringat  ad  dandum 
aliquid,  vel  faciendum,  vel  praestandum.' 

There  are,  indeed,  purposes,  as  to  which  the  sale  is  a  con- 
tract :  and,  in  respect  of  which,  it  is  justly  styled  a  contract. 
For  example :  The  seller  is  obliged  by  the  sale  to  deliver  the 
subject  to  the  buyer  agreeably  to  their  common  intention.  And, 
in  case  it  be  not  delivered  agreeably  to  that  common  intention, 
the  buyer  may  sue  the  seller  for  breach  of  the  obligcUion,  and 
recover  compensation  in  damages.  (Code  Civil,  Article  1146 
et  seq.y  But  the  dominion  or  jus  in  rem  which  the  sale  im- 
parts to  the  buyer  is  not  a  right  answering  to  an  obligation 
specially  incumbent  upon  the  seller.  Considered  as  imparting 
dominion,  the  sale  is  a  conveyance :  emd  it  cannot  be  styled  a 
contract,  without  an  impropriety  in  speecL 

According  to  the  Roman  Law,  jus  in  rem  is  not  transferred 
by  contract,  unless  the  contract  be  followed  by  tradition  or 
delivery.  But  to  this  general  principle  there  are  numerous 
exceptions.  For  example :  An  hypotheca  or  mortgage  is  suffi- 
ciently created  by  pact,  although  the  subject  be  not  delivered, 
but  remain  in  the  possession  of  the  mortgagor.  In  other  words, 
the  intention  to  create  the  mortgage,  expressed  orally  or  in 
writing,  imparts  to  the  mortgagee  jus  in  re  aiiend.     The  ex- 
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pressioD  of  this  intention  on  the  part  of  the  mortgagor  is  styled   Table  II. 
a  pact  or  convention.     But,  though  it  is  adjected  to  a  conven-    .^^^  '^: 
tion,  it  is  not  a  convention  of  itself.     Imparting  to  the  mort- 
gagee jus  in  rem,  it  is,  properly,  a  conveyance. 

The  confusion  of  contract  and  conveyance,  by  elliptical  or 
improper  expression,  is  one  of  the  greatest  obstacles  in  the 
way  of  the  student  And,  labouring  to  clear  it  up  by  apt 
and  perspicuous  examples,  I  have  wandered  at  some  length 
from  the  subject  which  I  am  directly  considering.  I  now 
revert  to  that  subject,  and  dismiss  it  with  the  following 
remark : — 

Wherever  jm  in  rem  is  acquired  by  a  so-styled  contract, 
the  acquisition  is  not  to  be  distinguished  into  titvlus  and  modus 
acquirendi.  That  which  might  be  titvlus,  supposing  there  were 
room  for  the  distinction,  transfers  iih^jus  in  rem  as  completely 
as  it  can  be  transferred. 

2.  It  is  Tiot  true  (as  ffeineccius  and  others  have  assumed), 
that  every  title  to  the  acquisition  of  *jus  in  rem'  consists  of 
some  incident  imparting  'jus  in  personam*  and,  therefore,  im- 
posing an  obligation  upon  a  person  or  persons  determinate. 

As  I  have  remarked  above,  there  are  two  cases,  and  only 
two,  wherein  title  to  acquire  and  mode  of  acquisition  are  ex- 
pressly distinguished  and  opposed  by  the  Soman  Lawyers  them- 
selves: viz.  the  case  of  tradition  and  the  case  of  vsucapion. 
Where  'jus  in  rem'  is  acquired  by  tradition,  the  acquisition 
is  divisible  into  titulus  and  mx>dus  acquirendi :  The  titvius  being 
always  an  incident  imparting  'jus  in  personam,'  and,  therefore, 
imposing  an  obligation.  Where  'jus  in  rem*  is  acquired  by 
usucapion,  the  acquisition  is  divisible  in  the  like  manner;  The 
tittUtis  being  commonly  an  incident,  or  commonly  supposing 
an  incident,  of  the  like  quality  or  effect 

But  the  difference  between  title  to  acquire  emd  mode  of 
acquisition  is  not  confined  to  the  two  cases  wherein  the  Boman 
Lawyers  have  expressly  taken  the  distinction. 

Whenever  the  acquisition  is  divisible  into  two  distinct 
events,  we  may  find  it  necessary  to  distinguish  them,  and  to 
mark  them  with  distinguishing  names.  And,  in  every  case  of 
the  kind,  we  may  mark  them,  if  we  will,  with  the  names  which 
are  now  in  question.  We  may  style  the  fact  or  event  with 
which  the  acquisition  begins,  the  title  'to  acquire.  We  may 
style  the  fact  or  event  by  which  the  acquisition  is  completed, 
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Table  II.  the  mode  of  acquisition.  We  may  say  that  the  latter  is  the 
Note4,C.c.  prf^fjfi^^  cause  of  the  right,  or  is  ttuU  through  which  the 
latter  is  immediately  acquired.  We  may  say  that  the  former 
is  the  remote  cause  of  the  right,  or  is  that  through  which  the 
right  is  acquired  mediately.  We  may  style  the  former  the 
titidjis,  initium,  or  caussa,  to  which  the  latter  is  indebted  for 
its  investitive  operation  or  effect. 

Now  the  cases  wherein  the  acquisition  is  divisible  into 
two  events,  and  wherein  we  may  find  it  necessary  to  distin- 
guish those  distinct  events,  are  numerous.  And,  in  many  of 
these  numerous  cases,  the  fact  or  event  with  which  the  acquisi- 
tion begins,  is  not  a  fact  or  event  imparting  jus  in  personam. 

I  will  try  to  illustrate  these  positions  by  simple  and  plain 
examples. 

The  cases  wherein  iisucapion  most  frequently  obtains,  are 
those  which  I  have  mentioned  above:  viz.  cases  of  alienation 
by  tradition  or  delivery,  without  right  on  the  part  of  the 
alienor.  And,  in  these  cases,  the  titidus  consists  of  an  inci- 
dent imparting  fus  in  personam. 

But  usucapion  sometimes  obtains  without  an  incident  of  the 
sort,  and  is  nevertheless  distinguished  by  the  Boman  Lawyers 
themselves  into  title  and  mode  of  acquisition.  For  instance, 
In  case  I  occupy  a  subject  which  I  believe  to  be  res  nvllius, 
but  which,  in  truth,  belongs  to  another  person,  I  acquire  the 
subject  (after  a  certain  interval)  by  continued  and  undisturbed 
possession.  Now  here  the  acquisition  is  divisible  into  mode  of 
acquisition  and  tUhy  and  yet  there  is  no  incident  creating  an 
obligation.  My  continued  and  undisturbed  possession  con- 
stitutes the  mode  of  acquisition.  My  seisin  or  apprehension 
of  the  subject  animo  mihi  Juibendi,  coupled  with  my  belief  at 
the  time  that  the  subject  is  res  nullius,  constitutes  my  title  to 
acquire.  Without  apprehension  or  seisin  accompanied  by  bona 
fideSy  no  usucapion  obtains.  Consequently,  the  apprehension  bond 
fide  is  the  remote  cause  of  the  right,  although  the  subsequent 
possession  is  the  proximate  or  direct. 

Bestricting  the  distinction  in  question  as  the  Boman  Lawyers 
have  restricted  it,  an  obligation  is  not  created  by  efoery  title  to 
acquire.     (Vide  Dig.  Kb.  xU.  tit  3,  4,  5,  6,  7,  8,  9,  et  10.) 

Succession  oib  intestato,  according  to  the  Boman  Law,  is 
governed  in  different  cases  by  different  principles. 
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In  certain  cases,  the  heir  acquires  the  heritage  vpm  jure :  Table  II. 
that  is  to  say,  he  acquires  the  heritage,  without  an  act  of  his  .^^  '  '.• 
own,  at  the  moment  of  the  intestate's  decease.  To  borrow  an 
expressive  phrase  from  the  old  French  Law,  *le  mort  saisit 
le  mf'  If  the  heir  survive  the  intestate  a  single  instant, 
the  heritage  vests  in  the  former  and  devolves  to  his  own 
representative. 

In  other  cases,  the  acquisition  of  the  heritage  commences 
at  the  death  of  the  intestate,  but  is  completed  by  the  accept- 
ance of  the  heir.  At  the  moment  of  the  intestate's  decease, 
he  has  jus  Jiereditatem  adeundi :  But  he  actually  acquires  the 
heritage  Jiereditatem  ad^urido.  At  the  moment  of  the  intestate's 
decease,  he  has  jus  delatum :  But  until  he  signifies  his  accept- 
ance expressly  or  tacitly,  he  has  not  jits  acquisitum.  If  he 
die  without  acceptance,  his  right  (generally  speaking)  is  not 
transmitted  to  his  representative,  but  the  party  who  takes 
the  heritage  takes  it  as  heir  to  the  intestate.  The  principle 
by  which  the  transmission  is  here  determined,  is  analogous 
to  a  principle  ('  seisina  facit  stipitem ')  which  obtains  in  our 
Law  of  Descents. 

Now  where  the  acquisition  of  the  heritage  is  completed  by 
the  acceptance  of  the  heir,  the  facts  or  events  which  constitute 
the  acquisition  must  be  divided  into  two  parcels.  And  these 
we  may  style,  if  we  will,  titidus  and  modvs  acquirendi.  For, 
if  we  understand  that  distinction  as  the  Boman  Lawyers  under- 
stood it,  it  will  hold  in  every  case  wherein  the  acquisition  is 
gradiMl,  provided  the  degrees  be  two,  and  be  perfectly  distinct 
from  one  another.  In  the  widely  differing  cases  wherein  they 
took  the  distinction,  there  must  be  some  common  circumstance 
to  which  the  distinction  may  be  referred :  And  the  only  common 
circumstance  which  I  am  able  to  discover,  is  the  divisibility 
of  the  entire  acquisition  into  two  distinct  degrees. 

Supposing  we  take  the  distinction  in  the  case  inmiediately 
before  us,  the  terms  will  apply  thus : 

The  tUvlvs  consists  of  the  facts  whereby  the  right  is  deferred : 
namely,  the  intestacy,  the  death  of  the  intestate,  the  survivorship 
of  the  heir,  and  his  relation  to  the  deceased.  The  modus  acquir- 
endi consists  of  the  event  whereby  the  acquisition  is  completed : 
namely  the  acceptance  of  the  right  which  is  deferred. 

3.  It  follows  from  what  has  preceded,  that  apprehension  or 
seisin,  consequent  upon  tradition  or  delivery,  is  not  invariably 
an  ingredient  in  the  acquisition  oijas  in  rem. 
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Table  II.  In  various  cases  of  usiLcapion,  and  also  in  the  case  of  occupa- 

Note4,c.c.  ^^^^^  ^^  subject  is  not  apprehended  in  consequence  of  tradition. 

And  where  the  right  is  acquired  by  a  so -styled  cojUract,  the 

possession  of  the  subject  frequently  continues  with  the  party  by 

whom  the  right  is  conveyed. 

The  acquisition  of  the  heritage  by  the  heir  is  equally  in 
point  Whether  he  acquire  by  testament  or  in  consequence  of 
intestacy,  ipso  jure  or  hereditatem  ddeundo,  he  acquires  without 
tradition  and  without  apprehension.  So  completely  foreign  is 
apprehension  to  the  acquisition  of  the  heritage  as  a  whole,  that, 
though  that  general  acquisition  gives  him  the  right  of  vindiccUion, 
it  gives  him  none  of  the  remedies  which  are  founded  upon  the 
right  of  possession.  By  the  acquisition  of  the  heritage  as  a  whole, 
he  acquires  the  dominion  of  the  single  or  several  things  which 
are  constituent  parts  of  the  heritage.  By  virtue  of  that  general 
acquisition,  he  can  vindicate  any  of  those  things  against  any 
who  may  detain  it  from  him.  But  until  he  obtains  the  posses- 
sion by  a  distinct  act  of  apprehension,  he  is  unable  to  recover  it 
by  any  of  those  interdicts  which  are  purely  possessory  remedies. 
Acquisition  by  mancipation  is  commonly  in  the  same  pre- 
dicament, if  the  subject  of  the  conveyance  be  immovable  ( — 
prcedium).  There  is  no  tradition  of  the  subject  on  the  part  of 
the  alienor,  no  apprehension  of  the  subject  on  the  part  of  the 
alienee.  The  conveyance  imparts  to  the  latter  the  dominion  of 
the  absent  pra^ium,  and  gives  him  that  right  of  vindication 
which  dominion  or  property  supposes.  But  it  gives  him  none 
of  the  remedies  which  are  purely  possessory.  Before  he  can 
exercise  these  in  reference  to  the  subject  of  the  mancipation,  he 
must  acquire  the  actual  possession,  with  the  consequent  jus 
possessionis,  by  a  distinct  act  of  apprehension. 

Here  I  close  my  remarks  upon  *  titulus  et  modus  acquirendi.' 
I  have  insisted  upon  this  celebrated  distinction  at  considerable 
length,  for  the  purpose  of  dispelling  the  darkness  cast  upon  the 
Eoman  Law  by  the  current  though  false  theory  which  I  have 
stated  and  examined  above.  I  am  convinced  by  my  own  experi- 
ence, that  few  of  the  diflRculties,  inherent  in  the  study  of  the 
system,  equal  the  difficulties  induced  upon  it  by  that  groundless 
and  absurd  conceit. 

Before  I  proceed  to  the  matter  of  the  ensuing  note,  I  will 
briefly  interpose  a  remark  suggested  by  the  subject  of  the 
present. 


Tables  and  Notes.  977 

By  English  Lawyers,  and  even  by  English  conveyancers,  Table  II. 
*  title*  is  often  used  as  if  it  were  synonymous  with  'right*  But  ^oteS^i^ 
when  it  is  used  correctly,  it  signifies  the  fact,  simple  or  complex, 
through  which  the  party  entitled  was  invested  with  a  right : — the 
means  by  which  he  acquired  it  In  a  word, '  title  *  is  synonymous 
with  *  investitive  fact  or  event.' 

Tradition  and  usucapion  are  the  only  cases  wherein  the 
Eoman  Lawyers  employ  the  term  *  title  *  to  signify  an  investitive 
fact.  And,  in  those  two  cases,  it  is  not,  properly  speaking,  the 
name  of  an  investitive  fact,  but  it  denotes  a  constituent  part  of 
a  complex  investitive  fact.  It  denotes  the  fact  by  which  the 
acquisition  begins,  as  contradistinguished  from  the  fact  by  which 
the  acquisition  is  completed.  And,  on  the  other  hand,  *  mode  of 
acquisition,'  as  used  in  those  cases,  loses  its  usual  import.  It  is 
not  synonymous  with  '  investitive  fact,'  but  it  denotes  a  constituent 
part  of  a  complex  investitive  fact.  It  denotes  the  fact  by  which 
the  acquisition  is  completed,  as  contradistinguished  from  the  fact 
by  which  the  acquisition  begins. 

The  entire  fact,  simple  or  complex,  through  which  the  party 
entitled  was  invested  with  a  right,  is  styled,  in  the  language  of 
the  Bomail-Law,  'm/)dns  sive  cwussa  acquirendi,'  'species  sive 
gemis  acquisitionis,'  or  simply  and  briefly,  '  acq2cisitio* 

Consequently,  the  '  title '  of  the  English,  and  the  '  Tnodus  sive 
caussa  acquirendi '  of  the  Boman  Law,  are  synonymous  names. 
Each  of  them  is  equivalent  to  '  investitive  fact  or  event :' — the 
term  which  has  been  suggested  by  Mr.  Bentham. 

*  Title '  is  sometimes  used  by  the  English  Lawyers  in  a 
meaning  which  is  somewhat  different.  Properly  speaking,  the 
Vendor's  title  merely  consists  of  the  fact  by  which  his  right 
was  acquired.  But  the  so-called  title  which  he  submits  to  the 
inspection  of  the  Purchaser,  usually  embraces  more:  viz.  all 
such  other  titles  as  may  elucidate  the  quality  of  his  own,  or  may 
show  the  extent  of  the  right  which  he  affects  to  transfer.  (See 
Sugden's  Law  of  Vendors,  etc.  ch.  vii) 

[i^Ote  5.] — 'Jus  Eeale  sive  Jura  Eealia'  et  'Jus  Personale 
sive  Jura  Personalia  :' 

In  the  language  of  modem  Civilians,  and  in  the  language  of 
the  various  systems  which  are  offsets  from  the  Eoman  Law, 
rights  availing  against  persons  universally  or  generally^  and  rights 
availing  against  persons  certain  or  determinate,  are  not  unfre- 
quently  denoted  by  the  distinctive  names  of  '  jus  reale '  and  '  jus 
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Table II.  personcUe :*  The  adjective  reale  being  substituted  for  *in  rem  ;' 
Note6,i,2.  ^^^  ^^^  adjective  personale  for  '  in  personam* 

These  expressions  are  so  ambiguous,  that  the  following 
cautions  may  be  useful  to  the  Student. 

*  Jus  recUe*  and  *jus  personak'  which  signify  rights  in  rem 
and  rights  in  personam,  must  not  be  confounded  with  'jus  rerum ' 
and  'jus  personarum :'  i,e,  '  law  of  things '  and  '  law  of  persons/ 
(For  the  import  of  these  last-mentioned  expressions  see  above, 
Note  2 :  The  Digression  in  Note  3,  at  C.  b. :  Table  III.  Note 
3  :  and  Table  IV.  Section  2.)  The  law  of  things,  and  the  law 
of  persons,  are,  both  of  them,  conversant  about  rights,  real  and 
personal 

2.  The  distinction  of  the  Civilians  between  real  and  personal 
rights,  must  not  be  confounded  with  the  distinction  of  the  English 
Lawyers  between  real  property  or  interests  and  personal  property 
or  interests.  Beal  rights  (in  the  sense  of  the  English  Lawyers) 
comprise  rights  which  are  personal  as  well  as  rights  which  are 
real  (in  the  sense  of  the  Civilians) :  And  personal  rights  (in  the 
sense  of  the  former)  embrace  rights  which  are  real  as  well  as 
rights  which  are  personal  (in  the  sense  of  the  latter).  The 
difference  between  real  and  personal  (as  the  terms  are  understood 
by  the  Civilians)  is  essential  or  necessary.  It  runs  through  the 
English  Law,  just  as  it  pervades  the  Eoman:  Although  it  is 
obscured  in  the  English  by  that  crowd  of  gratuitous  distinctions 
which  darken  and  disgrace  the  system.  But  the  difference 
between  realsudjpersonal  (in  the  sense  of  the  English  Lawyers),  is 
accidental.   In  the  Roman  Law,  there  is  not  the  faintest  trace  of  it. 

In  one  instance,  the  term  real,  as  used  by  the  English  Lawyers, 
bears  the  import  which  is  usually  annexed  to  it  by  the  Civilians : 

An  agreement  between  parson  and  landowner  discharging 
land  from  tithes,  was  formerly  binding  upon  the  parson  and  also 
upon  his  successors  in  the  cure,  if  made  with  the  consent  of  the 
patron  and  with  the  concurrence  of  the  ordinary.  And  such 
an  agreement  was  and  is  styled  '  a  composition  reai.*  Why  ? 
Because  it  availed  generally  against  incumbents  of  the  benefice, 
and  was  not  simply  binding  upon  the  parson  who  entered  into 
it.  Because,  in  short,  it  operated  in  rem,  and  not  in  personam 
merely. 

I  think  that  the  term  real,  as  used  by  the  English  Lawyers, 
bears  the  last-mentioned  import  in  two  or  three  instances  more. 
But,  at  this  moment,  I  am  unable  to  recollect  them.      And, 
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speaking  generally,  the  *re(d*  and  'persoTud*  of  the  Civilians,  Table  II. 
and  the  *real*  and  'persanai^  of  the  English  Lawyers,  denote  3^4*  * 
two  distinctions  which  are  completely  disparate. 

3.  In  the  sense  of  the  Civiliems, '  jus  personate '  signifies  any 
right  which  avails  against  a  person  certain  or  against  persons 
certain.  In  the  English  Law  'personal*  sometimes  signifies  a 
sort  or  species  of  such  rights :  viz.  those  rights  of  action,  which, 
in  the  language  of  the  Boman  Lawyers,  *  nee  heredibvs  nee  in 
heredes  competunt:'  which  neither  pass  to  the  persons  who 
represent  the  injured  parties,  nor  avail  against  the  persons  who 
represent  the  injuring  parties.  Being  limited  to  parties  who  are 
directly  affected  by  wrong,  and  only  availing  against  parties  who 
are  authors  of  wroog,  these  rights  of  action  are  styled  by  English 
Lawyers  'personal:'  Or  (more  properly)  they  are  said  to  expire 
(or  to  he  extinguished)  with  the  persons  of  the  injured  or  injuring. 

'  Actio  personalis  moritur  cum  personfi,*  is  the  rule' or  maxim 
applied  to  the  rights  in  question.  But,  like  a  thousand  phrases 
dignified  with  the  name  of  maxims,  this  wretched  saw  is  a  purely 
identical  proposition.  For  a  person^  action  (as  a  term  is  here 
understood)  means  a  right  of  action  which  expires  or  is  extin- 
guished with  the  party. 

4.  The  servitudes  of  the  Boman  Law  are  of  two  kinds :  1**. 
prsedial  or  real  servitudes  ( — '  servitutes  praediorum  sive  rerum ') ; 
2®.  personal  servitudes  ( — '  servitutes  personarum  sive  hominum). 

Now 'r^o/' and  'personal'  as  distinguishing  the  kinds  of 
servitudes,  must  not  be  confounded  with  'real'  and  'personal,' 
as  synonymous  or  equivalent  expressions  for  *  in  rem,'  and  '  in 
personam' 

In  a  certain  sense,  all  servitudes  are  real.  For  all  servitudes 
are  rights  in  rem,  and  belong  to  that  genus  of  rights  in  rem  which 
subsist  in  re  aliend.     (See  above,  Note  3,  B.  b. :  Note  4,  A.) 

And,  in  a  certain  sense,  all  servitudes  are  personal.  For 
servitudes,  like  other  rights,  reside  in  persons,  or  are  enjoyed  or 
exercised  by  persons. 

The  distinction  between  'real'  and  'personal'  as  applied  and 
restricted  to  servitudes,  is  this : 

A  real  servitude  resides  in  a  given  person,  as  the  owner  or 
occupier,  for  the  time  being,  of  a  given  prcedium :  i,e,  a  given 
field,  or  other  parcel  of  land ;  or  a  given  building,  with  the  land 
whereon  it  is  erected.  A  personal  servitude  resides  in  a  given 
person,  without  respect  to  the  ownership  or  occupation  of  a 
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Table  II.   prcedium.    To  borrow  the  technical  language  of  the  English  Law, 
'/  real  servitudes  are  appurtenant  to  lands  or  vfussuages :  personcU 
servitudes  are  servitudes  in  gross,  or  are  annexed  to  the  persons 
of  the  parties  in  whom  they  reside. 

Every  real  servitude  (like  every  imaginable  right)  resides  in  a 
person  or  persons.  But  since  it  resides  in  the  person  as  occupier 
of  the  given  prcedium,  and  devolves  upon  every  person  who  suc- 
cessively occupies  the  same,  the  right  is  ascribed  (by  a  natural 
and  convenient  ellipsis)  to  the  prasdium  itself.  Vesting  in  every 
person  who  happens  to  occupy  the  prcedium,  and  vesting  in  every 
occupier  as  the  occupier  thereof,  the  right  is  spoken  of  as  if  it 
resided  in  the  prcedium,  and  as  if  it  existed  for  the  advantage  of 
that  senseless  or  inanimate  subject  The  prcedium  is  erected 
into  a  legal  or  fictitious  person,  and  is  styled  '  prsBdium  dominansS 

On  the  other  hand,  the  prcedium,  against  whose  occupiers  the 
right  is  enjoyed  or  exercised,  is  spoken  of  (by  a  like  ellipsis)  as  if 
it  were  subject  to  a  duty.  The  duty  attaching  upon  the  successive 
occupiers  of  the  prcedium,  is  ascribed  to  the  prcedium  itself :  which, 
like  the  related  prcedium,  is  erected  into  a  person,  and  contra- 
distinguished from  the  other  by  the  name  of  *  prsedium  serviens,' 

Hence  the  use  of  the  expressions  'real'  and  'personcU'  for 
the  purpose  of  distinguishing  servitudes. 

The  rights  of  servitudes  which  are  inseparable  from  the 
occupation  of  prcedia,  are  said  to  reside  in  those  given  or  deter- 
minate things,  and  not  in  the  physical  persons  who  successively 
occupy  or  enjoy  them.  And,  by  virtue  of  this  ellipsis  and  of 
the  fiction  which  grows  out  of  it,  servitudes  of  the  kind  are 
styled  'servitutes  rerum,'  or  'servitutes  reales:'  i.e,  rights  of 
servitude  annexed  or  belonging  to  things. 

The  rights  of  servitude  which  are  not  conjoined  with  such 
occupation,  cannot  be  spoken  of  as  if  they  resided  in  things. 
And,  since  it  is  necessary  to  distinguish  them  from  real  or 
praedial  servitudes,  they  are  styled  ' servitutes  personarum'  or 
'  servitutes  personales :'  ie.  rights  of  servitudes  annexed  or  belong- 
ing to  persons. 

[00te  6.]  '  Or,  more  generally,  ex  Conventione.' 

(A.)  Promises  are  distinguished  by  the  Boman  Lawyers  into 
conventions  and  pollicitations.  A  convention  is  defined  thus — 
duorum  vel  plurium  in  idem  placitum  consensus:  Or  thus — -pro- 
missio  ah  altera  data  ah  altero  acceptaia.  A  pollicitation  is  a 
promise  not  accepted  by  the  promisee. 
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Conventions  are  divisible  into  two  classes.     Some  might  be  Table  II. 

'vr -^x  _  H  TJ  Q 

enforced  by  action,  according  to  the  more  aruimt  law.     Others,  * 

according  to  that  law,  could  not  be  enforced  by  action.  Con- 
ventions of  the  former  class  are  styled  contracts :  •  conventions  of 
the  latter  class,  pa>cts. 

In  consequence  of  rules  introduced  by  the  Pwetors,  or  in 
consequence  of  laws  passed  by  the  supreme  legislature,  the  parties 
interested  in  certain  pacts  were  enabled  to  enforce  them  by  action. 
In  other  words,  pacts  of  certain  species  passed  into  the  class  of 
contracts,  but  improperly  retained  the  name  which  formerly 
applied  to  them  with  propriety.  Pacts  of  other  species  were  not 
affected  by  these  changes,  but  continued  in  their  primitive  state. 

Pacts  which  the  interested  parties  are  enabled  to  enforce  by 
action,  are  distinguished  by  the  Boman  Lawyers  into  prcstorian 
and  legitimate :  that  is  to  say,  into  such  as  the  parties  can  enforce 
by  virtue  of  the  Praetorian  edict,  and  such  as  the  parties  can 
enforce  by  virtue  of  acts  of  legislature. 

In  the  language  of  the  Modem  Civilians,  pacts  which  the 
interested  parties  are  imable  to  enforce  by  action,  are  styled 
nuda :  i.e,  not  clothed  with  rights  of  action.  Pacts  which  the 
interested  parties  are  enabled  to  enforce  by  action,  are  styled 
non  nuda  or  vestita :  i.e,  clothed  with  rights  of  action. 

It  follows  from  the  preceding  analysis,  that  the  scheme  of 
obligations  which  is  given  by  the  Compilers  of  the  Institutes 
wants  an  important  member :  namely,  obligations  ex  pado.  If 
they  had  been  true  to  their  own  method,  they  would  not  have 
opposed  directly  to  the  obligations  which  arise  from  delicts,  the 
obligations  which  arise  from  contracts.  According  to  that  method, 
the  obligations  which  arise  from  delicts  should  be  opposed 
directly  to  the  obligations  which  arise  from  conventions.  And 
these  should  be  divided  into  two  classes :  viz,  obligations  ex  con- 
tractu and  obligations  ex  pacta, 

(B.)  The  following  brief  remarks  upon  certain  terms,  may 
save  the  student  much  perplexity. 

(a.)  In  the  language  of  modem  jurispmdence, '  contract '  is 
often  synonymous  with  the  '  convention '  of  the  Eoman  Lawyers. 

In  the  language  of  the  Boman  Law,  *  contract*  denoted 
originally  a  convention  which  may  be  enforced  by  auction  ;  but,  in 
consequence  of  the  changes  to  which  I  have  adverted  above,  its 
import  was  somewhat  narrowed.  It  ceased  to  denote  generally 
a  convention  which  may  be  enforced  by  action,  and  was  restricted 
to  conventions  which  the  parties  might  enforce  by  virtue  of  tlie 
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Table  II.    more  ancient  law.     For  the  pacts,  which,  in  consequence  of  those 

a.  b.  c.',  C.  changes,  were  clothed  with  the  rights  of  action,  were  not  styled 

' — » — '    contracts,  although  they  were  contracts  in  effect     Consequently, 

the   definition,  which,  in  earlier  times  applied  exclusively  to 

contra^cts,  appHed  indifferently,  at  a  later  period,  to  contrads^  and 

ohligaiory  pa^cts. 

In  the  language  of  the  English  Law,  '  contract  *  is  a  term  of 
uncertain  extension.  Used  loosely,  it  is  equivalent  to  *  conven- 
tion '  or  *  agreement/  Taken  in  the  largest  signification  which 
can  be  given  to  it  correctly,  it  denotes  a  convention  or  agreement 
which  the  Courts  of  Justice  will  enforce.  That  is  to  say,  it  bears 
the  meaning  which  was  attached  to  it  originally  by  the  Boman 
Jurisconsults. 

(b.)  In  the  language  of  the  Boman  Law,  the  term  *  conven- 
tion '  is  synonymous  with  the  term  ' agreement*  and  comprises 
the  term  'contract J 

In  the  language  of  the  English  Law, '  convention '  or  *  covenan^t ' 
is  restricted  to  contracts^  and  to  contracts  of  a  subordinaie  species : 
namely,  to  a  species  of  that  species  of  contracts  which  are  evi- 
denced by  writing  under  seal. 

In  the  language  of  the  English  Law,  the  meaning  of  '  bond ' 
is  not  less  narrow  and  anomalous  than  that  which  is  attached  to 
'covenant.*  With  the  Boman  Jurists,  and  with  the  Modern 
Civilians, '  vinculum^  or  '  bond '  (agreeably  to  its  obvious  meaning) 
is  equivalent  to  'obligatio.*  With  the  English  Lawyers,  it 
denotes  a  unilateral  promise  evidenced  by  writing  under  seal 
and  couched  in  a  peculiar  form.  Or,  perhaps,  it  rather  denotes 
the  writing  by  which  the  promise  is  evidenced  than  the  promise 
or  contract  itself. 

(c.)  Although  'pact*  is  usually  opposed  to  'contract*  it  is 
frequently  synonymous  with  '  convention.*  And  when  it  is  used 
in  this,  its  larger  or  generic  meaning,  it  is  not  opposed  to,  but 
comprises  'contract* 

In  the  language  of  the  Boman  Jurists,  or  rather  of  the 
Modern  Civilians,  every  pact  or  convention  which  cannot  be  en- 
forced by  action  is  styled  nude.  In  the  language  of  the  English 
Lawyers,  the  import  of  nudum  pactum  has  been  strangely 
narrowed.  Instead  of  denoting  generally  agreements  which  can- 
not be  enforced,  it  is  restricted  to  agreements  which  are  void  for 
a  special  or  particular  reason:  namely,  for  want  of  sufficient 
consideration. 

(C.)  From  conventions,  contracts,  and  pacts,  I  pasa  to  obli- 
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gations  '  qwasi  ex  contractu/  or  (speaking  more  generally  and   TablbIL 
adequately)  to  obligations  '  ^wm  ex  conventione/  "  ^^  ^    ' 

(a.)  Obligations  g'7«wi  ex  contractu  (or,  rather,  quasi  ex  conven- 
tione)  arise  from  facts  which  are  not  conventions,  and  which  abo 
are  not  violations  of  existing  obligations  or  duties.  In  other 
words,  they  are  not  begotten  by  conventions,  nor  are  they 
begotten  by  wrongs. 

The  facts  which  I  am  now  considering  are  not  wrongs,  and 
are  sources  or  causes  of  obligation.  By  this  emalogy,  and  by  this 
analogy  only,  these  facts  are  allied  to  contracts  and  to  pacts 
which  are  contracts  in  effi&ct.  And  the  obligations  which  arise 
from  these  facts  are  said,  by  reason  of  this  analogy,  to  arise 
*  quasi  ex  contractu,'  or  *  quasi  ex  conventione/  For,  in  the 
language  of  the  Boman  Lawyers,  analogy  is  commonly  denoted  by 
the  adverb  quasi,  or  by  the  adverb  u^i  and  its  derivative  u^tilis. 

I  will  try  to  illustrate,  by  a  plain  and  brief  example,  the 
propositions  which  I  have  now  stated  in  general  or  abstract 
terms. 

Solv^i  inddnti,  or  the  payment  and  receipt  of  money  errone- 
ously supposed  to  be  due,  is  one  of  the  facts  which  I  am  now 
considering. 

The  erroneous  payment  and  receipt  is  a  source  or  cause  of 
obligation,  although  the  transaction  is  not  a  convention,  and 
although  there  is  nothing  in  the  fact  savouring  of  injury  or 
wrong.  There  is  no  convention,  inasmuch  as  the  performance 
of  an  obligation  is  the  only  design  of  the  payment  There  is 
no  wrong,  inasmuch  as  the  party  who  receives  the  money  be- 
lieves that  the  money  is  due.  But  inasmuch  as  the  money  is 
not  given,  an  obligation  to  return  it  attaches  upon  the  party  who 
receives  it  from  the  moment  at  which  it  is  paid. 

He  is  not  obliged  by  convention,  but '  quasi  ex  conventione.* 
He  is  bound  as  if  hy  convention,  or  he  is  bound  as  it  were  by 
convention.  As  he  would  have  been  obliged  in  case  he  had 
entered  into  a  contract,  so  is  he  actually  obliged  by  the  fact 
which  has  actually  happened. 

And  as  the  fact  which  begets  the  obligation  i&  as  it  were  a 
convention,  so  is  a  breach  of  the  obligation  analogovs  to  a  breach 
of  contract 

(b.)  The  species  of  quasi-contracts  have  nothing  in  common 
but  this :  namely,  that  they  are  sources  or  causes  of  obligation ; 
that  they  are  not  wrongs :  and  that  they  are  not  contracts  or 
other  conventions. 

Accordingly,  in  an   excerpt  in  the  Digests  from  the  Res 
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Table  II.  Qiwtidiance  of  Gains,  obligations  are  divided  in  the  following 
®^  ^  •  manner :  Ist,  obligations  ex  contractu :  2ndly,  obligations  ex 
malefido:  3rdly,  anomalous  obligations:  t.e.  obligations  which 
are  not  reducible  to  either  of  the  preceding  classes.  '  Obliga- 
tiones  aut  ex  contractu  nascuntur,  aut  ex  maleficio,  aut  proprio 
quodam  jure  ex  variis  causarum  figuris'  Dig.  lib.  xliv.  tit.  7,  /. 
1,  in  princip. 

It  appears  from  other  excerpts,  that  anomalous  obligations 
were  divided  in  the  Bes  Quotidianx  into  two  classes :  namely, 
obligations  qu<m  ex  contraxitu  and  obligations  qwisi  ex  maUfido. 
But  all  the  obligations  of  this  last-mentioned  class  which  I  have 
anywhere  happened  to  meet  with,  are  either  obligations  arising 
from  genuine  delicts,  or  are  not  distinguishable  from  the  obliga- 
tions which  are  styled  ' ^piasi  ex  contractu*  (See  Table  I.  note 
7.)  Consequently, '  anomalous  obligations '  and  *  obligations  quasi 
ex  contractu '  may  be  considered  equivalent  expressions.  Each 
of  them  denotes  this,  and  this  only :  namely,  that  the  sources 
of  the  obligations  in  question  are  neither  delicts  nor  conventions, 
and  that  the  various  species  into  which  those  obligations  are 
divisible  have  nothing  in  common  excepting  that  negative  pro- 
perty. 

For  obligations  ex  delicto  or  ex  malejieio,  see  Table  I. 

(c.)  The  consent  of  the  parties  is  of  the  essence  of  a  contract. 
But  this  consent  may  be  manifested  in  different  ways.  It  may 
be  manifested  by  words  written  or  spoken ;  or  by  signs  which 
are  not  words.  When  it  is  manifeated  by  words,  the  contmct  is 
styled  express.  When  it  is  manifested  by  conduct,  or  by  signs 
which  are  not  words,  the  contract  is  styled  implied,  or,  more 
properly,  ta^it.  In  either  case,  there  is  a  genuine  or  proper 
convention 

But  in  the  language  of  English  Jurisprudence,  quasi-contrei/cta 
{i,e.  sources  of  obligation  which  are  neither  conventions  nor 
wrongs)  are  styled  '  implied  contracts,'  or  '  contracts  which  the 
law  implies.'  That  is  to  say,  gi^o^-contracts,  and  genuine  though 
implied  contracts,  are  denoted  by  one  name,  or  by  names  which 
are  nearly  alike.  It  is  scarcely  necessary  to  add,  that  qu/tsi- 
contracts,  and  implied  or  tacit  contracts,  are  commonly  or  fre- 
quently confounded  by  English  Lawyers.  (See,  in  particular. 
Sir  William  Blackstone's  Commentaries,  B.  ii.  ch.  30,  and  B. 
iii.  ch.  9.) 
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Notes  to  Table  IX. 

UPtOte  IJ  See  '  Traits  de  Ligislation  civile  et  pincde,  etc,  Table  IX. 
par  M.  Bentham,  publics  en  Franqois  par  M,  Durrumt!  And  see, 
particularly,  the  '  Vue  ginirale  d'un  Corps  complet  de  Droit*  which 
occupies  the  First  Volume  of  the  '  Traits,  etc*  from  page  141 
to  the  end.  N.B.  The  edition  here  referred  to,  is  the  first 
(A  Paris,  An  X=  1802). 

[ftOtC  2.]  For  the  distinction  between  National  and  Inter- 
national Law,  see  Vol.  I.  pp.  146,  147,  168,  328  to  331. 
For  International  Law  in  particular,  see  pp.  328  to  331. 

y^Ote  3.]  For  the  distinction  between  Droit  politique  and 
Droit  civil  {sls  opposed  to  politique),  and  for  Droit  politique  in 
particular,  see  Vol.  L  pp.  147,  148,  200,  308  to  327,  333, 
335  et  seq.,  339  et  seq.,  346, 

[j^Ot0  4.]  For  the  distinction  between  Code  g6n&rcd  and 
Codes  particuliers,  see  Vol.  I.  pp.  150,  151,  299,  305,  333, 
334,  364:  Vol.  IIL  p.  278.  It  may  be  inferred  from  those 
places,  as  well  as  from  Vol.  I.  pp.  294  to  297  {Des  Mats 
domestiques  et  dvUs),  and  from  Vol.  11.  pp.  175  to  236  {Des 
Mats  privds),  that  the  distinction,  intended  by  Mr.  Bentham, 
tallies  nearly  with  the  long-established  distinction  between  Jvs 
JRerum  and  Jus  Personarum,  See  Tables  I.,  II.,  IV.,  Section  1, 
VIL,  VIIL,  X. 

[0Ot0  5.]  For  the  distinction  between  Svhstantive  and 
Adjective  Law  (or  Law  simplidter,  and  Procedure)  see  VoL  I. 
pp.  149,  150,  166.  For  Procedure  in  particular,  see  pp.  349 
to  351. 

[^OtC  6.]  For  the  distinction  between  Civil  Law  and  Fenai 
Law,  see  Vol.  I.  pp.  155  et  seq.,  159  et  seq.,  170 ;  and  compare 
with  those  places  the  second  paragraph  of  p.  298.  For  the 
Civil  Code  in  particular,  see  pp.  225  to  307,  and  VoL  II.  pp. 
110  to  174.  For  the  Penal  Code  in  particular,  see  Vol.  I.  pp. 
170  to  224 ;  Vol.  IL  p.  237  to  the  end ;  Vol.  IIL  p.  1  to  191. 
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TABLE 

Exbibiting  the  Corpus  Jv/ris  ('  Corps  complet  de  Droit ')  arranged 

National,  Mukicipal,  or  Internal  Law  [t.e.  Jus  Civile,  in  one  of  its  nomer- 
008  senfios] : 

ContaiDing — 


Dsorr  politique  [i.e.  Jus  Publicum]  : 
Containing — i 


Droit  cdnstUtUionnel : 
Relating  to 

1.  The  Powers  of  the  SovereigTi^  in  the  large  and  correct  signification  : — *Sum- 
mus  Imperaru  in  H^mblicd,  sive  Is  Monarcha  sit,  sive  Optimates,  sive  Popnlns.' 
Or,  in  other  words,  the  Powers  of  the  One,  the  Few,  or  tne  Many,  in  whom  the 
Sovereigniy — the  supreme,  unlimited,  and,  leffoUy,  irresponsible  Command — resides. 

2.  The  DistriMUion  of  the  Sovereign  powers,  where  they  are  not  united  in  a 
single  person. 

8.  The  Duties  of  the  Government  (subjects  or  citizens)  towards  the  Sovereign. 
A  large  portion  of  Constitutional  Law  is,  strictly,  a  branch  of  Moraia.     See 
*  Traitis,  etc.*  vol.  i  pp.  167,  826. 


Droit  civil  (as  opposed  to  Droit  pinal)  [i.e.  Law  re- 
garding primary  Rights  and  Obligations]  : 
Relating  to — 


Rights  in  Rem,  with  their 
corresponding  Duties : 


Rights  IN  Personam,  or  Obligations 
stricto  aenau :  [^ote  7.] 

In  which  Department  of  rights  and 
obligations  are  comprised  the  following 
genera:  viz. — , 


Obligations  arising  from  Pad^ 
ou  Convention  (t.e.  ex  Con- 
tractu) : 


I 

Obligations  arising  from  Besotn  supirieur. 
Service  arU&rieur^  ResponaahiliU  pour 
une  personne  tierce,  etc.  {i.e.  Quasi  ex 
Contractu).  [04ltt  8.] 
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IX. 

in  the  Order  which  seems  to  have  been  conceived  by  Mr,  Bentham, 

1.] 

International,  or  External  Law  [t.e.  Jus  InUgrarum  Gen- 
tium]:  [^te2.] 

Relating  to  the  Rights  and  Ohligations  of  Independent  Political 
Societies  towards  out  another. 

Thus  considered,  it  is,  strictly,  a  branch  of  Morals.  See  '  TraiUs, 
eic*  Tol.  i.  pp.  168,  828.  But,  as  enforced  in  any  given  Society 
by  the  Sovereign,  or  Supreme  Power,  it  properly  constitutes  a 
portion  of  (national  or  internal)  Law, 


Droit  civil  (as  opposed  to  DroU  politique)  [i.e.  Jus  Privatuh]: 
[^ot<  3]  Containing — 


Law  regarding 
The  Rights  and  Obligations  of  Per- 
sons who  are  clothed  with  Political 
Powers  in  subordination  to  the  Sove- 
reign. 

See  *  Traits,  etc,*  vol.  i.  pp.  385, 
389,  346,  etc.: — Organisation  judi- 
eiaire.  Code  militaire.  Code  de  Finance, 
Code  eeeUsiastique,  etc 


Code  GiNiRAL,  on  Lois  oi&NiRALEs 
[ie.  Jus  Rerum]  : 

Containing — ■ 


I 

Codes  particuliers,  on  RecueUs  de 
Lois  •  particuliIsres  [i,e.  Jus 
Person  arum],    [^te  4.] 


Droit  substantif  [or  The  Law] 
Containing — 


Droit  adjectif  [or  Law  of 
Procedure]',  [^ote  6.] 
Containing — , 


I 

Law  of  Civil  Procedure : 


I 

Law  of  Criminal 
Procedure. 


Droit  Penal  [i,e.  Law  regarding  Injuries  ;  with  the  Rights  and 
Obligations  {secxmdarg  or  sanctioning)  which    arise  fiom  in- 


juries] :    [flote  6.] 
Relating  to — 


Civil  Injuries;  with  the  Rights 
which  thence  accrue  to  the  injured 
parties  or  their  representatives, 
and  the  correlating  or  correspond- 
ing Obligations  which  attach  upon 
the  opposite  parties. 


Crimes  and  Punishments;  together 
with  the  Satis/action  to  the  injured 
parties  or  their  representatives,  which 
(in  the  opinion  of  Mr.  Bentham)  it 
would  be  expedient  to  exact  from  the 
criminals,     [fiott  9.] 


[For  the  fijxtn  to  this  Table,  see  pp.  985,  988.] 
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Tablb  IX.  [j^ote  7.]  The  important  division  of  Sights  into  Jura  in 

Bern  and  Jura  in  Personam  (determinatam),  is  neither  formally 
stated,  nor  consistently  pursued,  in  the  '  Vue  gSnirale*  It  may, 
however,  be  traced  from  p.  247  to  p.  293;  and  see  particularly 
pp.  271,  272,  290,  291,  292,  293.  In  the  Second  Volume  it 
appears  with  more  distinctness.  See  (pp.  110  to  155)  'Modes 
of  Acquiring  Prop&rty*:  i.e.  Servitudes,  with  other  Bights  in  re 
aliend,  as  well  as  Dominion  or  Property  strictly  so  called :  And 
see  also  (pp.  156  to  168) '  Modes  of  acquiring  Sights  to  Services'  : 
i.e.  Acts  to  be  done  or  forborne  by  assignable  or  determinaie 
persons,  in  consequence  of  Migaiions  (as  understood  by  the 
Boman  Lawyers).  At  p.  167,  the  term  *  Obligation '  is  employed 
in  this  its  original  meaning. 

[j^Ote  8.]  For  Obligations  ex  contractu  and  guusi  ex-con- 
tractu,  see  Vol.  I.  pp.  271,  272,  286  et  seq. ;  VoL  IL  pp.  156 
to  168,  362  et  seq. 

[0Ot0  9.]  The  Law  of  Civil  Injuries  (with  the  corresponding 
Bemedies)  and  the  Law  of  Crimes  (with  the  corresponding 
Punishments  and  Bemedies),  are  not  divided  into  two  inde- 
pendent parcels,  but  are  classed  or  blended  together  under  the 
name  of  ' Droit  p&aal*  See  Vol.  L  pp.  155  et  seq.,  159  et  seq., 
170  to  224;  Vol.  IL  p.  237  to  the  end  of  the  Volume;  VoL 
III.  p.  1  to  191.  Compulsory  Bestitution  and  Satisfaction 
relate,  for  the  most  part,  to  Civil  Injuries ;  Penal  Beinedies,  to 
Crimes.  See  Vol.  IL  pp.  308  to  379 ;  and  p.  380  to  the  end 
of  the  Volume. 
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ESSAYS  ON  INTERPRETATION  AND  ANALOGY. 

The  foUowing  Essays  or  Notes  are  referred  to  in  the  thirty-third 
Lecture  (p.  577,  wnii)^  in  which  the  same  subjects  are  more  succinctly 
handled.  They  were  not  found  with  the  Lectures,  but  were  doubtless 
intended  by  the  Author  to  be  incorporated  in  the  great  work  which 
he  meditated. 

In  a  note  in  the  page  above-mentioned,  I  spoke  of  the  '  Essay  or 
Interpretation '  as  complete.  This,  unfortunately,  is  a  mistake ;  nor 
have  I  been  able  to  find  any  trace  of  the  conclusion. 

The  original  of  the  '  Excursus  on  Analogy '  consists,  in  great  part, 
of  unarranged  and  almost  illegible  fragments,  amongst  which  it  was 
extremely  difficult  to  establish  anything  like  order  and  coherence. 
I  hesitated  for  some  time  whether  to  submit  what  the  Author  left  in 
so  imperfect  a  state  to  the  public  eye.  Nor  should  I  have  ventured 
to  do  so,  had  I  not  been  encouraged  by  the  opinion  of  several  persons 
of  high  authority  in  such  a  matter,  to  whom  it  has  been  submitted. 
They  have  exhorted  me  by  no  means  to  suppress  this  essay ;  '  Since,' 
to  use  the  words  of  one  of  those  most  qualified  to  decide,  *  though, 
from  the  fragmentary  form  in  which  it  must  necessarily  appear,  its 
excellences  will  probably  be  hidden  from  most  readers,  its  great 
philosophical  value  wiU  be  apparent  to  those  who  study  it  with 
attention.' 

S.  A 


NOTE  ON  INTERPRETATION. 

(proper  and  improper). 

In  my  thirty-third  Lecture  I  have  tried  to  contrast  Interpretation 
(in  the  proper  acceptation  of  the  term)  and  the  induction  of  a 
rule  of  law  from  a  judicial  decision.  In  (the  earlier  portion  of) 
the  present  note,  I  shall  try  to  distinguish  Interpretation  (in 
the  proper  acceptation  of  the  term)  from  the  various  modes  of 
judicial  legislation  to  which  the  name  of  interpretation  is  not 
unfrequently  misappUed. 

The  discovery  of  the  law  which  the  lawgiver  intended  to 
establish,  is  the  object  of  genuine  interpretation :  or  (changing 
the  phrase),  its  object  is  the  discovery  of  the  intention  with 
which  he  constructed  the  statute,  or  of  the  sense  which  he 
attached  to  the  words  wherein  the  statute  is  expressed.  For  the 
reasons  which  I  have  given  in  the  text,  the  literal  meaning  of 
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the  words  wherein  the  statute  is  expressed,  is  the  primaiy  index 
or  clue  to  the  intention  or  sense  of  its  author. 

Now  the  literal  meaning  of  words  (or  the  grammatical 
meaning  of  words)  is  the  meaning  which  custom  has  annexed  to 
them.  It  is  the  meaning  attached  to  them  commonly  by  all  or 
most  of  the  persons  who  use  habitually  the  given  language :  Or, 
if  the  words  be  technical,  it  is  the  meaning  attached  to  them 
commonly  by  all  or  most  of  the  persons  who  are  specially  con- 
versant or  occupied  with  the  given  art  (or  science).  Generally, 
the  customary  meaning  of  the  words  wherein  the  statute  is  ex- 
pressed,  is  obvious  or  easily  assignable ;  and  generally,  therefore, 
the  interpreter  assumes  it  tacitly,  and  without  hesitation  and 
inquiry.  But,  occasionally,  the  customary  meaning  of  the  words 
is  indeterminate  and  dubious.  What  is  the  meaning  which 
custom  has  annexed  to  the  words,  is,  therefore,  an  inquiry  which 
the  interpreter  may  be  called  upon  to  institute.  Consequently, 
the  interpretation  of  a  statute  by  the  literal  meaning  of  the 
words  may  possibly  consist  of  a  twofold  process:  namely,  an 
inquiry  after  the  meaning  which  custom  \lqa  annexed  to  the 
words,  and  a  use  of  that  literal  meaning  as  a  clue  to  the  sense 
of  the  legislature.  The  interpreter  seeking  the  meaning  annexed 
to  the  words  by  custom,  may  not  be  able  to  determine  it ;  or 
he  may  not  be  able  to  find  in  it,  when  he  has  determined  or 
assumed  it,  any  determinate  sense  that  the  legislature  may  have 
attached  to  them :  And,  on  either  of  these  suppositions,  he  may 
seek  in  other  indicia,  the  intention  which  the  legislature  held. 
Or,  when  he  has  determined  or  assumed  the  customary  meaning 
of  the  words,  the  interpreter  may  be  able  to  discover  in  their 
customary  or  literal  meaning,  a  determinate  or  definite  intention 
that  the  legislature  may  have  entertained :  And,  on  this  supposi- 
tion, he  ought  to  presume  strongly  that  the  possible  intention 
which  he  finds  is  the  very  intention  or  purpose  with  which  the 
statute  was  made. 

The  intention,  however,  of  the  legislature,  as  shewn  by  that 
literal  meaning,  may  differ  from  the  intention  of  the  legislature, 
as  shewn  by  other  indicia ;  and  the  presumption  in  favour  of 
the  intention  which  that  literal  meaning  suggests,  may  be  fainter 
than  the  evidence  for  the  intention  which  other  indicia  point 
at.  On  which  supposition,  the  last  of  these  possible  intentions 
ought  to  be  taken  by  the  interpreter,  as  and  for  the  intention 
which  the  legislature  actually  held.  For  the  literal  meaning  of 
the  words,  though  it  offers  a  strong  presumption,  is  not  conclusive 
of  the  purpose  with  which  the  statute  was  made. 
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It  appears,  then,  from  what  has  foregone,  that  the  subjects 
of  the  science  of  interpretation  are  principally  the  following; 
namely,  the  natures  of  the  various  indices  to  the  customary 
meaning  of  the  words  in  which  the  statute  is  expressed ;  the 
natures  of  the  various  indices,  other  than  that  literal  mean- 
ing, to  the  intention  or  sense  of  the  lawgiver ;  the  cases  wherein 
the  intention  which  that  Uteral  meaning  may  suggest,  should 
bend  and  yield  to  the  intention  which  other  indicia  may  point 
at. 

Having  stated  the  object  or  purpose  of  genuine  interpretation,  ' 
and  pointed  at  the  subjects  of  the  science  which  is  conversant 
about  it,  we  will  touch  upon  the  interpretation,  ex  rations  legis, 
through  which  an  unequivocal  statute  is  extended  or  restricted. 
^T^Tmay  happen  that  the  author  of  a  statute,  when  he  is  making ' 
the  statute,  conceives  and  expresses  exactly  the  intention  with 
which  he  is  making  it,  but  conceives  imperfectly  and  confusedly 
the  end  which  determines  him  to  make  it.  Now,  since  he  con- 
ceives its  scope  inadequately  and  indistinctly,  he  scarcely  pursues 
its  scope  with  logical  completeness,  or  he  scarcely  adheres  to  its 
scope  with  logical  consistency.  Consequently,  though  he  con- 
ceives and  expresses  exactly  the  intention  with  which  he  is 
making  it,  the  statute,  in  respect  of  its  reason,  is  defective  or 
excessive.  Some  class  of  cases  which  the  reason  of  the  statute 
embraces  is  not  embraced  by  the  statute  itself ;  or  the  statute 
itself  embraces  some  class  of  cases  which  a  logical  adherence  to 
its  reason, would  determine  its  author  to  exclude  from  it 

But,  in  pursuance  of  a  power  which  often  is  exercised  by 
judges  (and,  where  they  are  subordinate  to  the  State,  with  its 
express  or  tacit  authority),  the  judge  who  finds  that  a  statute  is 
thus  defective  or  excessive,  usually  fills  the  chasm,  or  cuts  away 
the  excrescence.  In  order  to  the  accomplishment  of  the  end  foii 
which  the  statute  was  established,  the  judge  completes  or  corrects 
the  faulty  or  exorbitant  intention  with  which  it  actually  was 
made.  He  enlarges  the  defective,  or  reduces  the  excessive  statute, 
and  adjusts  it  to  the  reach  of  its  ground.  For  he  applies  it  to 
a  case  of  a  class  which  it  surely  does  not  embrace,  but  to  which 
its  reason  or  scope  should  have  made  the  lawgiver  extend  it ;  or 
he  withholds  it  from  a  case  of  a  class  which  it  embraces  indis- 
putably, but  which  its  reason  or  scope  should  have  made  the 
lawgiver  exclude  from  it 

Now,  according  to  a  notion  or  phrase  which  is  current  with 
writers  on  law,  the  judge  who  thus  enlarges,  or  thus  reduces  the 
statute, '  interprets  the  statute  by  its  reason :'  or  his  extension 
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or  restriction  of  the  defective  or  excessive  statute  is  *  extensive 
or  restrictive  interpretation  ex  ratione  legis.*  His  adjustment, 
however,  of  the  statute  to  the  reach  or  extent  of  its  ground,  is  a 
palpable  act  of  judicial  legislation,  and  is  not  interpretation  or 
construction  (in  the  proper  acceptation  of  the  term).  The  dis- 
covery of  the  intention  with  which  the  statute  was  made,  is  the 
object  of  genuine  interpretation ;  and,  of  the  various  clues  to  the 
actual  intention  of  the  lawgiver,  the  reason  of  the  statute  is  one. 

But  where  a  statute  is  extended  or  restricted  in  the  manner 
which  we  now  are  considering,  the  actual  intention  of  the  law- 
giver is  not  doubted  by  the  judge.  Instead  of  unaffectedly 
seeking  the  actual  intention  of  the  lawgiver,  and  using  the 
reason  of  the  statute  as  one  of  the  various  clues  to  it,  the  judge 
rejects  an  actual  (though  faulty  or  exorbitant)  intention  which 
the  lawgiver  palpably  held.  Instead  of  interpreting  a  statute 
obscurely  and  dubiously  worded,  the  judge  modifies  a  statute 
clearly  and  precisely  expressed :  putting  in  the  place  of  the  law 
which  the  lawgiver  indisputably  made,  the  law  which  the  reason 
of  the  statute  should  have  determined  the  lawgiver  to  make. 
Consequently,  where  the  judge  in  show  interprets  the  statute 
restrictively,  he  abrogates  or  annuls  it  partially.  And  where 
the  judge  in  show  interprets  the  statute  extensively,  he  makes 
of  its  reason  a  judiciary  rule  by  which  its  defect  is  supplied. 
He  makes  of  the  reason  of  the  statute  a  general  ground  of 
decision  which  provides  for  the  class  of  cases  overlooked  and 
omitted  by  the  lawgiver :  For,  as  a  ratio  decidendi,  though  not 
as  a  ratio  legis,  the  reason  of  a  statute  may  perform  the  functions 
of  a  law. 

In  the  following  passages  from  the  Pandects  (Lib.  I.  tit  3, 
IL  10,  11,  12,  13),  the  rationale  of  the  process  of  extension, 
which  the  judge  performs  upon  the  statute,  is  stated  unaffectedly 
and  frankly.  'Neque  leges,  neque  senatusconsulta  ita  scribi 
possunt,  ut  omnes  casus,  qui  quandoque  inciderint,  comprehend- 
antur ;  et  ideo  de  his,  quae  primo  constituuntur,  interpretatione 
(aut  constitutione  principis)  certius  statuendum  est'  '  Non  pos- 
sunt omnes  articuli  singillatim  aut  legibus  aut  senatusconsultis 
compreh^di;  sed  cum  in  aliqua  caus&  sententia  (sive  ratio) 
eorum  manifesta  est,  is,  qui  jurisdictioni  praeest,  ad  similia  pro- 
cedere,  atque  ita  jus  dicere  debet'  '  Quotiens  lege  aliquid  unum 
vel  alterum  introductimi  est,  bona  occasio  est,  cetera,  quae  tendunt 
ad  eandem  utilitatem,  interpretatione,  vel  certe  jurisdictione 
supplerL' 

There  is,  it  is  true,  an  extensive,  or  restrictive  interpretation 
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which  is  properly  interpretation  or  construction.  For  the  literal 
meaning  of  the  words  wherein  the  statute  is  expressed,  may  not 
correspond  to  the  purpose  wherewith  it  was  actually  made ;  and 
the  interpreter  of  the  statute,  guided  by  another  index  to  the 
actual  purpose  of  the  statute,  may  abandon  the  meaning  which 
custom  has  annexed  to  the  words,  for  the  meaning  which  the 
lawgiver  attached  to  them. 

Now,  if  the  meaning  annexed  to  the  words  by  custom  be 
narrower  than  the  meaning  attached  to  the  words  by  the  law- 
giver, the  interpreter  (it  is  commonly  said)  interprets  the  statute 
extensively :  If  the  former  of  the  meanings  be  broader  than  the 
latter,  the  interpreter  (it  is  commonly  said)  interprets  the  statute 
restrictively.  But,  manifestly,  the  statute  itself  is  not  extended 
or  restricted  by  the  process  which  we  now  are  considering.  The 
very  law  which  actually  was  made  by  the  lawgiver,  is  also  the  very 
law  which  is  sought  and  stuck  to  by  the  interpreter ;  who  merely 
proportions  the  grammatical  meaning  of  the  words  to  the  broader 
or  narrower  meaning  with  which  the  lawgiver  used  them.  The 
interpreter  extends  or  restricts,  not  the  statute  itself,  but  the 
literal  meaning  of  the  words  wherein  the  statute  is  expressed. 

Having  tried  to  distinguish  genuine  interpretation  from  the 
modes  of  judicial  legislation  which  often  are  styled  interpretation, 
we  proffer  a  few  remarks  on  some  of  the  leading  terms  which 
are  connected  with  the  distinction  in  question. 

Although  the  intention  with  which  a  statute  is  made  often 
differs  from  the  end  which  moves  the  lawgiver  to  make  it,  the 
reason  of  a  statute  and  the  actual  intention  of  the  lawgiver 
oftener  coincide  or  tally.  Accordingly,  they  often  are  opposed 
together,  or  contradistinguished  jointly,  to  the  literal  meaning  of 
the  words  in  which  the  statute  is  expressed.  Now,  as  contra- 
distinguished jointly  to  the  literal  meaning  of  the  words,  the 
reason  of  a  statute  with  the  actual  intention  of  the  lawgiver  are 
commonly  styled  by  the  modems  '  the  spirit  of  the  law  :'  by  the 
Soman  jurists,  and  the  modems  who  adopt  their  language,  '  the 
sentence  of  the  law.' 

According  to  most  of  the  writers  who  have  treated  of  inter- 
pretation, it  is  either  grammatical  or  logical.  The  interpretation 
of  a  statute  bears  the  name  of  grammaiical  in  so  far  as  it  seeks 
the  meaning  which  custom  has  annexed  to  the  words,  or  seeks 
in  that  meaning  exclusively  the  actual  intention  of  the  lawgiver. 
As  looking  for  other  indices  to  the  actual  intention  of  the  law-  , 

giver,  or  as  seeking  his   actual  intention  through  such  other 
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indicia,  the  interpretation  of  a  statute  assumes  the  name  of 
logical.  But  as  every  process  of  interpretation  involves  a  logical 
process,  the  contradistinguished  epithets  scarcely  suggest  the 
distinction  which  they  are  employed  to  express.  The  extension 
or  restriction,  ex  ratione  legis,  of  a  statute  unequivocally  worded, 
is  not  interpretation  or  construction  (in  the  proper  acceptation 
of  the  term).  According,  however,  to  most  of  the  writers  who 
have  treated  of  interpretation,  this  process  of  extension  or  restric- 
tion belongs  to  the  kind  of  interpretation  which  they  mark  with 
the  name  of  logical. 


Of  the  numerous  equivocal  terms  which  the  language  of 
jurisprudence  comprises,  equity  perhaps  is  the  most  equivocal 
and  perplexing.^^  Now,  of  the  many  and  disparate  meanings 
given  to  this  slippery  expression,  some  are  connected  inseparably 
with  a  kind  of  spurious  interpretation :  namely,  with  the  so-called 
extensive  interpretation,  ex  ratione  legis,  of  a  statute  unequivocally 
worded  Where  a  defective  statute  is  thus  adjusted  to  its  reason, 
there  lies  an  equality  or  a:quity  (or  a  parity,  analogy,  or  likeness) 
between  the  cases  wliich  the  statute  includes  and  the  cases  to 
which  it  is  extended.  A  case  to  which  it  is  extended,  as  well 
as  a  case  which  it  includes,  is  embraced  by  its  reason ;  and  the 
two  cases,  therefore,  in  their  common  relation  to  its  reason,  are 
equal,  analogous,  or  like. 

Accordingly,  equity  or  cequity  signifies  the  objects  following 
(besides  a  multitude  of  others) : — 1.  The  parity  between  a  case 
to  which  the  statute  is  extended  and  a  case  which  the  statute 
includes. — 2.  The  spurious  extensive  interpretation  ex  ratione 
legis :  that  is  to  say,  the  extension  of  the  statute  agreeably  to 
the  parity  of  the  cases,  or  the  process  of  extending  the  statute 
agreeably  to  the  parity  of  the  cases. —  3.  A  personified  abstract 
name  which  is  moved  by  the  parity  of  the  cases  to  call  for  the 
extension  of  the  statute.  (*  Quod  in  re  pari  valet  (says  Cicero) 
valeat  in  hac  quae  par  est :  valeat  cequitas,  quae  paribus  in  causis 
paria  jura  desiderat.') — 4.  The  reason  of  the  statute  to  which 
the  extension  is  given,  or  the  reason  of  any  statute  which  needs 
a  similiar  extension.  (It  often  is  said,  for  example,  of  such  or 
such  a  case,  that  the  case  is  within  the  equity  of  such  or  such 
a  statute,  though  the  case  is  not  included  by  the  statute  itself) 

The   spurious    extensive    interpretation  ex  ratione  legis,  is 

i»  See  Lecture  XXXIII.  arUe, 
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styled  analogy  as  well  as  equity.  And  it  is  said  of  anodogy,  as 
it  is  said  of  equity,  that  she  is  moved  by  the  parity  of  the  cases 
to  call  for  the  extension  of  the  statute.  It  is  said  moreover  of 
the  pretended  interpreter,  that  he  interprets  the  statute  ana- 
logically. But  it  would  seem  that  the  term  analogy ^  like  the 
expression  equity,  signifies  most  properly  the  parity  between  the 
cases. 

['  Equity '  is  not  applicable  to  restrictive  interpretation  ex 
ratione  legis,] 

The  extensive  or  restrictive  interpretation  ex  ratione  legis,  of 
a  statute  unequivocally  worded,  are  not  the  only  modes  of 
judicial  or  oblique  legislation  to  which  the  name  of  interpreta- 
tion is  often  misapplied.  £.g. :  Entire  or  partial  abrogation  of 
a  statute  (with  or  without  substitution  of  a  new  rule),  without 
regard  even  to  the  reason  of  the  statute.  The  grounds  for 
which  are,  the  judge's  own  views  of  utility,  or  of  that  consequence 
and  analogy  (in  legislation)  to  which  we  shaU  advert  hereafter. 

(He  is  to  be  blamed  commonly,  not  for  innovation,  but  for  work- 
ing it  under  false  pretences,  and  without  system.) 

So,  also,  the  creation  of  judiciary  law  (independently  of  the 
application  of  any  statute)  has  been  styled  interpretation.  Kg.  : 
The  law  devised  by  prvdentes,  and  adopted  by  tribunals,  was 
said  to  be  devised  by  interpreting  the  old  law :  such  interpreta- 
tion consisting,  partly,  in  forming  new  rules,  by  consequence 
and  analogy,  on  anterior  law  (statute  or  judiciary)  and  hence, 
probably,  the  name  of  interpretation ;  and,  partly,  in  forming 
new  rules,  without  regard  to  consequence  or  analogy,  according  to 
general  utility,  or  any  other  standard  of  ethics  (or  legislation).^® 

As  I  shall  shew  hereafter,  authentic  interpretation  is  also 
genuine  or  spurious.  A  declaratory  law  being  truly  such,  or 
introducing  the  new  law  under  the  guise  of  interpreting  the 
purpose  with  which  the  old  was  made.^^ 


From  the  two  processes  "  which  I  have  endeavoured  to  con- 
trast, I  pass  to  the  celebrated  phrase  which  is  closely  connected 

^*  'Interpretis  officium,  quod  proprie  eorum  scilicet,  quse  ad  leges  ex  eanim 

in  legis  sententia  exvlicanda  versatur,  per  ratione^  ant  ad  similia  producendas  aut 

se  quidem  facile  discernitur  ab  eorum  restringendcu  spectant.* — Muhlenbruch, 

munere,  quorum  est,  ad  causas  applicare  Vod.  Pand.  vol.  i.  lib.  i.  cap.  3. 

leges ;  unde  etiara  recte  de  utroque  ge-  ^^  Interpretation  by  Hglement.     See 

nere  seorsim  multa  pnecipiuntur.     Est  French  Code  and  Bentham's  JudicicU 

tamen  genus  quoddam  preeceptornm  velut  Estahlishinents. 

promiscuum  atque  in  medio  positum,  ^^  See  p.  632,  aiUe. 
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with  them ;  though  it  regards  the  application  of  law  (and  also 
the  creation  of  law)  rather  than  the  discovery  of  law  by  inter- 
pretation or  induction.  'After  all  the  certainty  (says  Paley) 
that  can  be  given  to  points  of  law,  either  by  the  interposition  of 
the  legislature,  or  the  authority  of  precedents,  one  principal 
source  of  disputation,  and  into  which,  indeed,  the  greater  part 
of  legal  controversies  may  be  resolved,  will  remain  still :  namely, 
'  the  competition  of  opposite  analogies.'  The  nature  of  the  diffi- 
culties denoted  by  this  celebrated  phrase  he  attempts  to  state 
in  the  following  passage.  '  When  a  point  of  law  has  once  been 
adjudged,  neither  that  question,  nor  any  which  completely,  and 
in  all  its  circumstances,  corresponds  with  that,  can  be  brought  a 
second  time  into  dispute.  But  questions  arise  which  resemble 
thai  only  indirectly,  and  in  part,  and  in  certain  views  and  cir- 
cumstances, and  which  seem  to  bear  an  equal  or  greater  affinity 
to  other  adjudged  cases :  questions  which  can  be  brought  within 
any  fixed  rule  only  by  analogy,  and  which  hold  an  analogy  by 
relation  to  different  rules.  It  is  by  the  urging  of  the  different 
analogies  that  the  contention  of  the  Bar  is  carried  on :  And  it  is 
in  the  comparison,  adjustment,  and  reconciliation  of  them  with 
one  another ;  and  in  the  discerning  of  such  distinctions,  and  the 
framing  of  such  a  determination,  as  may  save  the  various  rules 
alleged  in  the  cause,  or,  if  that  be  impossible,  as  may  give  up 
the  weaker  analogy  to  the  stronger,  that  the  sagacity  and  wisdom 
of  the  Court  are  seen  and  exercised.'  Now,  like  all  or  most  of 
the  phrases  into  which  '  analogy '  enters,  the  celebrated  phrase 
*the  competition  of  opposite  analogies'  is  often  used  indeter- 
minately. Accordingly,  it  has  darkened  the  nature  of  the  diffi- 
culties which  it  W£U3  contrived  to  express ;  and,  therewith,  it  has 
obscured  that  pregnant  distinction  between  statute  and  judiciary 
law  with  which  we  are  presently  occupied.  It  needs,  therefore, 
the  exact  examination  which  I  now  shall  bestow  upon  it. 

Two  distinct  difficulties,  incident  respectively  to  two  distinct 
processes,  are  denoted  by  the  phrase  as  it  is  usually  applied.  Of 
these  distinct  difficulties,  one  is  incident  to  the  application  of 
statute  or  judiciary  law  already  obtaining  or  existing :  the  other 
is  incident  to  the  decision  of  a  specific  or  particular  case  for 
which  the  existing  law  affords  no  applicable  rule.  The  former 
may  perplex  the  judge  in  his  purely  judicial  character,  or  as 
properly  exercising  his  properly  judicial  functions :  the  latter 
may  embarrass  the  judge  in  his  quality  of  judicial  legislator,  or 
as  virtually  making  a  rule  for  cases  of  a  new  description.  As 
it  is  usually  applied,  the  phrase   is  confined  to  the  difficulty 
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which  is  incident  to  the  application  of  law,  with  the  difficulty 
which  is  incident  to  judicial  legislation.  But  a  difficulty  re- 
sembling these  is  incident  to  direct  legislation,  or  the  process  of 
creating  a  statute.  And  this  difficulty  may  be  styled,  as  pro- 
perly as  the  two  others,  a  competition  of  opposite  analogies. 

I  first  shall  consider  the  difficulty  which  is  incident  to  the 
application  of  law  already  obtaining  or  existing;  though  the 
difficulty  which  is  incident  to  judicial  legislation  is  probably  the 
difficulty  that  Paley  particularly  contemplated.  Having  con- 
sidered the  difficulty  which  is  incident  to  the  application  of  law, 
I  shall  proceed  to  consider  the  difficulty  which  is  incident  to 
judicial  legislation,  and  also  the  resembling  difficulty  which  is 
incident  to  the  creation  of  a  statute. 

The  system  of  positive  law  obtaining  in  any  nation  (or  the 
complexion  or  collective  whole  of  its  positive  law)  is  a  body  or 
aggregate  (methodised  or  unmethodised)  of  various  but  connected 
rules.  Now  every  rule  which  is  definite  or  precise  is  applicable 
to  cases  of  a  class  (or  governs  cases  of  a  class)  which  also  is 
definite  or  precise.  For  the  rule  is  shaped  exactly  to  the 
essence  or  nature  of  the  class,  or  to  the  essentials,  positive  and 
negative,  possessed  by  a  case  of  the  class:  meaning  by  the 
positive  and  negative  essentials  of  the  case  the  properties  which 
it  necessarily  has,  and  the  properties  which  it  necessarily  wants, 
in  so  far  as  it  belongs  to  the  class,  and  in  so  far  as  the  rule  will 
apply  to  it.  And  as  the  rule  is  shaped  exactly  to  the  essence 
or  nature  of  the  class,  so  is  the  essence  of  the  class  exactly 
marked  by  the  rule  :  the  determinate  purpose  of  the  rule,  and 
the  determinate  import  of  the  rule,  fixing  the  class  of  cases 
which  its  author  intended  it  to  govern.  Consequently,  if  every 
rule  in  a  system  of  law  were  perfectly  definite  or  precise,  every 
specific  case  that  the  whole  of  the  system  embraced  would 
belong  to  a  kind  or  sort  perfectly  definite  or  precise. 

On  the  appearance  of  any  case  that  the  whole  of  the  system 
embraced,  the  class  to  which  it  belonged,  and  the  rule  by  which 
it  was  governed,  might  be  known  and  assigned  with  certainty ; 
or  (at  the  least)  the  class  and  the  rule  might  be  known  and 
assigned  with  certainty,  by  every  discerning  lawyer  who  had 
mastered  the  system  thoroughly.  But  the  ideal  completeness 
and  correctness  which  I  now  have  imagined  ia  not  attainable  in 
f6W5t.  More  or  fewer  of  the. rules  which  constitute  a  system  of 
law,  and  more  or  fewer  of  the  cases  which  the  whole  of  the 
system  extends  to,  are  inevitably  framed  and  classed  more  or 
less  indefinitely.     What  exactly  are  the  cases  which  a  given 
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rule  applies  to,  or  what  exactly  is  the  rule  which  governs  a 
given  case,  is  a  doubt  that  would  arise  occasionally,  and  would 
not  be  soluble  always,  though  the  system  had  been  built  and 
ordered  with  matchless  solicitude  and  skill.  And  hence  arises, 
or  hence  arises  mainly,  the  difficulty  which  I  now  am  consider- 
ing :  a  difficulty  incident  to  the  application  of  law,  and  not  to 
the  creation  of  law  by  judicial  or  direct  legislation. 

In  order  to  an  analysis  of  the  difficulty  which  I  now  am 
considering,  we  will  suppose  that  the  rule  A  is  not  perfectly 
definite;  or  (what  is  the  same  thing  expressed  in  a  different 
form)  that  the  essence  of  the  class  of  cases  which  A  was  intended 
to  govern  is  not  marked  by  A  with  perfect  exactness.  Further, 
we  will  suppose  that  the  rule  B,  with  the  essence  of  the  class 
of  cases  which  B  was  intended  to  govern,  is  in  the  same  plight  of 
uncertainty.  Moreover,  we  will  suppose  that  the  case  x  demands 
judicial  decision :  that  x  in  certain  respects  bears  a  likeness  to 
the  cases  which  seem  to  be  governed  by  A ;  but  that  x  in  other 
respects  bears  a  likeness  to  the  cases  which  seem  to  be  governed 
by  B.  Lastly,  I  will  suppose  that  the  judge,  distracted  by  the  two 
likenesses,  doubts  whether  A  or  B  be  the  rule  applicable  to  ic 

Now,  the  difficulty  which  stays  the  judge  from  applying  the 
law  to  the  fact,  may  be  called  (in  metaphorical  language)  '  a 
competition  of  opposite  analogies.'  For  the  likeness  of  ic  to  the 
cases  which  seemingly  are  governed  by  A,  and  the  likeness  of 
X  to  the  cases  which  seemingly  are  governed  by  B,  may  be 
deemed  two  opposite  suitors  contending  for  the  preference  of  the 
judge :  the  former  entreating  the  judge  to  decide  x  by  A,  and 
the  latter  imploring  the  judge  to  resolve  x  by  B. 

The  difficulty  arises,  however,  from  the  indefiniteness  of  the 
two  rules.  For  if  the  rule  A  be  the  rule  applicable  to  x  (or  if 
the  rule  B  be  the  rule  applicable  to  a;),  x^  in  respect  of  A  (or  x, 
in  respect  of  B),  is  in  the  following  double  predicament.  It  has 
all  the  positive  essentials  possessed  by  cases  of  the  class  which 
the  rule  was  intended  to  govern :  And,  moreover,  it  has  no 
property  or  character  through  which  it  differs  from  those  cases 
essentially  or  materially :  that  is  to  say,  through  which  it  differs 
from  those  cases  in  such  wise  and  degree  as  render  a  common 
rule  inapplicable  to  it  and  them. 

Consequently,  if  the  rules  A  and  B  be  perfectly  definite,  and 
the  classes  of  cases  which  they  govern  be  therefore  perfectly 
definite,  the  judge  can  arrive  with  certainty  at  one  of  the  follow- 
ing conclusions  :  namely,  that  a?  is  in  that  predicament  in  respect 
of  the  rule  A,  and  therefore  must  be  solved  by  A ;  or  that  x  is 
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in  that  predicament  in  respect  of  the  rule  B,  and  therefore  must 
be  solved  by  B ;  or  that  x  is  no^  in  that  predicament  in  respect 
of  either  of  those  rules,  and  therefore  must  be  solved  by  a  third, 
if  a  third  that  applies  may  be  found.  The  difficulty  arises, 
therefore,  fix>m  the  indefiniteness  of  the  two  rules ;  and  is  rather 
a  competition  or  conflict  of  those  indefinite  rules  than  of  the 
opposite  analogies  of  a;  to  the  cases  of  the  indefinite  classes. 

To  the  foregoing  analysis  of  the  difficulty  which  I  now  am 
considering.  I  append  the  foUowing  explanations  :-To  render 
my  supposed  example  as  simple  as  possible,  I  have  imagined 
that  the  indefinite  rules  which  strive  for  the  preference  of  the 
judge  are  only  two.  But,  though  a  greater  number  of  such 
rules  strive  for  the  preference  of  the  judge,  the  hindrance  to  the 
application  of  the  law  is  substantially  the  one  which  I  have 
analysed.  The  greater,  however,  is  the  number. of  the  indefinite 
and  confficting  rules,  the  greater,  of  course,  is  his  difficulty.  The 
greater,  of  course,  is  his  difficulty  in  subsuming  the  case  before 
him  under  the  appropriate  nile ;  or  in  finding  that  the  case 
before  him  is  embraced  by  none  of  the  rules  of  which  the  law 
that  he  administers  is  actually  composed. 

Although  it  arises  more  frequently  from  a  conffict  of  indefinite 
rules,  the  difficulty  which  I  now  am  considering  (or  a  difficulty 
essentially  like  it)  may  arise,  without  such  a  conflict,  from  a 
single  indefinite  rule.  For  it  probably  has  happened,  where  a 
rule  or  principle  is  indefinite,  that  some  judges  have  applied  it 
to  certain  specific  cases,  whilst  others  have  withheld  it  from 
cases  essentially  similar  to  the  former.  In  other  words,  the  rule 
has  been  applied  to  some,  and  withheld  from  other  cases,  though 
all  the  adjudged  cases  are  of  one  description  or  category.  Now 
if  ir,  a  case  in  controversy,  be  of  that  description  or  category,  it 
betirs  a  likeness  to  the  cases  to  which  the  rule  has  been  applied, 
and  also  a  likeness  to  the  cases  from  which  the  rule  has  been 
withheld.  And  though  the  likenesses  are  identical  in  relation 
to  the  various  cases,  they  yet  are  opposed  and  contending  in 
relation  to  the  indefinite  rule :  one  of  them  inviting  the  judge 
to  apply  the  rule  to  x,  and  the  other  suggesting  to  the  judge 
that  the  rule  is  inapplicable  to  it 

But  the  difficulty  which  stays  the  judge  springs  from  the 
indefiniteness  of  the  rule.  Supposing  that  the  rule  is  judiciary, 
the  difficulty  implies  that  the  existence  of  the  rule  is  question- 
able ;  or,  at  least,  has  been  disputed  by  the  judges  who  have 
refused  to  apply  it.  For  the  rule  itself  is  made  by  decisions  (if 
it  exist  at  aU).     Supposing  that  the  rule  is  perfectly  definite,  the 
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judge  may  determine  certainly  (if  not  easily  and  quickly)  how 
he  should  dispose  of  the  case  which  awaits  his  judicial  solution. 
It  surely  is,  or  it  surely  is  not,  of  the  class  which  the  rule  was 
intended  to  govern. 

We  have  assumed  tacitly,  up  to  the  present  point,  that  the 
competition  of  opposite  analogies  which  is  incident  to  the  applica- 
tion of  law  arises  exclusively  from  the  indefiniteness  of  a  rule 
or  rules.  But  it  may  possibly  arise  from  a  somewhat  different 
cause :  namely,  the  inconsistency  itvt&r  $e  of  several  definite  rules, 
or  the  intrinsic  or  self -inconsistency  of  one  definite  rule.  Or 
(what,  in  effect,  is  exactly  the  same  thing)  it  may  possibly  spring 
from  the  inconsistency  with  which  such  rules  or  rule  have  been 
administered  or  applied.  Of  two  cases,  for  example,  which 
belong  to  one  category,  and  which  therefore  should  have  been 
adjudged  by  one  and  the  same  rule,  the  one  may  have  been 
decided  by  a  definite  or  precise  rule  and  the  other  by  a  definite 
rule  essentially  different  from  the  former.  Or,  supposing  a  single 
rule  which  is  perfectly  definite  or  precise,  it  may  have  been 
applied  to  one  and  withheld  from  another  case,  though  the  two 
adjudged  cases  are  of  one  description  or  class. 

Now,  on  either  of  these  suppositions,  it  may  happen  that  a 
case  in  controversy  is  essentially  similar  to  the  cases  wliich  have 
been  resolved  inconsistently.  But,  assuming  that  a  case  in  con- 
troversy is  essentially  similar  to  those  cases,  it  bears  a  likeness 
to  one  of  them,  and  the  same  likeness  to  the  other;  which 
respective  likenesses,  though  identical  in  relation  to  the  cases, 
are  opposed  and  contending  analogies  in  relation  to  the  rules  or 
rule.^*  Consequently  the  difficulty  may  spring  from  the  incon- 
sistency of  several  definite  rules,  or  from  the  intrinsic  incon- 
sistency of  a  single  definite  rule.  But,  though  it  may  spring 
from  inconsistency  which  is  not  an  effect  of  indefiniteness,  it 
commonly  springs  from  inconsistency  of  which  indefiniteness  is 
the  cause :  that  is  to  say,  it  commonly  springs  from  the  incon- 
sistency of  several  indefinite  rules,  or  from  the  intrinsic  incon- 
sistency of  a  single  indefinite  rule.  For  the  inconsistency  in 
rules  which  is  not  an  effect  of  their  indefiniteness,  is  generally 
an  evil  that  is  easily  corrigible. 

Generally,  therefore,  a  system  or  body  of  law  is  kept  pass- 
ably free  from  it  by  direct  or  judicial  legislation.  But  the 
inconsistency  in  rules  which  is  caused  by  their  want  of  precision, 

^"  If  two  cases  essentially  different  case  in  controversy  be  essentially  similar 

have  been  decided  by  a  common  nile,  a  to  either,  it  is  essentially  different  ftx)m 

competition  of  opposite  analogies  cannot  the  other,  and  not  essentially  like  it. 
arise  from  the  inconsistency.     For  if  a 
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is  often  an  invincible  malady,  or  a  malady  difficult  to  heaL^  It 
often  inheres  in'  the  purpose  of  a  rule,  and  therefore  is  simply 
incurable.  And  where  it  is  susceptible  of  cure  (which  far  more 
often  is  the  fact),  it  can  seldom  be  expelled  from  the  system 
without  a  solicitude  and  skill  which  lawgivers,  direct  or  judicial, 
have  rarely  felt  and  attained  to. 

It  appears,  then,  from  the  foregoing  analysis,  that  the  com- 
petition of  opposite  analogies  which  is  incident  to  the  application 
of  law,  arises  from  this :  that  a  rule  in  the  system  of  law  which 
the  judge  is  engaged  in  administering,  is  inconsistent  with  itself ; 
or  that  two  or  more  of  the  rules  which  actually  compose  the 
system,  are  inconsistent  with  one  another.  It  appears,  also, 
from  the  same  analysis,  that  the  rule  or  rules  are  commonly 
thus  inconsistent,  because,  inevitably  or  otherwise,  it  or  they  are 
indefinite ;  but  that  the  rule  or  rules  are  occasionally  thus  incon- 
sistent, although  it  or  they  are  perfectly  precise. 

From  the  competition  of  opposite  analogies  which  is  incident 
to  the  application  of  law,  I  turn  to  the  similar  difficulty  which 
is  incident  to  judical  legislation. 

{The  rest  wanting.) 


EXCUESUS  ON  ANALOGY. 

ANALOGICAL  KEASONING  AND   SYLLOGISM. 

Having  analysed  the  equivocal  phrase  of  which  we  have  treated 
in  the  text,^^  we  will  here  review  the  meanings  (or  rather  the 
principal  meanings)  of  the  equivocal  term  which  it  involves: 
namely,  the  term  Analogy. 

1.  As  taken  with  the  largest,  and  perhaps  the  most  current 
of  its  meanings,  the  term  analogy  is  coextensive  with  the  term 
likeness :  In  other  words,  it  signifies  likeness  or  resemblance  of 
any  nature  or  degree.  The  process,  for  example,  of  reasoning, 
which  we  shall  scrutinise  hereaft^,  may  be  grounded  on  a  like- 
ness or  resemblance  of  any  nature  or  degree ;  and  whatever  be 

^  Rules  involving  degrees  :  e,g.  libel,  applicability  of  an  uncertain  or  inconsis- 
lunacy,  prodigality,  reasonable  time,  tent  rule  or  rules  to  a  given  and  known 
reasonable  notice.  These  are  hotbeds  of  fact  They  are  hardly  questions  of  inter- 
competing  analogies.  The  indefiniteness  pretation  or  induction,  for  though  the 
is  incorrigible.  A  discretion  is  left  to  rule  were  explored  and  known  as  far  as 
the  judge.  Questions  arising  on  them  possible,  doubt  would  remain, 
(and  all  competitions  of  analogies)  are  ^  See  Lecture  XXXV 1 1,  ante, 
questions  of  law:  e.g.  they  regard  the 
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the  nature  or  degree  of  the  given  likeness  or  resemblance,  the 
reasoning  which  is  grounded  upon  it  is  styled  reasoning  by 
analogy.  Moreover,  the  term  analogy,  as  borrowed  by  the 
Bomans  from  the  Greeks,  often  signifies  a  reasoning  which  is 
grounded  on  a  likeness  or  resemblance,  instead  of  the  likeness  or 
resemblance  whereon  the  reasoning  is  grounded.  And  analogy, 
as  mesming  such  reasoning  (or  the  consequent  yielded  by  such 
reasoning)  receives  from  the  Eoman  Varro  (treating  of  its 
etymon  and  value),  the  following  extensive  definition ;  '  Veritas 
et  ratio  quae  a  sim/Uitvdine  oritur/ 

2.  Between  the  species  or  sorts  which  are  parts  of  a  genus 
or  kind,  there  obtains  a  resemblance  or  likeness  whereon  the 
genus  is  built ;  or  (changing  the  phrase)  between  individuals  of 
any,  and  individuals  of  any  other  of  those  sorts,  there  obtains 
a  resemblance  or  likeness  by  which  they  are  determined  to  the 
kind.  Moreover,  between  individuals  or  singulars  as  parts  of 
any  one  of  those  species,  there  obtains  another  resemblance,  which 
is  the  ground  or  basis  of  the  sort.  For  example :  Between  the 
various  species  wliich  are  parts  of  the  genus  animal  (or  between 
individuals  of  any,  and  individuals  of  any  other  of  those  species) 
there  obtains  a  resemblance  or  likeness  which  determines  them 
to  the  genus  animal.  And  between  individual  men,  as  belonging 
to  a  sort  of  animals,  there  obtains  another  resemblance  which 
determines  them  to  the  species  man. 

The  resemblance  between  the  species  which  are  parts  of  a 
genus  or  kind  (or  between  individuals  of  any,  and  individuals 
of  any  other  of  those  species)  is  styled,  in  the  language  of 
logicians,  generic.  The  resemblance  between  individuals  as 
parts  of  any  one  of  those  species  is  styled,  in  the  language  of 
logicians,  specific. 

Now  the  likeness  between  any  of  the  sorts  which  are  parts 
or  members  of  a  kind  (or  between  individuals  of  any,  and 
individuals  of  any  other  of  those  sorts)  is  commonly  contra- 
distinguished, under  the  name  of  analogy,  to  the  likeness  be- 
tween individuals  as  parts  of  any  one  of  those  sorts.  For 
example :  The  likeness  of  a  man  to  any  of  the  lower  animals, 
as  distinguished  from  the  likeness  of  a  man  to  any  of  the 
human  species,  is  commonly  called  analogy.  Again  :  The  term 
intellect,  when  it  is  used  emphatically,  denotes  the  human  in- 
tellect. But  between  the  intellect  of  men  and  the  intellect 
of  the  lower  animals  there  obtains  a  generic  resemblance* 
Accordingly,  the  intellect  of  the  lower  animals  is  styled  an 
*  an/dogon  intellectfls : '  that  is  to  say,  a  something  which  re- 
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sembles  generically  the  intellect  of  the  human  species,  or  the 
peculiar  and  pre-eminent  intellect  which  is  called  intellect  em- 
phatically. Again :  In  relation  to  the  several  titles  from  which 
they  respectively  arise,  an  o])ligation  ex  contractu  and  an  ob- 
ligation ^imsi  ex  contractu  are  obligations  of  different  species. 
But  these  two  different  species  are  parts  of  a  common  genvs  : 
namely,  the  genvs  of  obligationes  (in  the  sense  of  the  Soman 
lawyers).  Accordingly,  an  obligation  qiuisi  ex  contractu  (as  the 
adverb  qv/isi  imports)  is  an  analogon  of  an  obligation  annexed 
by  the  law  to  a  contract. 

It  follows  from  what  has  preceded,  that  when  we  denote 
by  the  term  analogy  a  generic  and  remoter  resemblance  between 
individuals  or  singulars,  we  make  the  following  suppositions 
concerning  the  compared  objects :  First :  That  one  or  some 
of  those  objects  are  parcel  of  a  given  class,  which,  for  the  pur- 
pose in  hand,  we  deem  a  species :  that  is  to  say,  a  class  con- 
sisting exclusively  of  mere  individuals  or  singulars,  and  not 
containing  or  comprising  lower  or  narrower  classes.  Secondly  : 
That  the  other  or  rest  of  those  objects  are  not  of  that  given 
species.  Thirdly :  That  all  the  compared  objects  are  parcel  of 
a  given  genus  by  which  that  species  is  embraced. 

3.  Two  or  more  objects  may  bear  to  another  object  (or 
they  may  bear  respectively  to  several  other  objects),  similar 
though  several  relations.  Thus,  A  may  be  related  to  x,  oa  B 
is  related  to  x  ;  or  A  may  be  related  to  c  (or  to  c,  d,  and  e),  as 
B  is  related  to  a?  (or  to  x,  y,  and  z).  Now  where  several 
objects  are  thus  related  similarly,  they  bear  to  one  another  a 
likeness  lying  in  a  likeness  of  their  relations.  And  this  resem- 
blance of  objects  Ijring  in  a  resemblance  of  their  relations,  has 
been  named  by  Greek  and  Latin,  and  also  by  modem  writers, 
analogy :  by  Latin  writers,  translating  from  Greek,  proportio. 

Where  objects  are  allied  by  a  likeness  lying  in  a  likeness 
of  their  relations,  the  objects  may  be  connected,  or  the  objects 
may  not  be  connected  by  a  likeness  of  a  different  nature. 
On  either,  however,  of  these  suppositions,  the  objects  are  parts 
of  an  actual,  or  a  possible  genus  or  species,  built  on  the  likeness 
of  their  relations.  For  a  likeness  of  objects  which  lies  in  a 
likeness  of  their  relations,  as  well  as  any  other  likeness  con- 
necting the  objects  with  one  another,  may  form  a  reason  or 
ground  for  putting  them  together  in  a  class. 

Of  the  analogy  or  likeness  of  objects  which  lies  in  a  like- 
ness of  their  relations,  the  following  examples  are  specimens. 
^^ — ^The  fin  of  a  fish  and  the  wing  of  a  bird  are  analogous  objects: 
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the  fin  being  to  the  fish,  in  respect  of  its  movements  through 
the  water,  as  the  wing  is  to  the  bird,  in  respect  of  its  move- 
ments through  the  air.  There  also  obtains  an  anaJogy  between 
an  egg  and  a  seed :  for  the  egg  is  related  to  the  mother,  and 
to  the  incipient  bird,  as  the  seed  is  related  to  the  generating, 
and  to  the  inchoate  plant.  Where  several  legal  cases  are 
included  by  a  law  or  principle,  their  similar  though  several 
relations  to  the  law  or  principle  which  includes  them,  make 
them  analogous  cases.  Thus,  the  several  specific  cases  actually 
comprised  by  a  statute ;  or  the  several  specific  cases  comprised 
by  a  judiciary  rule,  carry  a  mutual  arudogy,  or  a  mutual  parity 
or  aequity,  in  respect  of  their  like  relations  to  the  statute  or 
rule  of  law. 

Again :  We  may  suppose  that  the  author  of  a  statute, 
when  he  is  making  the  statute,  omits  some  class  of  cases  falling 
within  its  reason.  Now,  on  this  supposition,  a  case  which  is 
thus  omitted  and  a  case  which  the  statute  includes  bear  to 
the  reason  of  the  statute  similar  though  several  relations.  And 
in  respect  of  their  similar  though  several  relations  to  the  reason, 
the  omitted  and  included  cases  are  analogous,  sequal,  or  pares. 

But  here,  to  prevent  misconception,  I  must  add  the  follow- 
ing remarks: — ^The  several  specific  cases  which  are  actually 
comprised  by  a  statute,  or  the  several  specific  cases  which  are 
comprised  by  a  judiciary  rule,  are  therefore  analogous  or  pares  : 
for  the  respective  relations  of  the  cases  to  the  statute  or  rule 
which  includes  them  are  similar  though  several  relations. 

But  when  it  is  said  of  a  litigated  case,  that  it  bears  an 
analogy  or  parity  to  another  case  or  cases,  it  commonly  is  not 
intended  that  the  doubtful  and  litigated  case  is  surely  and 
indisputably  included  by  a  statute  or  rule  in  question.  It 
commonly  is  meant  that  the  litigated  bears  to  the  other  case 
a  specific  or  generic  likeness;  and  that  the  former  ought  to 
be  decided  on  account  of  the  alleged  resemblance,  by  a  statute 
or  rule  in  question  on  account  of  the  resemblance  alleged.  Or 
else  it  is  meant  that  the  litigated  bears  to  the  other  case  a 
specific  or  generic  likeness ;  but  that  the  former  ought  not  to 
be  decided,  although  the  resemblance  is  admitted,  by  a  statute 
or  rule  in  question,  notwithstanding  the  admitted  resemblance. 
Consequently,  the  asserted  or  admitted  analogy  of  the  litigated 
case  to  the  other  is  not  an  analogy  or  parity  lying  in  a  like- 
ness of  their  relations ;  or,  at  the  least,  it  is  not  an  analogy  or 
parity  lying  in  a  likeness  of  their  relations  to  a  given  statute 
or  rule  indisputably  including  both. 
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In  truth,  when  it  is  said  that  a  litigated  case  is  analogous 
to  another  case,  one  of  the  following  meanings  is  commonly 
imported  by  the  phrase.  It  is  meant  that  the  litigated  case 
bears  to  the  other  case  a  specific  and  proximate  resemblance ; 
and  that  the  former  ought  to  be  decided  on  account  of  the 
alleged  resemblance,  by  a  given  statute  or  rule  in  which  the 
latter  is  included.  Or  else  it  is  meant  that  the  litigated  bears 
to  the  other  case  a  generic  and  remoter  resemblance;  and 
that  the  former  should  be  brought  or  forced,  on  account  of 
the  alleged  resemblance,  within  a  statute  or  rule  by  which  the 
latter  is  comprised :  that  is  to  say,  that  a  new  rule  of  judiciary 
law,  resembling  a  statute  or  rule  by  which  the  latter  is  com- 
prised, ought  to  be  made  by  the  Court,  and  applied  to  the  case 
in  controversy. 

In  any  of  the  meanings  which  we  have  reviewed  above,  the 
term  analogy  signifies  likeness :  namely,  likeness  or  resem- 
blance of  any  nature  or  degree;  generic  and  remoter  likeness, 
as  opposed  to  specific  and  proximate ;  or  a  likeness  of  several 
objects  lying  in  a  likeness  of  their  relations.  In  any  of  the 
meanings  which  we  shall  review  below,  the  term  analogy  de- 
notes an  intellectual  process:  a  process  which  is  caused  or 
grounded  by  or  upon  an  analogy  (in  one  or  another  of  the 
meanings  which  we  have  reviewed  above). 

1.  Analogy  denotes  the  analogising  of  several  analogous 
objects :  that  ,is  to  say,  the  considering  the  several  objects  as 
connected  by  the  analogy  between  them. 

2.  Analogy  denotes  an  inference,  or  a  reasoning  or  argu- 
mentation, whereof  an  analogy  of  objects  is  mainly  the  cause 
or  ground. 

The  nature  of  the  inference,  or  reasoning,  may  be  stated 
or  suggested  thus.  Two  or  more  individusds,  or  individual 
or  singular  objects,  are  allied  by  a  given  analogy.  It  is  known 
(or,  at  least,  is  assumed),  before  and  without  the  reasoning, 
that  a  given  something  is  true  of  one  or  some  of  these  objects. 
But  it  is  Tiot  known,  before  and  without  the  reasoning,  that 
the  given  something  is  true  of  the  other  or  rest  of  these  ob- 
jects. From  the  given  analogy,  however,  which  connects  these 
objects  with  one  another,  the  following  inference  is  drawn: 
Namely,  that  the  given  something  which  is  true  of  one  or 
some  of  these  objects,  is  true  of  the  other  or  rest  Or  the 
nature  of  the  inference  or  reasoning  may  be  stated  or  sug- 
gested thus : — A  is  x  and  y  and  z.     An  analogy  or  parity 
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obtains  between  A  and  B ;  for  B  as  well  as  ^  is  x  and  y. 
We  know  (or,  at  least,  we  assume),  before  and  without  the 
reasoning,  that  A  is  also  z.  We  do  not,  however,  know,  before 
and  without  the  reasoning,  that  B  is  also  z.  But,  since  B  as 
well  as  ^  is  0?  and  y,  and  we  know,  the  reasoning  apart,  that 
A  is  also  z,  we  infer,  by  analogy,  or  parity,  that  B  is  also  z. 
In  short,  from  two  antecedents  or  data  which  are  known  in- 
dependently of  the  reasoning,  we  argue  or  proceed  to  a  con- 
sequent which  is  unknown  without  it.  From  our  knowledge 
that  several  objects  are  connected  by  a  given  analogy,  and 
our  knowledge  tiiat  a  further  something  is  true  of  one  or  some, 
we  infer  that  the  further  something  is  true  of  the  other  or 
others. 

From  the  following  passage  in  Quinctilian,  it  seems  that  the 
Soman  writers,  as  borrowing  a  term  from  the  Greek,  styled  the 
reasoning  in  question,  analogy ;  and  that  the  Soman  writers 
styled  such  reasoning  proportio  (sometimes  also  comparatio), 
when  they  turned  the  Greek  expression  into  its  nearest  Latin 
equivalent  '  Awdogice,  quam  proxime  ex  GraBco  transferentes 
in  Latinum  proportionem  vocaverunt,  hsec  vis  est :  TJt  id,  quod 
dubium  est,  ad  aliquid  simile,  de  quo  non  quaeritur,  referat ;  ut 
incerta  certis  probet/ — Inst  Orat  L  i  c.  6.  We  have  already 
quoted  the  definition  of  the  term,  given  by  the  etymologist 
Yarro :  agreeably  to  his  definition,  analogy  signifies  the  conse- 
quent yielded  by  the  reasoning  in  question,  rather  than  the 
reasoning  itself. 

But  though  the  reasoning  in  question  is  styled  analogy  or 
proportion,  it  is  styled  more  commonly  reasoning  by  analogy  or 
else  analogical  reasoning  :  ratiociruUio  per  anaiogiam  or  argument 
taiio  analogica.  It  is  styled  also  reasoning  by  parity,  and  since 
equality  or  ceqwity  is  tantamount  to  analogy  or  parity,  it  might 
be  styled  moreover  reasoning  by  equality  or  aequity. 

And  here  I  may  remark  that  the  homely  phrase  to  liken  or 
to  liken  one  th/mg  to  another,  is  equivalent  to  the  finer  phrase  to 
reason  by  analogy  or  parity.  We  know  that  several  objects  are 
like  in  certain  respects :  We  know  that  a  something  is  true  of 
some  of  these  objects,  although  we  do  n>ot  know  that  the  same 
is  true  of  the  others :  From  our  knowledge  that  the  former  and 
the  latter  are  like  in  certain  respects,  and  our  knowledge  that 
the  given  something  may  be  truly  afOrmed  of  the  former,  we 
infer  that  the  given  something  may  be  truly  afi&rmed  of  the 
latter.  Now  here  in  homespun  English,  we  lUcen,  the  latter  to 
the  former :  that  is  to  say,  we  aigue  them  like  the  former  in  one 
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or  more  respects,  since  we  know  them,  the  inference  apart,  like 
the  former  in  others. 


In  a  case  of  analogical  reasoning,  the  analogy  of  the  com- 
pared objects  may  lie  in  a  resemblance  of  their  relations,  or  in 
another  resemblance.  On  either  of  the  two  suppositions,  the 
resemblance  may  be  specific,  and  comparatively  close  or  strong, 
or  the  resemblance  may  be  generic,  and  comparatively  distant 
or  faint.  In  other  words  the  objects  from  which  we  infer,  and 
the  objects  to  which  we  argue,  may  be  parts  of  one  species :  or 
the  former  may  belong  to  a  species,  parcel  of  a  given  genus,  and 
the  latter  to  another  species,  parcel  of  the  same  genvs.  Whatever 
be  the  nature  of  the  likeness  on  which  the  reasoning  is  grounded, 
or  whatever  be  the  degree  of  the  likeness  on  which  the  reason- 
ing is  grounded,  the  reasoning  may  be  called  with  propriety, 
as  it  commonly  is  called  in  practice,  reasoning  by  analogy  or 
parity. 

But  such  analogical  arguments  as  are  grounded  on  specific 
resemblance,  and  such  analogical  arguments  as  are  grounded  on 
generic  resemblances,  are  not  unfrequently  distinguished  by  the 
following  antithesis  of  phrases.  An  inference  from  singulars  of 
a  sort  is  grounded,  it  is  said,  on  experience.  An  inference  from 
singulars  of  a  sort  which  is  parcel  of  a  given  kind,  to  singulars 
of  another  sort  which  is  parcel  of  the  same  kind,  is  grounded,  it 
is  said,  on  analogy. 

For  example :  It  is  said  that  a  physician  would  reason  from 
experience,  in  case  he  reasoned  thus :  *  Some  men  have  died  or 
have  suffered  some  other  harm,  on  taking  a  certain  drug ;  there- 
fore, other  men  will  die,  or  will  suffer  a  like  harm,  if  the  drug 
be  taken  by  them.'  It  is  said  that  he  would  reason  from  analogy, 
in  case  he  reasoned  thus :  '  Some  animals  of  one  of  the  lower 
sorts  have  died  of  a  certain  drug ;  therefore  men  will  die  of  the 
drug,  if  it  be  taken  by  them.' 

But  such  analogical  arguments  as  are  grounded  on  specific 
resemblances  and  such  analogical  arguments  as  are  grounded  on 
generic  resemblances,  are  vaguely  divided  by  a  difference  which 
is  merely  a  difference  of  degrees.  There  is  not  the  opposition 
of  natures  between  the  two  classes  of  arguments,  which  seems  to 
be  expressed  or  intimated  by  the  foregoing  antithesis  of  phrases. 
For  whether  the  likeness  be  specific  or  generic,  an  argument 
raised  on  a  likeness  rests  upon  two  antecedents :  first,  the  like- 
ness between  the  objects  from  which  we  reason  or  infer,  and  the 
objects  to  which  we  argue;   secondly,  the  given  and  further 


ioo8  Excursus  on  Analogy. 

something  which  we  know  or  assume  of  the  fonner,  and  which, 
by  analogy  or  parity,  we  impute  or  ascribe  to  the  latter. 

Now,  whether  the  likeness  be  specific  or  generic,  each 
antecedent  is  known  to  us  (either  directly  or  mediately)  by  or 
through  an  experience  which  has  occurred  to  ourselves  or  others. 
Consequently,  whether  the  likeness  be  specific  or  generic,  the 
reasoning  is  built  on  experience,  and  also  is  built  on  analogy. 
In  respect  of  either  antecedent,  the  reasoning  is  built  on  exi)eri- 
ence.  In  respect  of  that  antecedent  which  consists  in  the  like- 
ness of  the  objects,  the  reasoning  is  built  on  analogy  with  which 
experience  presents  us.  We  know,  indeed,  through  experience 
(helped  by  analogical  reasoning)  that  such  analogical  arguments 
as  rest  on  specific  resemblances,  are  commonly  worthier  of  trust 
than  such  as  rest  on  generic.  But  this  extremely  vague,  though 
extremely  important  difference,  is  merely  a  difference  of  degrees. 
Although  an  analogical  argument  raised  on  a  sbx)nger  resemblance 
may  be  surer  than  a  similar  argument  raised  on  a  weaker  resem* 
blance,  the  natures  of  the  several  arguments  are  essentially  alike 
or  identical. 

We  will  divide  analogical  reasoning  into  two  principal  kinds. 

As  concerned  with  matter  of  a  nature  which  we  shall  en- 
deavour to  explain,  analogical  argumentation  (supposing  it  justly 
conducted)  is  only  contingently  true :  Or  (changing  the  phrase) 
the  something  which  is  true  of  the  object  from  which  we  reason 
or  infer,  is  only  probably  true,  or  only  contingently  true,  of  the 
objects  to  which  we  argue. 

As  concerned  with  matter  of  another  nature,  which  we  shall 
also  endeavour  to  explain,  analogical  argumentation  (supposing  it 
justly  conducted)  is  necessarily  or  certainly  true :  Or  (changing 
the  phrase)  the  something  which  is  true  of  the  objects  from 
which  we  reason  or  infer,  is  certainly  or  necessarily  true  of  the 
objects  to  which  we  argue. 

Analogical  reasoning  of  the  former  kind  we  will  call  ana- 
logical reasoning  concerning  contingent  matter.  Analogical 
reasoning  of  the  latter  kind  we  will  call  analogical  reasoning 
concerning  necessary  matter.  We  incline  to  believe  that  the 
latter  is  not  commonly  called  analogical  reasoning,  and  it  certainly 
differs  essentially  from  analogical  reasoning  concerning  contingent 
matter.  Accordingly,  we  have  hitherto  assumed,  in  treating  of 
reasoning  by  analogy,  that  all  analogical  reasoning  concerns  con- 
tingent matter. 

But  to  this  we  shall  return  below. 
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[Analyse  analogical  reasoning  of  the  first  kind,  and  compare  it 
with  syUogism  and  perfect  induction,  and  with  analogical  reasoning 
(if  such  it  can  be  called)  which  is  concerned  with  necessary  matter.] 


I  must  now  endeavour  to  distinguish  Contingent  from 
Necessary  Truth. 

Contingent  Truth  is  truth  not  inseparable  &om  a  notion  of 
the  object :  Our  belief  resting,  not  on  a  necessary  connection  of 
truth  with  the  object,  but  on  experience  and  observation  (one's 
own  or  others')  of  their  invaluable  or  customary  conjunction:  such 
as  the  experience  of  pleasure  or  pain  as  connected  with  objects 
of  a  given  class :  Our  belief  or  expectation  of  future  conjunction 
being  (at  least  after  experience)  proportioned  to  the  degree  in 
which,  in  times  past,  conjunction  has  approached  to  invariable- 
ness.  Kg,  The  death  of  men  is  expected  with  perfect  confidence ; 
but  the  effect  of  a  drug  on  the  human  body,  or  of  an  object  on 
the  human  mind,  in  the  way  of  pleasure  or  pain,  is  expected 
with  less  confidence.  The  nature  of  the  belief  or  expectation 
derived  from  past  conjunctions,  is  not  within  the  province  of  the 
logician,  who  takes  the  facts  from  the  philosophy  of  the  human 
mind.  The  belief  or  expectation  seems  to  be  confident  before 
experience,  and  to  be  afterwards  reduced  to  experience ;  widened 
by  analogical  reasoning  founded  on  generic  resemblance.  It  will 
be  admitted  by  all,  that  our  belief  ought  to  be  conmiensurate 
with  the  experience ;  e,g.  with  the  proportion  borne  by  individual 
instances  in  which  the  conjunction  has  been  experienced,  to 
individual  instances  in  which  it  has  riot  Whether  our  belief  is 
first  absolute,  and  then  proportioned  to  experience,  or  is  first 
hesitating  and  gradually  proportioned  to  experience,  is  not  a 
question  falling  within  the  range  of  the  logician. 

In  ordinary  language,  contingent  truths  are  certain  or  prob- 
able. As  opposed  to  necessary,  all  are  contingent  in  the  sense 
above  explained ;  but,  according  as  truth  is  accordant  with  all 
past  experience,  or  only  accords  with  past  experience  gm^ally. 
it  is  certain  or  probable. 

A  contingent  or  probable  truth  does  not  necessarily  belong 
to  the  object,  although  in  fact  no  object  of  the  sort  has  been 
known  without  it. 

Necessary  Truth  is  that  which  is  true  of  all  objects,  like 
the  objects  argued  from,  by  reason  of  their  having  that  wherein 
they  are  analogous.  A  necessary  eflSux  of  thai ;  a  something 
without  which  the  object  cannot  be  conceived  as  having  thai. 
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\e,g.  Triangles,  as  such.  (Hobbes.)  Law  case  of  a  class,  as 
such :  i,e,  as  abstracted  from  its  individual  peculiarities.  Legal 
consequence  true  of  it,  etc.] 

In  all  these  cases  the  truth  seems  to  be  proprium  or  property, 
strictly  so  called.  It  flows  necessarily  from  the  essence  of  the 
object:  i.c.  from  the  properties  (positive  or  negative  or  both) 
which  make  the  object  to  be  of  the  class  to  which  it  belongs : 
Although  it  is  not  itself  of  the  essence :  e.g.  equality  of  the  three 
^gles  of  any  triangle,  etc. 

Or,  legal  consequence  deducible  from  a  case. 


Analogical  Seasoning  concerning  Contingent  Matter. 

In  pursuance  of  the  order  suggested  above  we  shall  proceed 
to  analyse  analogical  reasoning  concerning  contingent  matter. 

I''.  Induction ;  i.€.  analogical  reasoning  extended  to  all  other 
objects  (or  other  objects  generally  and  indeterminately),  having 
the  given  analogy  to  the  object  or  objects  argued  from.  (Call 
it,  at  present,  imperfect  induction,  or  induction  simply ;  being 
tot«dly  different  in  nature  from  what  is  commonly  called  perfect 
induction,  and  to  which  we  shall  advert  below  in  conjunction 
with  syllogism.) 

2°.  Analogical  argument  not  involving  any  such  universal 
or  general  illation;  but  regarding  one  or  some  individually 
determined  singulars,  having  the  given  analogy  to  the  objects 
argued  from. 

This  latter,  as  opposed  to  induction,  may  be  called  particular 
reasoning;  and  may  be  drawn  without  adverting  to  others 
generally.  But  in  so  far  as  it  will  hold,  it  supposes  that  the 
truth  applies  universally  or  generally,  and  indeterminately. 

The  degree  of  assurance  with  which  the  particular  conclusion 
may  be  embraced  is  proportioned  to  the  approach  to  universality. 
E.g. :  A  has  x  and  y.  A  has  also  z.  B  has  x  and  y.  Ergo,  B 
has  z.  But  why  ?  Because  all  objects  having  x  and  y,  or 
objects  generally  having  x  and  y,  have  z :  insomuch,  that  E  is, 
certainly  or  probably,  one  of  a  number  of  objects  having  2. 

This  is  what  we  do  when  we  attempt  to  state  the  grounds 
of  our  inferences.  Also,  when,  in  confuting  others,  we  suggest 
a  contradictory  case  or  cases.  Immense  importance  of  the 
habit:  Most  people  being  apt  to  assume  from  a  few  cases  uni- 
versally, and  then  to    syllogise.     This    leads  me   to  compare 
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syllogism  as  concerned  with  contingent  matter,  and  particular 
analogical  reasoning  as  concerned  with  the  same. 

[Distingaish  analogical  reasoning  which  is  concerned  with  con- 
tingent matter,  from  syllogism  and  perfect  induction,  of  which  the 
matter  is  also  contingent. 

Analyse  analogical  reasoning  (induction  and  particular)  concerning 
necessary  matter,  and  compare  it  with  induction  (necessarily  perfect) 
and  syUogism  (necessarily  concluding  absolutely)  as  concerned  with 
the  same.] 

In  analogical  reasoning  as  concerned  with  contingent  truths, 
the  truth  or  probability  of  the  inference  depends  on  two 
causes:  namely,  the  truth  of  the  two  antecedents,  and  the 
invariable  or  customary  connection  of  the  second  antecedents 
with  other  singulars  like  those  from  which  we  argue.  If  the 
antecedents  are  true  and  the  conjunction  invariable,  the  inference 
is  certain:  i.e  has  the  certainty  which  alone  can  belong  to 
contingent  truth  (as  explained  above). 

If  the  antecedents  are  true  and  the  conjunction  riot  invariable, 
the  inference  recedes  from  certainty  in  proportion  to  the  recess 
from  invariableness. 

[Give  examples  of  both  cases.] 

All  analogical  reasoning  proceeds  from  a  singular  to  a 
singular,  or  singulars,  or  from  singulars  to  singulars,  or  a  sin- 
gular. But  when  we  infer  from  singulars  or  a  singular  to  one 
or  some,  it  is  usually  called  '  reasoning,'  or '  particular  reasoning.' 
When  from  a  singular  or  singulars  to  the  rest  of  the  actual  or 
possible  class, '  induction.' 

[Give  example.] 

But  in  every  case,  the  process  is  essentially  the  sama  For 
the  confidence  in  a  particular  conclusion  depends  upon  the 
approach  to  invariableness  of  conjimction :  ie.  upon  the  pos- 
sibility of  an  induction  approaching  to  truth.  Many  inductions 
are  founded  directly  on  an  analogy :  e,g.  What  is  true  of  one 
of  a  species,  is  true  of  other  individuals.  But  this  again  rests 
ultimately  on  experience. 

It  appears  from  what  has  preceded,  that  reasoning  by 
analogy  or  likeness  (of  any  nature  or  degree)  is  grounded  on 
two  antecedents:  first,  the  likeness  between  the  objects  from 
which  we  reason  or  infer,  and  the  objects  to  which  we  argue ; 
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secondly,  the  something,  which  (the  inference  apart)  we  know 
to  be  true  of  the  former,  and  which,  by  analogy  or  parity,  we 
impute  or  ascribe  to  the  latter.  But  though  these  two  ante- 
cedents are  immediately  the  ground  of  the  inference,  the  inference 
reposes  also  on  a  further  or  ulterior  basis.  For  why  do  we 
argue  from  the  likeness  between  the  compared  objects  and  the 
something  which  we  know  to  be  true  of  one,  or  some,  of  the 
objects,  that  the  something  is  true  moreover  of  the  other,  or 
rest  of  the  objects  ?  The  nature  of  the  ulterior  basis  on  which 
the  inference  reposes  is  determined  by  the  nature  of  the  matter 
with  which  the  inference  is  concerned. 

In  [some]  cases  of  reasoning  by  analogy  the  truth  of  the 
analogical  inference  (supposing  it  deduced  justly)  is  contingent, 
or  probable :  that  is  to  say,  the  something  that  is  true  of  the 
objects  which  the  just  inference  is  brought  from,  is  contingently 
true  of  the  objects  to  which  the  inference  is  carried.  In  other 
cases  of  reasoning  by  analogy,  the  truth  of  the  analogical  inference 
(supposing  it  deduced  justly)  is  necessary  or  certain :  that  is  to 
say,  the  something  that  is  true  of  the  objects  which  are  justly 
argued  from,  is  necessarily  true  of  the  objects  which  are  justly 
argued  to, 

AncUogiccd  Beasoning  as  concerned  vrith  contingent  Matter,  dis- 
tinguished from  SgUogism  and  per/ed  Induction  as  concerned 
with  the  same. 

Whatever  there  has  been  of  reasoning,  as  meaning  process 
from  known  to  unknown,  has  been  performed  by  an  analogical 
argument  (an  induction),  by  which  we  obtained  the  major 
premiss. 

[Give  example.] 

And,  moreover,  in  contingent  matter,  syllogism  is  apt  to 
mislead.  It  rarely  happens  that  the  major  premiss  can  be 
universal,  conformably  with  material  truth,  though  the  formal 
truth  of  the  conclusion  depends  on  assuming  such  material 
universality. 

[Give  example.] 

Since  then  syllogism  can  give  us  no  new  truth,  and  since  it 
may  mislead,  what  is  its  use  ? 

I  incline  to  think  that  the  important  part  is  not  syllogism. 
But  terms,  propositions,  definitions,  divisions   (abstracted  from 
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all  particular  matter)  are  aU-important.  It  is  a  great  error  of 
most  logicians  to  consider  these  as  merely  subordinate  to 
syllogism,  which  is  the  most  futile  part  From  my  Mend  John 
Mill,  who  is  a  metaphysician,  I  expect  that  these,  and  analogical 
reasoning  and  induction,  abstracted  from  particular  matter  (which 
are  the  really  practical  parts),  will  receive  that  light  which  none 
but  a  philosopher  can  give.  For  though  logic  is  a  formal  science, 
and  takes  its  truth  from  others,  none  but  a  metaphysician  can 
determine  its  boimdaries  or  explicate  it  properly. 

[Necessity  for  illustrations  from  numerous  sciences. — Many  of 
the  methods  seemingly  peculiar,  would  be  found  universal  or 
general.] 

A  something  equivalent,  or  nearly  approaching,  to  syllogism, 
always  happens  when  we  state  in  our  own  minds  the  grounds 
for  a  conclusion  in  a  particular  reasoning :  e,g,: 

A  \&  X  and  y,  A  is  also  z,  B  ia  x  and  y,  B,  ergoy  is  also 
z.  But  why  ?  Because  all  singul6u:s  being  x  and  y  are  also  z, 
or  singulars  being  x  and  y  are  generally  and  indeterminately  z. 
In  other  words,  we  can  only  infer  from  A  Ui  B,  on  the  supposi- 
tion that  A  is  the  representative  of  a  whole  class,  or  of  singulars 
generally  contained  in  a  class.  The  argument,  therefore,  must 
be  put  thus:  All  singulars  being  x  and  y,  or  the  singulars 
generally  which  are  x  and  y,  have  z.  The  singular  or  singulars 
forming  the  subject  of  the  inquiry  are  z.  Therefore,  certainly 
or  probably,  B  is  z.  And  this  would  be  much  more  convenient 
than  the  ordinary  syllogism,  which  assumes  in  the  major  premiss 
a  imiversality  commonly  false  in  fact,  and  which,  therefore,  must 
be  denied  again  in  the  conclusion.  For  the  conclusion,  in  fact 
or  materially,  cannot  be  absolute,  unless  the  universality  assumed 
in  the  major  premiss  be  materially  trua 

[Use  of  syllogism  (or  analogous  process),  in  leading  us  to  review 
groimds:  In  confutation: — ^reminding  antagonist  that  he  has  as- 
sumed something  not  tenable.] 

But,  in  fact,  we  never  syllogise,  though  we  perform  an 
analogous  process.  We  run  the  mental  eye  along  the  analogous 
objects,  and  if  we  find  them  contradictoiy,  etc.,  we  conclude 
probably,  or  reject,  unless  we  find  special  reason.  Hence  Locke's 
sarcasm.*^ 

In  all  particular  analogical  reasoning  which  is  concerned 
with  contingent  matter,  the  truth  of  the  inference  (considered 

"  See  'Essay  on  the  Hoxnan  Understanding,'  yoL  ii.  c  xvii.  §  4. 
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as  such),  depends  on  the  taruth  of  the  antecedents  (and  on 
something  else).  And  what  I  have  said  of  syllogism,  as  to  the 
dependence  on  terms  and  propositions,  applies  to  perfect  induc- 
tion. As  in  syllogism,  true  of  all,  true  of  every,  so  in  induction, 
true  of  every,  true  of  all :  Vi  materice,  vi  /omue  [materially  or 
formally].  It  follows  that  by  syllogism  we  can  arrive  at  no 
new  truth,  the  conclusion  being  involved  in  the  major  premiss. 
We  merely  affirm  of  one  what  we  had  affirmed  of  aU,  including 
ona  Or  we  merely  affirm  that  the  subject  of  tke  conclusion  is 
one  of  the  all,  of  which,  in  the  major  premiss,  we  had  affirmed 
the  predicate  of  conclusion. 


Analogical  Beaconing  {Induction  and  Particular)  as  concerned 
with  Necessary  Matter,  The  Induction  necessarily  perfect. 
Syllogism  as  employed  aiout  the  same  Matter, 

Now  here  we  merely  reason  from  a  singular  to  a  singular, 
as  in  the  case  of  contingent  truths.  But  the  argument  carries 
with  it  all  the  apodictic  certainty  which  belongs  to  a  syllogistic 
inferenca 

For  ^  is  a  and  b.  A  is  also  x :  and  A  has  x  in  such  wise 
that  every  singular  like  it,  in  having  a  and  6,  must  have  x.  B 
is  analogous  to  ^,  in  having  a  and  K  Therefore  £  is  of  neces- 
sity X. 

It  is  manifest  that  this  is  equivalent  to  the  following  syllo- 
gism. Every  singular  which  is  a;  is  also  z,  J?  is  a  singular 
which  is  X.     Therefore,  B  is  also  z. 

But  still  there  is  this  difference,  that  though,  like  a  syllogism, 
the  inference  follows  formaHter,  it  also  follows  materialiter.  So 
that  the  cogency  lies  in  the  truth  of  the  antecedent,  and  not  in 
the  relation  and  disposition  of  the  terms.  And,  on  the  other 
hand,  it  differs  from  an  analogical  argument  concerning  a  con- 
tingent truth.  For  the  antecedent  necessarily  imports  the  con- 
sequent. Analogical  reasoning  is  generally  considered  as  being 
conversant  about  contingent  matter,  and  therefore  I  have  so 
considered  it 

[Futility  of  syllogism  in  these  cases.] 

Much  of  the  certainty  ascribed  to  mathematical  reasoning 
lies  in  the  truths  with  which  it  deals  being  of  this  clas&  Or 
at  least,  in  approaching  so  near  them  that  the  deviations  may  be 
thrown  aside,  and  afterwards  allowed  for  in  the  way  of  limitation 
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to  the  inference.  This  is  also  the  case  with  many  of  the  truths 
with  which  lawyers  have  to  do.  And  hence  Law  {teste  Leibnitz) 
much  like  mathematics.  In  either  case,  the  cogency  arises  from 
the  nature  of  the  premiss. 

[Eulogy  on  Law,  from  being  connected,  on  the  one  hand,  with 
Ethics  and  Eeligion,  and  on  the  other,  not  less  fitter  to  form  the  mind 
to  habits  of  close  thinking  than  the  most  abstruse  of  the  mathematical 
sciences.  Also,  to  exercise  the  mind  in  evaluation  of  evidence  regard- 
ing contingent  truths.] 

For  example :  Interpretation  of  part  of  a  statute  by  another 
part :  interpretatio  secundum  analogiam  scripturcB  (so  called  as 
applied  to  a  statute,  or  to  any  other  written  document).  Inter- 
pretation of  a  statute  by  a  statute  made  by  the  same  legislature 
in  pari  materia :  interpretaiio  secundum  analogiam  scriptoris 
(genuine  interpretation).®* 

.  .  .  The  last,  an  inference  resting  in  speculation.  But 
often,  a  practical  consequence  built  upon  a  perception  and  com- 
parison of  analogous  objects ;  e,g.  similis  similium  declinatio. 

The  extension  of  a  statute,  etc.  ex  ratione  legis,  is  an  example 
of  analogical  interpretation  (genuine). 

Lower  animals  reason, — how?  The  process  of  inference 
which  they  employ  ought  to  be  called  reasoning.  They  also 
compare  and  abstract,  as  a  necessary  forerunner  to  inference. 

Description  of  perfect  indv^ction. 

The  same  remarks  apply.  The  consequent  is  contained  in 
the  premiss. 

It  follows  not  from  the  form,  but  by  reason  of  the  matter. 
For  because  A  and  B  sie  x  and  y,  and  A  is  always  z,  it  is  not 
true  that  B  is  also  z.  Whatever  truth  there  is,  therefore  lies, 
not  in  the  form  of  the  reasoning,  but  in  the  intrinsic  truth  of 
the  antecedents:  i.e.  because  the  antecedents  are  intrinsically 
true,  we  infer  the  truth  of  the  consequent. 

In  syllogism  and  perfect  induction,  that  is,  in  formal  argu- 
mentation, the  conclusion  foUows,  ratione  formce. 

In  material  argumentation,  the  conclusion  follows  vi  maierioe. 


Syllogism. 
Endeavouring  to  suggest  an  answer  to  this  pregnant  and 

^  For  the  Analogy  of  Grammarians,  see  Stewart,  249,  250.   Johnson,  'Analogy.' 
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difficult  question,^  we  begin  with  discriminating,  as  sharply  and 
clearly  as  we  can,  formal  and  material  reasoning.  By  'formal 
reasoning '  (the  propriety  of  which  expression  will  appear  here- 
after), we  signify  the  process  of  syllogism^  with  the  process  of 
formal  induction.  The  nature  of  these  processes  (to  which  we 
shall  revert  below)  may  be  indicated  briefly  in  the  following 
manner.  In  the  process  of  syllogism,  a  narrower  proposition  is 
extracted,  by  a  formal  and  necessary  influence,  from  a  larger  and 
universal  proposition  which  contains  the  narrower  implicitly: 
In  the  process  of  formal  induction,  a  universal  proposition  is 
collected,  by  a  formal  and  necessary  influence,  from  all  the 
singular  propositions  of  which  the  universal  is  the  sum. 

By  '  material  reasoning '  (the  propriety  of  which  expression 
will  also  appear  hereafter),  we  denote  analogical  reasoning  in 
each  of  its  principal  kinds :  namely,  the  reasoniag  which  yields 
a  consequent  that  is  either  singular  or  partial,  and  the  reasoning 
which  yields  a  consequent  that  is  either  universal  or  general 
Of  the  diflference  between  these  processes  (to  which  we  shall 
revert  below)  the  following  is  a  brief  description. — In  every 
reasoning  raised  on  a  likeness  or  analogy,  the  analogical  infer- 
ence proceeds  from  an  assumed  singiJar  or  singulars  to  smother 
singular  or  singulars :  that  is  to  say,  it  proceeds  to  one  or  more 
of  all  those  various  singulars  which  are  connected  by  the  given 
analogy  with  the  singular  or  singulars  assumed.  But  where  it 
yields  a  consequent  which  is  either  singular  or  partial,  it  proceeds 
to  one  or  a  few  of  all  those  various  singulars.  Where  it  yields 
a  consequent  which  is  either  universal  or  general,  it  proceeds, 
without  exception,  to  all  those  various  singulars,  or  to  all  those 
various  singulars  with  more  or  less  of  exception. 

We  venture  to  name  the  inference  which  is  merely  singular 
or  partial  (or  which  yields  a  conclusion  or  consequent  that  is 
merely  singular  or  partial),  reasoning  by  example.  For  it  seems 
identical  with  the  process  which  logicians  denominate  exemplum, 
and  which  they  describe  usually  in  some  such  words  as  the 
following : — '  Argumentatio  in  qu&  unum  singulare  ex  alio  colli- 
gitur.'  The  universal  or  general  inference  is  called  emphatically 
indiLction,  and  i3  usually  described  by  logicians  in  some  such 
words  as  the  following : — '  A  singulari  ad  universale  progressio.' 
To  distinguish  it  from  the  formal  induction  which  is  a  necessary 
induction  or  inference,  we  style  it  malerial  indiu^ion.  And  here 
we  must  remark,  that,  in  treating  of  argumentation  of  any  of 

^  The  question  asked  by  one  of  the    'What,  then,  is  the  use  of  syllogism!' 
class  (apparently  Mr.  J.  S.  Mill),  viz.,    — S,  A. 
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the  above-mentioned  sorts,  we  always  assume  (unless  we  express 
the  contrary)  that  the  inference  which  we  are  considering  is 
perfectly  good  or  legitimate :  that  is  to  say,  that  the  consequent 
has  all  the  truth,  in  nature  or  in  degree,  which  the  natures  of 
the  reasoning  and  the  case  will  allow  the  reasoner  to  reach. 

With  this  remark,  we  pursue  our  attempted  discrimination 
oi  formal  and  material  reasoning:  of  the  process  of  syllogism 
with  the  process  o{  formal  indtiction,  and  the  process  of  rea^son- 
ing  by  example,  with  the  process  of  material  induction. 

In  any  legitimate  syllogism  of  any  figure  or  mode,  the  pro- 
cess of  argumentation  is  virtually  this.  In  the  major  proposi- 
tion, or  major  premiss,  we  afi&rm  or  deny  a  something  of  all  the 
individuals  or  singulars  which  constitute  a  given  class.  In  the 
minor  proposition,  or  minor  premiss,  we  assume  and  affirm  of  a 
number  of  individuals,  that  they  are  some  of  the  individuals 
which  constitute  the  given  class ;  or  we  assume  and  affirm  of  a 
single  individual,  that  it  is  one  of  the  individuals  which  consti- 
tute the  given  class.  In  the  consequent  proposition,  or  conclu- 
sion, we  affirm  or  deny  of  the  subject  of  the  minor,  what  we 
affirmed  or  denied  of  the  subject  of  the  major. 

Or  the  process  of  affirmation  or  negation  which  we  perform 
in  the  conclusion,  may  be  stated  more  clearly  thus :  What,  in 
the  major,  we  affirmed  or  denied  of  the  all,  we  affirm  or  deny  of 
the  singulars  or  singular,  which,  by  the  assumption  in  the  minor, 
are  some  or  one  of  the  alL  Where  a  syllogism  is  affirmative, 
the  process  of  argumentation  runs  in  the  following  manner : 

*  Every  A  (all  A*s  constituting  the  given  class)  is  x.  But 
every  £  is  an  ^ :  that  is  to  say,  all  the  singulars  of  the  narrower 
class  constituted  by  all  ^s,  are  some  of  the  singulars  of  the 
larger  class  constituted  by  all  -4's.     Therefore,  every  B  \a  x' 

*  Every  A  is  x.  But  some  ffs  (of  which  the  quantity  or 
number  is  n4>t  determined)  are  ^'s;  or  some  J?s  (of  which  the 
quantity  or  number  is  determined,  but  which  are  not  determined 
individually  or  singularly)  are  ^*s :  or  one  B  (not  determined 
individually)  is  an  A,  Therefore,  such  some,  or  such  one,  are, 
or  is,  x' 

'  Every  Aiax.  But  these  or  those  (individually  determined) 
Bq  are  A's ;  or  this  or  that  (individuaUy  determined)  Bis  em  A. 
Therefore,  these  or  those  -8*8,  or  this  or  that  B,  are,  or  is,  x.' 

Where  the  syllogism  is  negative,  the  process  of  argumenta- 
tion pursues  the  following  course : — '  No  A  is  x.  But  every  B 
is  an  -4 :  that  is  to  say,  all,  etc.  Therefore,  no  5  is  x.*  '  No  A 
is  x.     But  some  Bs  (of  which,  etc.)  are  A's ;  or  some  ^s  (of 
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which,  etc.,  but  which,  etc.)  are  ^'s ;  or  one  B  (not,  etc.)  is  an 
A,     Therefore,  such  some,  or  such  one,  are  not,  or  is  not,  x! 

'  No  ^  is  X.  But  these  or  those  (individually,  etc.)  j&*s  are 
^'s ;  or  this  or  that  (mdividually,  etc)  £  is  an  A.  Therefore, 
these  or  those  J^s,  or  this  or  that  B,  are  not,  or  is  not,  x* 

It  may  be  gathered  from  the  foregoing  exposition,  that  the 
conclusion  of  every  syllogism  lies  implicitly  in  the  premisses ; 
or  that  what  is  asserted  by  that,  is  asserted  implicitly  by  these. 
In  the  process,  therefore,  of  syllogising,  there  is  not  really  an 
illation  or  inference.  Inasmuch  as  the  truth  in  the  conclusion 
is  parcel  of  the  truth  in  the  premisses,  there  is  not  a  progres- 
sion to  a  consequent  really  distinct  from  the  antecedents. 
Eeally  (though  not  formally),  the  process  consists  exclusively 
of  two  assertions :  first,  that  a  given  something  may  be  said 
truly  of  every  of  a  given  all ;  secondly,  that  every  of  the  in- 
dividual objects  which  form  the  subject  of  the  minor  (or  the 
single  individual  object  which  forms  the  subject  of  the  minor) 
is  one  of  the  given  all. 

It  also  may  be  gathered  from  the  foregoing  exposition, 
that  the  consequent  or  concluding  proposition,  as  being  the 
consequent  of  the  premisses,  follows  from  the  premisses  by  rea- 
son of  their  form :  that  is  to  say,  independently  of  any  truth 
which  the  premisses  themselves  may  contain,  and  even  of  any 
of  the  meanings  which  their  subjects  and  predicates  may  im- 
port Though  each  of  the  premisses  asserts  a  falsity,  or  though 
its  subject  and  predicate  signify  anything  or  nothing,  the  con- 
clusion or  consequent  proposition,  as  being  the  consequent  of 
the  premisses,  is  deduced  or  deducible  from  these  by  a  formal 
and  necessary  illation.  '  Gonclusio  a  prsemissis  coUigitur,  per 
necessariam  et  formalem  consequentiam,  propter  legitlmam 
prsemissorum  in  mode  et  figurS.  dispositionem.'  That  the  con- 
clusion follows  from  the  premisses,  independently  of  any  of 
the  meanings  which  their  subjects  and  predicates  may  import, 
is  shewn  by  the  foregoing  examples ;  wherein  A,  B,  and  x, 
may  signify  anything  or  nothing. 

That  the  conclusion  follows  from  the  premisses,  independ- 
ently of  any  truth  which  the  premisses  themselves  may  con- 
tain, is  shewn  by  the  examples  following.  *  Every  animal  is 
a  stone.  But  every  man  is  an  animal  Therefore,  every  man 
is  a  stone.'  '  No  animal  is  sentient.  But  every  stone  is  em 
animal.  Therefore,  no  stone  is  sentient'  Now  in  each  of 
these  syllogisms,  the  consequent  proposition,  as  being  the  con- 
sequent  of  its   premisses,    is    necessarily   true;    or    (speaking 
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more  accurately),  it  follows  &om  its  premisses  by  a  legitimate 
and  necessary  inference.  In  the  former  syllogism,  however, 
the  major  premiss  is  false ;  and  the  conclusion  inferred  from 
the  premisses,  as  not  being  such  conclusion,  is  false  also.  In 
the  latter  syllogism,  each  of  the  premisses  is  false;  whilst 
the  conclusion  inferred  from  the  premisses,  as  not  being  such 
conclusion,  is  true ;  but  since  the  premisses  are  false,  the  truth 
of  the  conclusion,  as  not  being  such  conclusion,  has  no  con- 
nection with  its  truth  in  its  quality  of  a  true  consequent. 

In  short,  the  rationaie  of  the  process  of  syllogising  may 
be  expressed  by  the  following  formvla : — '  A  something  may 
be  said  or  predicated  of  every  of  a  given  all:  Every  of  a 
number  of  individuals,  or  one  single  individual,  is  one  of  the 
given  all :  What  may  be  said  or  predicated  of  every  of  the 
given  all,  may  be  said  of  the  subsumed  every,  or  of  the  sub- 
sumed one,  which,  according  to  the  subsumption,  is  (me  of  the 
given  all.'  It  is  manifest  from  this  formtUa,  that  the  truth 
or  falsity  of  either  of  the  premisses,  or  the  significance  or  in- 
significance, of  the  subject  or  predicate  of  either,  neither  affect 
the  consequence,  nor  the  consequent,  to  which  it  leads.  The 
validity  of  the  consequence  or  inference  depends  exclusively 
upon  two  data :  first,  the  unlimited  universality  of  the  afiOrma- 
tive  or  negative  proposition  which  constitutes  the  major  premiss ; 
secondly,  the  assumption  that  the  singulars  or  singular  which 
form  the  subject  of  the  minor,  are,  or  is,  of  the  singulars  which 
form  the  subject  of  the  major.  These  being  granted,  the  con- 
sequent, as  the  consequent,  follows  by  a  necessary  consequence. 

Various  singular  objects  are  connected  by  a  common  re- 
semblance which  shall  be  called  z:  and  by  reason  of  this 
common  resemblance  they  constitute,  or  might  constitute,  a 
given  species  or  geniLS.  But  of  every  of  these  various  singu- 
lars, when  considered  singly  and  severally,  emd  also  without 
respect  to  the  actual  or  possible  class,  a  given  something, 
which  shall  be  called  x,  may  be  affirmed  or  denied.  Now 
what  may  be  affirmed  or  denied  of  every  of  these  various  singu- 
lars, when  considered  severally,  may  also  be  affirmed  or  denied 
of  every  of  these  various  singulars  if  they  be  considered  col- 
lectively, and  as  forming  or  constituting  the  class. 

Major  premiss :  Various  singulars,  including  A  and  B,  are 
connected  by  y.  But  A  is,  or  is  not,  a; ;  jS  is,  or  is  not,  x : 
And  every  other  of  the  various  singulars,  as  considered  singly 
and  severally,  is,  or  is  not,  x. 
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Minor  premiss :  All  these  various  objects,  as  considered 
jointly  and  collectively,  constitute,  or  might  constitute,  the 
species  or  genus  Z, 

Conclusion:  Every  singular  constituent  of  the  actual  or 
possible  class  is,  or  is  not,  y. 

It  is  manifest  that  there  is  no  illation.  That  what  is  true 
of  every  of  the  objects  as  considered  singly  and  severally,  is 
true  of  every  of  the  same  as  considered  jointly  and  collec- 
tively, and  as  being  the  constituent  parts  of  an  actual  or 
possible  class. 

It  is  manifest  that  it  follows  by  reason  of  the  form.  For 
let  the  major  or  minor  be  what  it  may,  what  is  true  of  every 
when  the  objects  are  taken  severally,  must  equally  be  true  of 
every  when  the  objects  are  taken  collectively,  and  considered 
as  bound  together  by  a  class  or  common  nama  Or  that  which 
is  true  of  every  unit  of  twelve  when  not  considered  as  form- 
ing a  dozen,  is  true  of  every  of  twelve  considered  as  forming 
a  dozen. 
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NOTES  ON  CODIFICATION. 

It  was  not  my  intention  to  publish  the  following  Notes  on  Codi- 
fication, nor  the  notes  on  Criminal  Law  by  which  they  are  succeeded 
They  are,  as  the  reader  will  perceive,  mere  memoranda,  and  ap- 
peared to  me  too  incomplete  and  fragmentary  to  be  submitted  to  the 
public  eye. 

But  the  earnest  representations  of  more  qualified  and  more  im- 
partial judges,  as  to  the  substantial  value  of  these  hints,  have  in- 
duced me  to  lay  aside  my  scruples. 

I  have  been  reminded  also  by  members  of  his  profession,  that 
the  publication  of  these  Notes  is  now  peculiarly  called  for  \  and  that 
even  these  slight  indications  of  Mr.  Austin's  opinions  will  be  received 
with  interest  and  respect  by  all  who  are  labouring  in  the  difficult 
field  which  he  explored.  Though  nothing  can  be  further  from  my 
thoughts  than  to  seek  in  the  circumstances  of  the  times  a  factitious 
and  transient  popularity  for  anything  written  by  him,  I  believe  I 
have  no  right  to  withhold  even  these  imperfect  contributions  to  the 
advancement  of  the  great  work  which  he  had  so  much  at  heart. 

The  original  MS.  consists  of  two  sets  or  packets  of  Notes,  one 
of  which  is  written  in  pencil.  The  repetitions  have  been  omitted, 
and  the  whole  arranged  under  the  heads  marked  by  the  author.  No 
other  alteration  in  their  form  has  been  attempted 

Frequent  reference  is  made  to  Lecture  XXXIX.,  VoL  II.,  in 
which  the  subject  of  Codification  is  touched  upon. — S.  A. 


By  the  fortunate  recovery  of  the  latter  part  of  Lecture  XXXIX., 
as  printed  in  this  edition  from  J.  S.  M.'s  notes,  much  of  the  ground 
covered  by  the  following  notes  is  anticipated  As  the  following 
notes,  however,  were  printed  from  the  author's  own  MS.,  I  have 
thought  it  best  to  reprint  them  here  without  alteration. — R  C. 


The  question  of  the  expediency  and  practicability  of  Codi- 
fication is  double:  general  or  abstract,  and  particular  or 
concrete. 

Considered  in  abstract,  the  question  will  not  admit  of  a 
doubt.  As  a  practical  question,  it  is  particular,  and  may  ad- 
mit of  a  doubt 

Objections,  however,  have  been  urged  which  apply  to  Codi- 
fication generally.  These  I  shall  endeavour  to  answer,  and 
VOL.  ir.  2  L 
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shall  afterwards  advert  to  the  particular  objections  to  codifica- 
tion in  England;  the  difficulties  to  be  surmounted,  and  the 
course  which,  in  my  opinion,  ought  to  be  pursued. 


All  law  is  statute  or  judiciary.  Consequently  all  codification 
(of  existing  law)  is  resolvable  into  two  parts : 

I"".  A  re-expression  and  arrangement  of  statute  law : 

2°.  An  extraction  from  cases  of  rationes  decidendi,  and  the 
stating  them  as  general  rules  and  arranging  them : 

3°.  A  conflation  of  both. 

[Sorts  of  law  in  posse,  authoritative  treatises,  etc.,  must  be 
codified  also,  if  really  having  the  effect  of  law.  The  characteristic 
differences  of  statute  and  judiciary  law  lie  (as  I  have  shewn  in 
my  Lectures),^  mainly  in  the  form  in  which  they  are  respectively 
expressed. 

The  interpretation  of  statute  law  and  the  peculiar  process 
of  abstraction  and  induction  will  be  treated  of  hereafter.] 

Admitting  that  codification  is  expedient  as  considered  gene- 
rally or  in  abstract,  it  follows  not  that  it  would  be  expedient 
here  or  there. 

Dismissing  the  expediency  of  codification  in  particular  with 
a  brief  indication  of  the  considerations  on  which  it  turns,  I  shall 
confine  myself  to  codification  generally. 


Order  of  treating  the  general  question  of  Codification. 

In  considering  codification  in  abstract,  I  shall  consider, 

First,  its  practicability : 

Secondly,  its  expediency : 

Thirdly,  the  objections  (or  the  leading  objections)  which 
have  been  advanced  against  it. 

The  arguments  to  prove  its  practicability  and  its  expediency, 
lie  in  a  narrow  compass;  although,  in  my  opinion,  they  are 
perfectly  conclusive. 

The  demonstration  of  the  nothingness  of  the  objections  occu- 
pies a  considerable  space. 

The  objections  which  I  shall  consider,  go  to  codification 
generally ;  although  the  objectors  commonly  advance  them  with 
reference  to  codification  here  or  there. 

»  See  Lecture  XXXVII.  anU. 
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Practicainlity  (and  Advantages)  of  Codification  {considered 

generally). 

It  is  possible  to  extract  from  particular  decisions,  rationes 
decidendi  ;  and  leading  principles  and  decisions.  These,  if  stated 
in  abstract  (and  exemplified)  would  be  clearer  than  when  lying 
in  concrete:  And  would  also  be  more  general,  abstract,  and 
adequate,  being  so  expressed  as  to  apply  to  all  cases  falling 
under  them,  and  not  limited  to  the  cases  (with  their  accidents) 
by  which  they  were  established. 

The  induction  (previous  to  the  application)  of  the  ratio  de- 
cidendi of  a  decided  case,  is  Codification  pro  tanto. 

The  practicability  of  codifying  the  statute  law  will  not 
admit  of  a  doubt.  If  it  be  practicable  to  establish  general  rules 
(in  an  abstract  form)  one  by  one  and  without  system,  it  is  prac- 
ticable to  establish  a  system  of  such  rules.  The  consolidation 
of  the  statute  law  is  an  admission  of  this  pro  tanto  ;  and  nothing 
can  be  more  inconsistent  than  the  objections  raised  to  codification 
by  the  friends  of  consolidation.  For  they  object  to  the  former, 
the  impossibility  of  viewing  completely  the  field  of  law. 


Practicability  {with  difficulty)  of  Codification, 

Practicability  of  codification : 

With  reference  to  such  part  of  the  law  to  be  codified  as  is 
statute ; 

To  such  as  is  judiciary. 

Its  difficulty. 

Difficulty  of  rendering  it  complete;  of  rendering  it  con- 
sistent, and  of  duly  subordinating  the  less  general  under  the 
more  general : 

Of  extracting  definitions  and  principles  from  judiciary  law. 

Great  evil  done  to  the  cause  of  codification  by  representing 
it  as  easy. 

Expediency  of  Codification, 

The  expediency  of  codification  follows  from  a  notion  of  the 
Law ;  from  a  statement  of  the  respective  natures  of  statute  and 
judiciary  law ;  and  from  the  bulk  and  imcognoscibility  of  un- 
systematised  law. 

It  is  better  to  have  a  law  expressed  in  generals,  systematic. 
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compact  and  accessible,  than  one  which  lies  dispersedlj,  buried 
in  a  heap  of  particulars,  bulky  and  inaccessibla 

Its  expediency  is  admitted  practically  by  treatises,  redac- 
tions, etc. ;  many  of  which  are,  in  efifect,  codes :  those  who  talk 
loudest  against  redactions,  availing  themselves  of  them  in  prac- 
tice. But  redactions  by  private  hands  are  not  equivalent  to 
codes. 

The  expediency  of  codification  (in  a  particular  case)  must 
depend  on  a  variety  of  considerations :  especially  on  the  quantity 
and  d^ee  of  skill  which  it  may  be  possible  to  bring  to  the 
enterprise. 

The  great  difficulty  is,  the  impossibility  that  any  one  man 
should  perform  the  whole.  But  if  done  by  several,  it  would  be 
incoherent,  unless  all  were  imbued  with  the  same  principles, 
and  all  versed  in  the  power  of  applying  them.  The  great  diffi- 
culty, therefore,  is  to  get  a  sufficient  number  of  competent  men 
versed  in  common  studies  and  modes  of  reasoning.  This  being 
given,  codification  is  practicable  and  expedient 

Peculiarly  technical  and  partial  knowledge  of  English 
lawyers. 

No  English  lawyer  is  master  even  of  English  law,  and  has, 
therefore,  no  notion  of  that  inter-dependency  of  parts  of  a  system 
on  which  successful  codification  must  depend. 

A  code  must  be  the  work  of  many  minds.**  The  project 
must  be  the  work  of  one :  and  revised  by  a  commission.  The 
general  outline,  the  work  of  one,  might  be  filled  up  by  divers. 

All-importance  in  codification  of  the  first  intention.  Till 
minds  are  trained,  it  will  hardly  succeed.  How  the  difficulty 
is  to  be  surmounted.  Necessity  for  men  versed  in  theory,  and 
equally  versed  in  practice;*^  or  rather,  of  a  combination  of 
theorists  and  practitioners.  Necessity  for  preliminary  digests ; 
or  for  waiting  till  successful  jurists  and  jurisprudence  are  formed 
through  effectual  legal  education. 

Evil  done  to  the  cause  by  exaggerating  the  extent  to  which 
law  may  be  made  accessible  to  the  laity. 

w  'Manner,  welche  der  Gesetzgebune,  — (Uebtr  die  Nothwendigkeii  tines  aUge- 

nnd  insbesondere  der  allgemeinen,  ab-  tneinen  bUrgerlichen  Redita  fUr  DeuUek- 

stracten  Gesetzgebnng,  gewachaen  sind,  laTui.) 

fibt  es  sehr  wenig,  selbst  im  gelehrten  ^  *  Mit  einem  allgemeinen  Gesetzbncb 

tande.     Diess  darf  auch  nicht  befrem-  waren  dagegen  Theorie  and  Praxis  in 

den.  .  .  .  Denn  eine  gute  Gesetzgebung  die  unmittelbarste  Yerbindang  gebracbt, 

ist  das  schwerste  unter  alien  Geschaften  ;  und  die  gelehrten  academischen  Joristen 

...  die  Erafte  vieler  der  Ersten  miissen  wiirden  unter  den  Practikern  ein  Wort 

vereinigt  werden,  damit  dorch  eine  grosse  mitreden  diirfen,  wahrend  sie  jetzt  iibeiall 

Wechselwirkuns  etwas  Gediegenes  und  mit  ihrem  gemeinen  Recht  in  der  Luft 

Geriindetes  yoUbracht  werde.'— Thibaut.  hangen.' — ^^baut,  Noih.  etc 
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How  far,  and  how,  law  may  be  made  knowable  to  the  bulk 
of  the  community.^ 

If  law  were  more  cognoscible  (in  respect  of  its  principles 
and  ends)  to  the  bulk  of  the  public,  the  public  would  call  more 
discriminately,  as  well  as  more  decidedly,  for  legal  reforms : 
would  support  good  innovations  and  scout  bad  projects  of 
ignorant  quacks. 


Effed  af  Codification  on  the  Character  of  the  Legal  Profession, 

Law  may  be  made  accessible  (in  its  whole  extent)  to  lawyers. 

Advantages  that  would  thence  ensue :  by  discharging  law 
of  mere  rubbish,  and  simplifying  it ;  and  so  leaving  more  leisure 
for  the  study  of  law  itself  and  its  rationale;  and  so  inviting 
minds  of  a  higher  order  into  the  profession : 

By  shewing  the  subordination  of  detcdl  to  principles,  and 
relations  of  parts  to  one  another ;  and  so  rendering  the  rationale 
of  law  manifest,  and  law  a  rational  and  interesting  study : 

By  making  lawyers  complete  masters  of  the  body  of  law, 
and  so  rendering  good  advice  cheaper  and  more  accessible ;  and 
making  local  judicature  practicable. 

Without  local  judicature,  preliminary  examination  of  parties, 
etc.,  good  administration  of  justice  is  impossible. 

But  the  possibility  of  local  judicature,  etc.,  depends  in  part 
on  substantive  law. 

With  a  local  bar,  there  could  not  be  the  same  division  of 
labour  as  at  present :  therefore  each  man  must  be  a  complete 
lawyer ;  and  that  he  may  be,  the  bulk  and  complexity  of  law 
must  decrease. 

Floating  jurisprudence  must  be  reduced  to  the  least  possible 
quantity. 

Such  a  reform  in  the  law  as  is  here  contemplated  would 
improve  the  character  of  the  legal  profession.  Through  im- 
provement of  their  character,  would  lead  to  still  further  advances 
in  legislation,  and,  generally,  in  ethics. 

Through  the  improvement  of  the  legal  profession,  chicane 
would  be  less  frequent.  The  morality  of  the  bar  and  of 
attorneys  would  improve.  From  compactness,  simplicity  and 
cognoscibility,  mistakes  in  conveyances,  contracts,  etc.,  and, 
generally,  in  extra-judicial  conduct,  would  be  less  probable  and 
frequent. 

28  Thibaut,  Civil  Abhandh  p.  423. 


I026  Notes  on  Codification. 

» 

Codificatioii  of  existing  law,  and  innovation  upon  the  sub- 
stance of  existing  law,  are  perfectly  distinct ;  although  a  code 
may  happen  to  be  wholly  or  partially  new  in  matter  as  well  as 
in  form. 

The  codification  now  contemplated  is  merely  a  re-expression 
of  existing  law :  the  reduction  of  judiciary  into  statute,  and  the 
arrangement  of  both  into  apt  divisions  and  sub-divisions. 

[This  must,  however,  be  understood  with  some  limitations. 
In  order  to  attain  the  simplicity  which  is  the  end  of  codification, 
it  may  be  expedient  to  abrogate  certain  inconsiderable  rights. 
E.g,  In  order  to  get  rid  of  tenures,  you  must  destroy  the  re- 
verter to  the  mesne  lord,  making  compensation.] 

A  code,  as  meaning  a  body  of  law  expressed  in  general 
formvlce  arranged  systematically,  and  complete,  is  a  modem  idea. 

The  term  *  Code,'  as  expressing  such  a  body  of  law,  and  the 
term  '  Codification,'  as  meaning  the  reduction  of  an  existing 
body  of  law  into  such  a  code,  are  not  expressive. 


JExpediency  of  beginning  with  a  Digest,^ 

No  harm  done,  though  imperfect. 

If  arranged,  as  nearly  as  might  be,  according  to  the  future 
code,  it  would  be  a  preparative,  and,  if  well  done,  a  proof  of 
practicability. 

It  would  form  a  school. 

The  diCBculty  (perhaps  an  insurmountable  one)  would  lie  in 
the  plan.  The  plan  being  formed  by  one,  and  revised  and 
extended  by  a  commission,  unity  in  detail  might  be  preserved 
by  the  superintendence  of  such  commission,*^  as  well  as  by  the 
fact  of  separate  authors  working  upon  a  common  plan.  Several 
plans  might  be  presented  to  the  commission. 

It  would  less  alarm  the  profession  and  give  notice  to  them 
of  an  impending  code. 

Necessity  of  conciliating  lawyers,  and  injustice  of  certain 
attacks  upon  them. 

A  Digest  ought  to  be  a  conflation  of  statute  and  judiciary 
law,  arranged  in  relation  to  subjects  (and  without  relation  to 
different  systems  of  equity,  etc.).  This  would  rouse  men's 
attention  to  the  vast  quantity  of  equivalent  and  passive  rules, 

2>  It  will  be  obvious  to  the  reader  Comyn's  Digest^  etc. 

that  Mr.  Austin  employs  this  word  in  a  ^  Example  of  Suarez  and  the  Prus- 

totally  different  sense  from  that  which  sian  Code, 
it  bears  when  applied  to  such  works  as 


Notes  on  Codification.  1027 

• 

and  would  suggest  the  possibility  of  the  conflation  of  Law, 
Equity,  etc. 

Whether  Common  Law  and  Equity,  etc.,  ought  to  be  kept 
distinct. 

There  might  be  two  distinct  Digests,  one  a  statement  of  law 
according  to  subjects,  the  other  of  law  according  to  jurisdiction. 
A  Digest  would  serve  as  a  guide  to  a  future  code ;  and  to 
partial  legislation  in  interim. 

[Remark,  that  no  reform  considerably  abridging  the  Law,  could 
be  effected  without  a  minute  and  complete  survey  and  statement 
of  it] 

It  would  be  a  better  index  to  existing  law  than  at  present 
exists ;  and  a  better  institutional  book.  [The  latter  is  indeed 
partly  the  purpose  of  Digests.] 

A  Digest  cannot  be  supplied  by  separate  and  unauthorised 
hands ;  for  no  proportions  would  be  observed  in  the  parts,  nor 
would  the  parts  (not  being  constructed  on  a  common  plan) 
obviously,  or  even  really,  harmonise. 

The  length  of  such  a  Digest  would  be  of  no  great  moment : 
because  abstracts  and  tabular  views  would  serve  as  guides. 

For  the  use  of  students,  a  systematic  Digest  ought  to  be 
accompanied  by  an  historical  one.  An  historico- dogmatical 
would  not  be  convenient  for  reference. 

In  the  historical  Digest,  the  divisions  would  be  the  same  as 
in  the  systematical,  and  Law  on  each  head  would  be  brought 
down  to  the  system.  It  should  not  be  a  merely  external,  but 
an  internal  digest ;  an  exposition  of  different  doctrines. 

For  the  use  of  students.  Institutes  ought  to  be  compiled : 
being  not  merely  abstracts  of  the  Digests,  but  containing  exposi- 
tions of  the  'principles  of  general  jurisprudence,  etc. 

The  historical  Institute  might  in  this  respect  be  rendered 
extremely  instructive : 

E,g,  By  giving  comparative  views,  historical  and  dogmatical, 
of  English  and  Boman  law. 

A  Digest  should  be,  perhaps,  composed  in  the  manner  of 
an  analytic  and  demonstrative  treatise:  i.e.  the  rules  and 
principles  should  be  extracted  from  the  statutes  and  decisions ; 
and  that  such  are  the  rules  and  principles  which  the  statutes 
and  decisions  establish,  should  be  shewn  by  examination  and 
reasoning  (where  necessary). 

This  would  lead  to  length ;  but  that  objection  is  answered 
already. 
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It  would  be  the  business  of  the  general  commission  to 
abridge  needless  argumentation. 

A  mere  extract  of  rules  and  principles  (not  in  the  words  of 
the  original  authorities)  would  not  inspire  confidence :  would  be 
the  proper  form  of  a  code  intended  to  supersede  existing  law. 

Mere  extracts  of  generalities  from  authorities  would  be 
liable  to  the  objections  made  above,  as  lying  against  Codes 
and  Digests. 

The  general  rules  and  principles  should  be  carefully  detached 
from  the  inductions,  so  as  to  shew  the  law  in  general  terms,  and 
prepare  the  way  for  a  code. 


Necessity  for  a  standing  Law  Commission  to  sfivpervise  legislation, 

and  work  new  laws  into  the  Code  : 

To  be  aided  by  suggestions  from  judges  and  other  practical 
lawyers:  thus  combining  due  deliberation  and  comprehensive- 
ness with  knowledge  of  actual  exigencies. 

Also,  by  suggestions  from  theorists. 

The  evils  in  the  mode  of  making  Statute  Law  mentioned 
by  Park  '^  are  imaginary. 


It  is  impossible  to  prevent  the  growth  of  judiciary  law ;  but 
it  may  be  kept  within  narrow  limits. 

The  decisions  of  the  Court  on  the  Code  would  not  be  more 
uncertain  than  other  decisions. 

Immense  superiority  of  judiciary  law  formed  on  a  systematic 
whole,  to  law  of  the  same  kind  formed  on  an  undigested  chaos. 
It  would  itself  be  no  more  than  an  interpretation  of,  and  com- 
plement to,  the  code. 

The  projected  code  might  be  extended  to  Ireland,  Scotland, 
etc :  codifying,  in  each  instance,  the  particular  or  local  law, 
which  would  be  applicable  in  preference  to  the  code.  This  was 
done  in  Prussia.     Codification  ought  to  be  imiversal. 


Objections  to  Codification  considered  generally, 

Obj^  1°.  That  a  code  is  necessarily  incomplete ;  and  cannot 
provide  for  all  future  cases. 

Supposition  that  judiciary  law  provides  for  cases  in  speciey 
and  therefore  is  not  finitum  (see  Pandects,  ignorantia  juris)  and 
knowable.     Counter-supposition  by  Park. 

**  *  Contre-Projet  to  the  Humphreysian  Code.*    By  John  James  Park.     1828, 
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[Savigny's  triangle  is  not  a  deduction  of  unknown  from 
known,  but  a  mere  subsumption  of  individual  under  general,  or 
of  less  under  more  general]  ^^ 

Answer. — Though  it  is  not  possible,  by  a  Code  (or  any  law)  to 
provide  for  all  future  cases,  a  Code  is  less  likely  to  be  very  defec- 
tive than  judiciary  law;  which  is  necessarily  timid  and  inadequate. 

And,  at  all  events,  existing  law,  by  a  Code,  is  given  pure 
from  particulars ;  whilst  the  comparatively  small  body  of  judici- 
ary law  formed  upon  it  is  formed  on  a  compact  and  perspicuous 
whole,  and  may  easily  be  wrought  into  it. 

2®.  That  every  case  is  decided  by  the  joint  application  of 
several  rules. 

Answer, — But  this  applies  to  judiciary  as  to  all  law;  no 
judicial  decision  being  applicable  to  a  concrete  case.  As  put 
by  Portalis,  the  objection  shews  that  law  is  impossible.  And 
in  the  case  of  well-made  statute  law,  the  rule  is  given :  nothing 
but  the  labour  of  applying  it  remaining. 

3°.  That  a  Code  is  unalterable  (or,  at  least,  less  malleable 
than  a  body  of  law  formed  by  aggregation).  Hence,  a  Code,  if 
made  in  an  incompetent  age,  saddles  a  more  competent  posterity 
with  its  own  vices.  And,  hence,  codified  law  does  not  adapt 
itself  to  the  successive  wants  of  successive  ages  so  easily  as  law 
made  bit- wise :  it  will  perpetuate  the  defective  ideas  of  that  age, 
and  retard  the  progress  of  society. 

Answer, — The  reverse  is  the  truth,  on  account  of  the  natural 
tendency  of  judicial  legislators  to  legislate  by  analogy ;  and  so 
to  perpetuate  the  ideas  of  past  ages,  so  far  as  is  consistent  with 
inevitable  change. 

4°.  Superior  malleability  of  Common  Law. 

Answer. — This  supposes,  if  true,  uncertainty,  from  perpetual 
alteration.  Park  makes  the  same  objection  to  judiciary  law. 
It  is  not  inherent  in  any  law. 

The  historical  School  of  Jurisprudence,  so  far  as  they  are 
right,  concur  with  everybody.  Their  peculiar  views  of  the 
value  of  history,  exclusive  of  philosophy,  are  wrong.^^ 

^  The   passage    alluded    to    by   Mr.  Grnndsatze  nennen.     Diese  heraus  zu 

Austin  appears  to  be  this : — '  In  jedem  fuhlen,  und  von  ihnen  ausgebend  den 

Dreyeck  giebt  es  gewisse  Bestimmungen,  innem  Zusammenhang  und  die  Art  der 

aus    deren    Yerbindung    zugleich    alle  Verwandscbaft  aller  juristiscben  Begrifife 

iibrige    mit    Notbwendigkeit     folgen  :  und  Satze  zu  erkennen,  gebort  eben  zu 

durcn  diese,  z.  B.  dnrcb  zwei  Seiten  und  den  schwersten  Aufgaben  unsrer  Wissen- 

den  zwiscbenliegenden  Winkel,  ist  das  scbaft ;  ja,  es  ist  eigentlicb  dasjenige, 

Dreyeck  gegeben.     Auf  abnlicber  Weise  was  unsrer  Arbeit  den  wissenscbaftlicben 

hat  jeder  Tbeil  unseres  Rechts  solche  Character  giebt.* — Vom  Btrufy  cap.  iii. 

Stiicke,  wodurch   die   iibri^n  gegeben  p.  22. 
sind  :    wir   konnen    sie    die    leitenden         ^  See  note,  p.  1037,  post. 
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[Government  and  Law  as  they  ought  to  be  in  advanced  societies, 
are  not  to  be  learned  from  the  imperfect  Institutions  of  barbarians. 
The  circumstances  in  which  they  were  placed  were  different  from  our 
own;  their  ability  to  form  a  judgment  upon  the  institutions  best 
adapted  to  their  own  circumstances,  were  not  so  great  as  our  own. 

But  although  Legislation  must  be  bottomed  in  general  principles 
drawn  from  an  accurate  observation  of  human  nature,  and  not  in  the 
imperfect  records  called  history,  there  are  cases  in  which  historical 
knowledge  has  its  uses.  I  a,:  To  explain  the  origin  of  laws,  which 
are  venerated  for  their  antiquity.^  To  explain  much  of  the  law, 
which  now  exists ;  and  to  enable  us  to  separate  the  reason  of  modem 
times  from  the  dross  of  antiquity. 

All  systems  of  law  have  a  common  foundation  in  the  common 
nature  of  mankind ;  but  the  principles  which  pervade  them  all,  are 
fashioned  and  obscured  in  each  by  its  individual  peculiarities. 

The  good  sense  of  legislators  and  judges  in  modem  times  is 
always  obscured  by,  and  often  forced  to  bend  to,  the  nonsense  of 
their  predecessors.^  To  understand  Mansfield  we  must  study  Coke  : 
Justinian  is  not  to  be  understood  without  a  knowledge  of  the  rude 
institutes  of  the  earlier  Romans.] 

Law  (as  it  ought  to  be)  is  not  deducible  from  principles 
knowable  d  priori,  but  from  principles  which  must  be  obtained 
(through  induction)  from  experienca  No  experience  of  actual 
institutions,  independently  of  the  principles  which  are  obtained 
by  experience  of  Human  Nature,  can  be  of  any  value. 

5°.  A  Code  is  more  liable  to  engender  competitions  of 
opposite  analogies,  than  a  body  of  law  consisting  of  judiciary 
rules,  or  of  judiciary  rules  patched  with  occasional  statutes. 

Answer. — But,  as  has  been  shewn,^^  the  competition  (inci- 
dent to  the  application  of  law)  is  merely  a  consequence  of  the 
inconsistency  of  rules :  an  inconsistency  arising  commonly  from 
their  indefiniteness. 

The  argument,  therefore,  is  no  substantive  objection  to  codi- 
fication, but  is  merely  another  argument  (namely,  that  a  code  is 
necessarily  less  definite  than  a  body  of  judiciary  rules)  put  in 
another  form. 

The  very  question,  or  at  least  the  main  question,  between 
the  advocates  and  enemies  of  codes  is  this ;  whether  a  code  or 
a  body  of  uncodified  law  be  essentially  most  productive  of  a 
competition  of  opposite  analogies :  i.e.  be  essentially  least  definite, 
and  generally  least  coherent. 

[Explain  what  is  meant  by  *  competition  of  opposite  analogies.' 
See  p.  632,  ante,] 

^  See  Bentliam,  Defence  of  Usury.      "  Thibaut,  Fersuche,  NothwendigkeU,  etc 

*  See  p.  641,  ante. 
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6°.  Tendency  of  codification  to  disturb  rights  and  duties 
created  by  codified  (and  anterior)  law. 

7**.  That  no  determinate  leading  principles  will  be  followed 
consistently  by  makers  of  the  Code,  and  the  provisions  of  the 
Code  will  therefore  be  defective  and  incoherent. 

Answer, — This  is  only  true  of  incompetent  makers. 

Objectors  to  Codes  sometimes  suppose  that  a  Code  must 
consist  of  insulated  and  incoherent  propositions.  E  contra,  one 
of  its  chief  merits  woidd  be  an  exhibition  of  dependencies. 

If  formed  by  induction  and  extraction  from  an  existing 
system  of  law,  it  would  possess  the  internal  organic  consistency 
attributed  to  law  growing  by  aggregation;  and  would  render 
that  consistency  more  visible,  by  detaching  the  rules  from  the 
concrete  matter,  and  arranging  them  systematically. 

8**.  That  private  expositions  of  the  law  by  competent  hands 
serve  all  the  purposes  which  codifiers  aim  at 

That  in  an  age  having  such  hands,  and  therefore  alone 
capable  of  successful  codification,  codification  is  therefore 
needless. 

That,  accordingly,  no  demand  was  made  for  a  Code  during 
the  time  of  the  classical  jurists. 

9^  That  a  code  will  not  be  fitted  to  the  customs,  prejudices, 
wants,  etc.,  of  the  community ;  nor  to  experience. 

It  will  not,  like  judiciary  law,  be  a  mere  expression  of  anterior 
custom. 

Answer, — This,  besides  being  false,  is  applicable  to  all  law, 
save  judiciary,  and  statute  law  founded  on  custom. 

10^  That  the  defects  of  a  Code  being  more  obvious  than 
those  of  uncodified  law,  a  Code  would  give  greater  opportunities 
for  chicane. 

For  answer,  see  Lecture  XXXIX.^^ 

Further  answer:  The  argument  is  suicidal;  for,  if  defects 
are  more  obvious,  a  Code  must  be  more  simple,  compact,  and 
intelligible,  than  an  uncodified  system. 

Defects  therefore  were  more  curable,  and  also  more  evitable 
till  cured. 

11°.  If  the  Code  could  be  constructed  with  ease,  it  would  be 
contemptible : 

DiflBculty  is  good,  because  the  labour  of  surmounting  it  is 
laudable. 

Answer. — Unhappily,  an  easy,  and  therefore  little-worthy-of- 
praise,  Code  is  not  practicable. 

^  See  p.  679,  aide. 
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12^  Its  effect  in  annulling  and  disturbing  existing  rights 
and  duties. 

Answer. — This  has  little  application  to  a  codification  of 
existing  rules. 

It  has,  however,  some :  because  the  forms  of  existing  rules 
would  be  modified  (or  the  Code  would  be  of  no  use)  and  the 
equivalence  of  rules  in  a  new  guise  to  rules  in  the  old,  might 
often  be  doubtful. 

Old  rules  would  remain  in  force  with  regard  to  rights  and 
duties  which  had  grown  up  under  them. 

13^  A  Code  (in  order  to  approach  to  completeness)  must 
consist  of  rules  so  minute  and  numerous  that  no  man  could  learn 
or  retain  them. 

Impossibility  of  providing  completely  for  future  particular 
cases: 

Bulk  and  complexity  which  would  result  from  the  attempt 
to  provide  for  them. 

Answer, — Codification  ought  not  to  be  a  specification  of  cases, 
but  a  series  of  rules  applicable  to  cases. 

14°.  Objection  by  Park,  from  the  alleged  infinitude  of  rules. 

Answer, — If  this  were  true,  law  would  be  impossible 

Perhaps  he  means  that  the  future  exigencies  requiring  new 
laws,  and  consequently  the  new  law  required,  are  infinite. 

But  who  ever  imagined  the  possibility  of  constructing  a  code 
which  should  provide  completely  for  all  future  times  ? 

But  it  were  more  possible  to  provide  for  future  cases  by  a 
code  than  by  judiciary  law.  Praetorian  law  is  praised  by  the 
Digests  for  this  very  reason.  Inconsistency  of  Hugo  and  others 
in  this  respect.^ 

By  Park  the  objection  is  thus  answered : — 

'  Supposing  that  which  is  impossible,  viz.  that  all  lawyers  in  this 
country  were  equally  learned,  there  would  be  little  or  no  litigation, 
compared  with  the  immense  multiplicity  of  transactions;  because 
almost  every  point  is  so  far  settled  or  influenced  by  decision,  that  in 
ninety-nine  cases  in  a  himdred  they  would  all  be  of  one  mind.* — 
Park,  Contre-Projet,  p.  195. 

According  to  this,  existing  law  has  nearly  provided  for  all 
possible  cases:  and  whatever  of  uncertainty  exists,  arises,  not 
from  the  incompleteness  of  the  law,  but  from  ignorance  by 
lawyers  of  its  provisions. 

Consequently  a  reduction  of  this  law  to  a  compact,  system- 

^  Merits  and  Defects  of  Statute  and  Judiciary  Law.      Sec  Lecture  XXXIX, 
ante,  pp.  665,  678. 
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atic,  and  more  accessible  form,  would  remove  the  present  ground 
of  uncertainty,  by  rendering  the  law  more  generally  known  by 
lawyers. 

But,  in  truth,  his  assertion  is  false,  and  contradicted  by  him- 
self elsewhere.'* 

A  Code  or  systematic  exposition  (if  well  made)  would  possess 
all  the  advantages  pointed  out  by  Savigny,^  and  would  therefore 
tend  to  make  lawyers  better  lawyers  than  now. 

It  would  shew  the  subordination  of  the  detail  to  the  leading 
principles,  and  the  relations  of  these  principles  and  detail  to  one 
another  :*^  would  render  the  rationale  manifest,  and  positive  law 
interesting. 

In  a  code  or  statute  (if  well  made)  the  law  is  given.  In 
judiciary  law,  not 

The  diflSculty  of  applying  the  same,  whether  law  is  statute 
or  judiciary. 

A  case  often  (or  always)  consists  of  various  parts,  and  cannot 
be  decided  by  any  one  single  rule. 

But  this  is  just  as  applicable,  whether  law  be  statute  or 
judiciary. 

The  objection  seems  to  suppose  (contrary  to  the  objector's 
own  assumptions)  that  precedents  are  exactly  in  point,  instead  of 
merely  furnishing  rules: 

The  difficulty  really  consists  in  determining  the  rule  (if  any) 
within  which  a  given  case  falls,  or  whether  it  falls  or  not  within 
a  given  rule ;  and  in  conceiving  distinctly  the  case,  the  law,  and 
the  relation  of  the  case  to  the  law. 

But  this  proves  merely  that  lawyers  should  know  the  law, 
should  be  capable  of  cle^r  apprehension,  and  be  good  logicians. 

Assuming  a  code  well  made,  their  knowledge  of  the  law 
would  be  more  perfect.  The  law  would  then  be  (as  it  was  to 
the  Boman  Lawyers  and  Lord  Coke)  completely  present  to  their 
minds,  and  suggested  by  a  particular  case. 


Objections  derived  from  the  defects,  errors,  and  alleged  ill-siujcess 

of  CLctual  Codes, 

Admitting  the  defects,  errors,  and  (to  some  extent)  ill-success 
of  such  Codes : 

^  See  pp.  49,  208,  206,  222.  See  also,  Thibaut,  Nothwendigkeit,  etc. 

^  Vom  Benif,  cap.  6.  p.  48.  pp.  425  to  431. 

«  Thibaut,  Fersuche,  vol.  i.  p.  175. 
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Such  defects,  errors,  and  ill-success  prove  nothing  against 
codification  generally;  or  against  codification  in  any  particular 
country  (including  countries  in  which  the  codes  in  question  were 
compiled  and  have  obtained  as  law) ;  unless  such  defects  and 
errors,  with  the  other  causes  of  the  ill-success,  were  necessary, 
and  not  accidental  and  avoidable. 

Accidental  and  avoidable  causes  have  rendered  the  French 
and  Prussian  codes  unsuccessful  to  a  considerable  extent ;  though, 
after  all,  the  failure  of  these  codes  has  been  much  exaggerated. 


BrUf  review  of  Justinian's  Compilations,  and  of  the  French  and 
Prussian  Codes,  for  the  purpose  of  shewing  that  the  defects, 
errors,  and  UUsuccess  of  those  particular  compilations  were  owing 
to  causes  not  necessary. 


Justinian's  Compilations, 

In  Justinian's  Codex,  statutes  and  decrees  are  mixed  up ; 
nay,  privUegia  are  mixed  up  and  confounded  with  rules  and 
principles  made  for  general  appUcation,*^ 

The  compilers  had  some  notion  of  the  necessity  of  defining 
terms  and  principles  in  order  to  cut  ofiT  all  reference  to  an- 
terior law. 

As  a  further  means  of  attaining  this  end,  they  left  in  much 
historical  matter. 

The  Code  and  Pandects  form  properly  the  intended  body  of 
law ;  a  body  intended  to  be  complete. 

The  Institutes  (a  book  for  the  use  of  students,  though  also 
law),  were  derogating  from  the  Code  and  Pandects,  or  supple- 
mental to  them. 

The  Novels  are  mere  correctives  of  previous  compilations. 

Much  of  the  Code  and  Pandects  consists  of  judiciary  law ; 
and  of  judiciary  law  detached  from  particulars  necessary  to 
make  them  intelligible. 

These  compilations,  therefore,  are  not  a  Code,  sensu  hodiemo. 
They  are  a  body  or  heap  (without  scientific  arrangement)  of 
statute  and  judiciary  law :  the  latter  so  given  that  it  must  be 
gathered  by  guess  from  mangled  documents. 

It  is  remarkable  that  the  compilers  felt  the  necessity  of 
definitions  and  expositions,  omitted  by  the  French  redactors. 

^  Thibaut,  Auslegung  ;  Spangenberg,    hevAigen  rdmisehen  lUchts.   (On  the  order 
EinUUung  in  das  romiMh-Justinianische    of  the  Code  and  Pandects.) 
Oeaetssbuch,      Mackeldey,  Lehrbach  des 
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Their  (imperfect)  contrivances  to  render  a  resort  to  the  old 
law  needless. 

French  Code, 

The  French  Code  contains  no  definitions  of  technical  terms 
(even  the  most  leading) ;  no  exposition  of  the  rationale  of  dis- 
tinctions (even  the  most  leading) ;  no  exposition  of  the  broad 
principles  and  rules  to  which  the  narrower  provisions  expressed 
in  the  code  are  subordinate. 

Hence  its  fallacious  brevity. 

Brevity  is  of  no  importance  except  as  it  tends  to  perspicuity 
and  accessibility. 

In  consequence  of  the  want  of  such  definitions,  etc.  (and  of 
purposed  incompleteness  herieinafter  mentioned)  old  law  (or  a 
body  of  jurisprudence  formed  upon  old  law)  has  been  appended 
to  the  code. 

[Such  definitions  are  practicable  (or  no  law  is  possible),  though 
difficult ;  as  I  have  endeavoured  to  shew  in  Lecture  XXXIX.,  VoL  II. 
The  imperative  part  of  every  law  containing  but  a  small  portion  of 
it,  definitions  and  expositions  are  absolutely  necessary.] 

Inattention  to  a  due  settling  of  those  all-pervading  principles 
and  main  partitions  or  distinctions,  upon  a  precise  conception 
of  which,  consistency  in  execution  of  detail  depends. 

Success  in  codification  (as  I  shall  observe  hereafter)  must 
mainly  depend  on  first  intention  :  on  aptness  of  plan. 

Haste  with  which  the  Prqjet  was  compiled.  Faults  arising 
from  ignorance  and  haste  could  not  be  corrected  by  the  Council 
of  State,  who  were  more  ignorant  still;  and  who  merely  ex- 
amined, bit  by  bit,  articles  of  the  prqjet,  instead  of  examining  the 
prqjet  as  a  whole. 

Original  conception  as  to  matter  and  arrangement,  defective  : 
a  defect  not  to  be  cured  by  discussions  on  the  plan  conceived. 

Ignorance  and  incapacity  of  the  compilers;  Ignorance  of, 
combined  with  servile  respect  for,  Eoman  law ; — the  main  basis 
of  the  code.  They  knew  little  besides  the  Institutes,  and  have, 
therefore,  blindly  followed  them,  with  all  their  la/ntnce.  They 
were  ignorant  of  the  most  fundamental  distinctions  (e.g.  dominium 
and  dbligatio).  This  last  is  a  proof  of  their  carelessness,  as  well 
as  incapacity.  No  care  has  been  had  to  amend  the  code,  or  to 
work  in  subsequent  decisions  and  statutes. 

Separation  of  the  Code  de  Commerce  from  the  Code  Civil,  and 
general  misapprehension  of  the  nature  of  the  distinction  between 
jus  personarum  et  rerum. 
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It  was  not  the  purpose  of  the  compilers  to  form  a  complete 
Code. 

Bad  as  is  the  French  Code,  slight  alterations  in  the  text 
would  supersede  the  interpretative  decisions. 


Structure  of  the  Prussian  Code, 

It  is  not  loaded  with  precedents,  but  with  declaratory  laws, 
provoked  by  particular  cases.  Such  laws  differ  from  the  judicial 
decisions  of  the  Court  of  Cassation. 

Consequent  necessity  for  letting  in  the  old  Oemeines  Becht  to 
explain  it. 

No  care  has  been  had  to  work  the  Novels  into  the  code. 

The  Prussian  Code  was  not  intended  to  be  a  complete  body 
of  law,  but  merely  a  digest  of  the  common  and  subsidiary  law 
where  local  law  obtained. 

The  prcejudicia  are  of  no  authority. 

There  are  no  adequate  definitions  or  expositions  of  leading 
terms  and  principles. 

Subsequent  legislation  is  not  wrought  into  the  code. 

The  applicable  Oemeines  Becht  consisted  for  the  most  part  of 
Boman  and  Canon  law. 

Notwithstanding  these  acknowledged  defects,  all  practical 
men  in  Germany  are  codifiers. 

Eeasons  for  the  hostility  of  a  portion  of  the  professors  in  the 
Universities.*'^ 


Conclusions  from  the  Beview  of  Codes. 

* 

First ;  That  their  defects,  errors,  and  partial  ill-success  were 
not  the  results  of  necessary  causes. 

Second ;  That  in  spite  of  such  errors,  etc.,  those  codes  are 
better  than  the  body  of  law  that  they  superseded. 


^  '  Am  wenigsten  lasse  man  sich  aber 
dadurch  irre  machen,  dasse  die  g^zliche 
Umanderung  ansers  biirgerlichen  Bechts 
unter  den  eigentlich  gelehrten  Rechts* 
kennern  vielleicht  die  mehrsten  Wider- 
sacher  findet.  Das  wird  stets  so  bleiben  ; 
and  jetzt  ist  es  gar  nicht  anders  zu 
erwarten :  .  .  .  .  fiir  kraftige  Umwid- 
znngen  wird  die  Mehrzahl  der  eleganten 
Juristen  nie  sestimmt  sevn.  Keiner  von 
ihnen  iibersieht  in  der  Kegel  das  ganez 
Recht ;  wenigen  von  ihnen  werden  die 


Bediirfnisse  des  Yolks  durch  Beobach- 
tung  klar ;  und  die  machti^  Triebfeder 
des  Eigennutzes  wird  kemen  in  Be- 
wegune  setzen  ;  vielmehr  wird  es  immer 
vortheuhafter  fiir  sie  seyn,  die  milhsam 
errunffenen  kritisch-historischen  Schatze 
in  genoriger  Sicherheit  zn  halten,  and 

fegen  bessemde  Einrichtigangen  za 
ampfen,  damit  ihnen  nicht  die  Pflicht 
werde,  den  neuen  Menschen  anzoziehen. 
— Thibaut,  NothwendigkeU  tie. 
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Candttaions  as  to  Savigny^s  Arguments  founded  on  Sfwch  defects,  etc. 

Great  respect  is  due  to  the  opinions  of  Herr  von  Savigny, 
which  no  man  feels  more  strongly  than  myself. 

All  the  objections  which  I  have  noted  and  answered  above 
are  advanced  by  him. 

His  book  is  directed  against  codification  in  a  particular 
country,  and  even  against  a  particular  scheme  of  codification  for 
that  particular  country ;  but)  nevertheless,  many  or  most  of  his 
arguments  apply  to  codification  generally. 

The  objections  peculiar  to  him  are  these : — 

1.  That  in  an  age  capable  of  producing  a  good  code,  a  code 
were  needless,  the  want  being  supplied  by  private  expositors. 

2.  He  asserts  that  during  the  ages  of  the  classical  jurists 
(who,  he  admits,  were  competent  to  the  task),  no  want  of  a  code 
was  felt 

3.  That  a  code  makes  the  defects  of  law  more  obvious,  and 
therefore  emboldens  knaves. 

4.  That  if  a  code  were  easily  to  be  constructed  it  would  be 
good  for  nothing. 

To  this  I  answer,  that  codes  have  no  tendency  to  simplify 
the  science  of  jurisprudence,  or  to  abridge  the  studies  of  lawyers. 
They  have  a  tendency  to  discharge  it  of  rubbish. 

The  study  of  cases  (as  exemplars  for  the  difficult  art  of 
applying  rules)  would  still  be  necessary  to  lawyers,  though  a 
code  were  introduced. 

He  assumes  that  no  determinate  leading  principles  will  be 
followed  consistently  by  the  compilers  of  a  code. 

He  is  not  however  opposed  absolutely  to  all  codification. 

He  is  an  advocate  for  a  code  which  should  include  all  but 
future  cases ;  and  he  has  proposed  a  digest.  He  has  himself 
suggested  an  important  argument  to  shew  that  the  main  diffi- 
culty in  the  way  of  codification  is  not  insurmountable.  But  he 
would  wait  (for  improvement)  till  better  jurisprudence  and  jurists 
are  formed. 

His  proposal  of  a  digest  is  inconsistent  with  his  main  reason 
to  shew  the  inexpediency  of  codification  in  (Jermany. 

His  opposition  to  Codes  is  the  effect  of  gelehrter  prejudice  in 
favour  of  Boman  law,  and  of  national  antipathy. 

Nullity  of  his  Treatise  as  an  argument  against  codification 
generally,  and  even  as  an  argument  against  it  in  Grermany,  the 
proper  and  special  object  of  his  attack. 

VOL.  IL  2  m 
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Note. — ^As  the  great  controversy  on  the  expediency  of  constructing 
a  Code  of  Laws  for  the  whole  of  Germany  is  frequently  alluded  to  in 
the  foregoing  notes,  and  constant  reference  made  to  the  works  of  the 
two  great  leaders  of  the  conflicting  parties,  it  may  not  be  superfluous 
to  say  a  few  words  concerning  them. 

After  the  deliverance  of  the  country  from  the  French  yoke,  the 
minds  of  patriotic  Germans  were  anxiously  employed  in  inquiries  into 
the  causes  of  the  feeble  and  divided  resistance  made  by  their  country, 
and  in  projects  for  strengthening  the  bonds  which  might  unite  the 
several  States  into  a  well-compacted  whole. 

Among  them,  was  that  of  which  Thibaut  was  the  ardent  and 
eloquent  advocate.  In  his  Essay  ^On  the  Necessity  of  a  general 
Municipal  (or  National)**  Law  for  Germany,'  he  treats  t^e  construc- 
tion of  such  a  body  of  law,  ^  clear,  precise,  and  adapted  to  the  require- 
ments of  the  time,' — as  one  of  the  first  conditions  of  a  strong  and 
efficient  Confederation. 

Thibaut  was  a  Hanoverian  by  birth,  and  had  studied  at  Grottingen, 
Konigsberg,  and  Kiel,  at  which  latter  place  he  took  his  degree,  and 
was  appointed  professor.  Li  1802  he  had  a  call  to  Jena,  and  in  1805 
he  was  invited  to  assist  in  the  reorganisation  of  the  University  of 
Heidelberg. 

Thibaut's  works  are  numerous  and  of  high  authority.*^  His  style 
is  homely  and  familiar,  but  has  great  force  and  animation.  He  pro-' 
posed  that  a  Collegium  or  Commission  should  be  nominated  by  the 
several  States,  and  he  maintained  that  by  the  co-operation  of  the 
ablest  theoretical  jurists  (Professors  in  the  different  Universities), 
with  practising  lawyers,  such  a  Code  of  Laws  as  above  described, 
applicable  to  all  Germany,  might  be  constructed. 

The  most  illustrious  opponent  of  this  scheme  was  Savigny,  the 
leader  of  the  so-called  Historical  School  (founded  by  Hugo  and 
Schlosser) ;  whose  great  learning  and  acuteness,  combined  with  a 
consummate  talent  for  exposition,  rendered  him  a  formidable  an- 
tagonist. 

In  his  youth  he  had  the  rare  advantage  of  being  able  to  travel 
throughout  Germany,  France,  and  Italy,  in  search  of  unknown  or 
neglected  sources  of  Eoman  Law,  and  returned  laden  with  spoils  to 
Marburg,  where  he  had  studied,  and  was  now  appointed  Professor. 
In  1803,  he  wrote  his  Treatise  on  the  Law  of  Possession.*®  On  the 
creation  of  the  University  of  Berlin  in  1810,  Savigny  was  one  of  the 
first  teachers  appointed.  His  lectures,  especially  those  on  the  Insti- 
tutes, together  with  the  history  of  the  Roman  Law  and  the  Pandects, 
drew  crowded  audiences,  not  only  by  the  copiousness  and  importance 

**  The  word  id  the  original  is  *  biirg-  lungen '  (of  which  Essays  the  *  Nothwen- 

erliches ' — civil ;  but  civil,  as  applied  to  digkeit  etc,  so  often  referred  to,  is  one), 

Law,   has  a  totally  different  meaning  and  the  *  System  des  Pandecten  Bechts, ' 

with  us.  which  is  regarded  as  his  capital  work. 

**  The  principal  are — *Theorie  der  ^  *Das  Kecht  des  Besitzes.'    Of  this 

logischen  Auslegung,'  *  Kritik  der  Feuer-  book    Mr.   Austin   always   spoke  with 

bach'schen  Revision  der  Grundbegriffe  enthusiastic  admiration.      It  has  been 

des  Strafrechts/  *  Civilistische  Abhand-  translated  by  Sir  Erskine  Peny. 
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of  the  matter,  bat  by  the  extraordinary  clearness  and  beauty  of  the 
form. 

His  celebrated  work,  *•  On  the  Vocation  of  our  Age  for  Legislation/ 
is  known  to  the  English  public  through  Mr.  Hayward's  translation. 

The  discussion  on  the  expediency  of  Codification  was  carried  on 
with  great  asperity ;  its  partisans  complained  that  they  were  unfairly 
represented  by  the  leaders  of  the  Historical  School,  as  advocating  the 
introduction  (or  rather  the  imposition)  of  an  entirely  new  body  of 
Laws  (which  they  never  contemplated) ;  while  their  adversaries  dis- 
claimed the  opinion  imputed  to  them — that  Law  should  have  no 
other  source  than  a  historical  one. 

In  Que  of  the  Essays  contained  in  the  volume  which  has  been 
frequently  quoted,  *  On  the  Influence  of  Philosophy  on  the  Exposition 
of  Positive  Law,'  Thibaut  concludes  with  the  following  discriminating 
and  impartial  statement  of  the  claims  of  the  contending  parties  :^^ — 

'  Nothing  is  more  to  be  wished  than  that  the  philosophical  and 
the  elegant^  jurists  should  soon  cease  to  regard  themselves  as  two 
hostile  parties.  Each  side  must  abate  somewhat  of  its  pretensions, 
and  reciprocally  take  what  is  good  from  the  other.  Without  philo- 
sophy there  is  no  complete  history ;  without  history,  no  safe  applica- 
tion of  philosophy.  Both  must  unite  as  aids  to  Interpretation,  and 
must  exercise  a  continual  influence  on  each  other.  The  jurist  who 
aspires  after  perfection  will  therefore  endeavour  to  combine  profound 
historical  knowledge  with  philosophical  views ;  for  the  historical  part 
of  Jurisprudence  can  never  be  separated  by  a  sharp  line  from  the 
philosophical.  In  each  are  gaps,  which  can  only  be  filled  by  the  aid 
of  the  other.* — S.  A. 

^  'Einfloss  der  Philosophie  auf  die       ^  See,  for  the  use  of  the  term  'ele- 
Aaslegun^    der    positiven    Gesetze.' —   gantia  juris,' p.  535,  ante. 
Translated  by  Mr.  Lindley. 
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NOTES  ON  CRIMINAL  LAW. 

INCONVENIENCES  OF  THE  PRESENT  STATE  OP  THE 

CRIMINAL  LAW. 

Inconveniences  of  the  Pbesent  Common  Law. 

Insueficienct,  bulk,  dispersedness,  and  general  unoeitainty  of 
the  authorities  from  which  the  Law  must  be  gathered. 

1**.  As  to  Reports : 

2**.  As  to  Records  : 

3^  As  to  the  Treatises  which  are  commonly  deemed  more 
or  less  authoritative. 

These  various  authorities  are  extremely  numerous^  and  also 
lie  dispersed ;  insomuch,  that  no  lawyer  has  a  complete  collection 
of  reports  and  treatises. 

Much  of  the  law  contained  in  these  reports  and  treatises 
has  been  repe€ded  by  statute  or  overruled  by  decisions.  Great 
research  is  therefore  requisite  to  distinguish  living  from  dead  law. 

Hence,  uncertainty. 
^H^  Generally,  there  is  no  mark  or  test  by  which  authoritative 
decisions  and  authoritative  opinions  of  text-writers  can  be  suffi- 
ciently distinguished  from  the  unauthoritative. 

Uncertainty  arising  from  the  higher  and  lower  authority 
of  the  judge  or  writer;  nature  of  the  report;  circumstances 
under  which  the  treatise  was  published ;  &c. 

Remarkable, — that,  in  practice,  the  decisions*  of  Quarter 
Sessions  are  not  authoritative. 

Same  as  to  Irish  decisions. 

Yet,  in  theory,  these  decisions  (Quarter  Sessions  and  Irish) 
are  authority :  and,  consequently,  decisions  of  the  kind,  conflicting 
with  decisions  resorted  to  practically,  might  be  himted  out  and 
produced. 

Although  the  authorities  from  which  the  law  must  be 
gathered,  were  not  bulky,  dispersed,  insufficient,  and  uncertain, 
still  the  law  itself  would  be  obscure  and  difficult  of  access,  by 
reason  of  its  being  latent  in  judicial  decision  [and  opinions 
analogous  to  them]. 

Difficulty  of  extracting  principles  from  decided  cases :  especi- 
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ally  where  the  grounds  of  decision  are  not  sufficiently  apparent 
from  Eeport  and  Eecord. 

Owing  to  this  difficulty,  principles  are  applied  by  judges 
timidly  and  capriciously. 

It  often  happens,  that  a  principle  is  not  applied  to  a  case 
clearly  within  it,  because  the  decided  cases  establishing  the 
principle  do  not  tally  with  the  pending  case  in  immaterial  facts 
and  circumstances. 

Hence,  doubts  thrown  upon  the  principles  themselves. 

Immaterial  facts  are  not  unfrequently  rendered  part  of  the 
ground  of  decision.  Decided  cases  are  not  treated  as  mere 
indices  to  the  principles.     (Q"^.) 

Difference  between  the  construction  and  application  of 
Statute  Law,  and  the  extraction  and  application  of  rules  of  law 
latent  in  judicial  decisions.     (QT-) 

Criminal  Statutes  axe  construed  strictly.  Hence  the  dis- 
crepance between  statute  and  common  law  is  more  striking  in 
criminal  law. 

The  shape  of  a  statute  differs  essentially  from  that  of  a 
judiciary  rula 

As  a  whole,  a  judicial  decision  is  not  a  precedent,  or  has  not 
the  effect  of  a  law. 

Difference  between  Interpretation  and  Induction. 

Judiciary  law  lies  in  concrete.  Difficulty  of  extracting  it. 
Nicety  and  uncertainty  of  the  process. 

The  ratio  decidendi  is  often  conceived  and  expressed  by  the 
judge  too  narrowly  or  too  broadly.  Hence  the  law,  as  expressed 
(for  the  raiio  itself  ought  to  be  deemed  the  law,  independently 
of  the  expression  of  it),  is  often  too  narrow  (immaterial  circimi- 
stances  being  expressed  as  part  of  the  reason),  and  sometimes 
too  broad. 

Much  of  present  law  is  founded  on  antiquated  notions : 

E,g,  With  regard  to  the  subjects  of  theft.  Looking  at  the 
offence  as  conceived  at  present,  there  is  no  reason  why  things 
which  are  parcel  of  the  soil  should  not  be  deemed  subjects  of 
the  offence  (if  capable  of  a  clandestine  removal). 

[Maraudage.    Prussian  Code.] 

The  same  remark  applies  to  the  rule  as  to  domestic  animals ; 
as  to  choses  in  action ;  and  as  to  value  of  subject :  as  to  goods 
of  which  there  is  no  apparent  owner  or  party  entitled  to  posses- 
sion ;  and  to  the  absurd  reason  given  for  absolving  the  wife  from 
criminal  liability. 
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Obscurity  arising  fix)in  partial  adherence  to,  and  partial 
departure  from,  these  antiquated  notions.  Hence,  Law,  not  a 
law  founded  on  uniform  principles,  but  a  patchwork  of  laws 
formed  on  inconsistent  principles  : 

E,g.  Common  Law  rule  as  to  clums  in  action  only  partially 
abrogated  by  statutes  (and  decisions). 

Bule  about  valvs  exchangeable  (or  intrinsic),  still  retained 
as  to  certain  animals.  Generally  overruled,  but  yet  retained 
capriciously  in  certain  cases. 

Partial  and  capricious  extension  of  the  definition  of  Larceny 
to  cases  of  swindling  and  embezzlement.  Larceny,  if  the  thing 
be  let  out  to  hire  and  stolen  by  the  hirer.  Not  Larceny,  if  the 
property,  as  well  as  the  possession,  be  parted  with. 

Partial  conversions  of  taking  of  things  affixed  to  freehold 
into  thefts,  by  statutes. 

Hence,  not  only  inconsistency  and  consequent  obscurity, 
but  needless  multiplication  of  rules.  A  principle,  admitted  to 
be  irrational,  is  maintained  with  exceptions,  instead  of  substi- 
tuting one  uniform  rule. 

In  so  far  as  law  is  judiciary,  this  partial  abandonment  and 
partial  retention  of  antiquated  notions  is  natural,  or  nearly 
necessary.  From  the  position  wherein  he  is,  the  judicial  legis- 
lator naturally  legislates  by  analogy  to  the  old  law,  in  so  far  as 
the  preservation  of  the  old  law  is  consistent  with  inevitable 
change.  And  hence,  antiquated  principles  are  perpetuated  in 
laws  after  the  grounds  for  them  have  ceased. 

Circuitous  and  obscuring  modes  by  which  rules  founded 
on  antiquated  notions  have  been  often  abrogated,  wholly  or 
partially. 

By  distinctions  founded  on  immaterial  differtoces : 

JS,g,  The  interval  between  taking  and  severance  makes 
taking  of  an  immovable,  theft. 

Obscurity  arising  from  the  frequent  extension  of  definitions 
(through  fictitious  assumptions)  to  cases  which  are  not  properly 
within  them,  but  are  only  related  to  cases  within  them  by  close 
or  remote  analogies : 

JS,g.  SwindUngs,  breaches  of  trust,  and  other  offences  not 
properly  thefts,  are  brought  within  the  category  of  thefts  by 
the  fiction  of  a  constructive  possession. 


Notes  on  Criminal  Law.  1043 

Legislation  by  Extension  of  Old  Eules  to  Cases 

not  within  them. 

According  to  the  original  and  rational  notion  of  theft,  a 
taking  possession,  ivithoiU  the  consent  of  the  injured  party  (from 
the  possession  of  the  injured  party),  knowing,  etc.,  and  with 
intent  to  deprive,  is  of  its  essence. 

But  it  is  extended  to  cases  in  which  the  injurer  obtains 
possession  taith  consent  of  the  injured,  but  with  consent  obtained 
by  fraud. 

In  order  to  bring  this  last  offence  (properly  swindling,  or 
JUotUerie)  within  the  definition  of  theft,  a  possession  is  feigned 
in  the  injured  party,  although  he  has  parted  with  it. 

It  is  also  extended  to  cases  in  which  the  injured  party  has 
given  up  possession  with  consent  not  obtained  by  fraud. 

Also,  to  cases  of  finding  and  misappropriation. 

Also,  to  cases  of  embezzlement,  where  there  ia  no  delivery 
by  the  injured  party. 

Inconsistency,  as  well  as  obscurity,  arising  from  the  cause 
in  question.  Since,  if  the  definition  ought  to  be  extended  by 
reason  of  some  analogies,  it  ought  to  be  extended  by  reason 
of  others.  Insomuch,  that  any  ofTence  of  any  class  might  be 
thrust  with  propriety  into  any  other  class:  since  all  offences 
are  related  by  analogies  more  or  less  remote. 

It  ought  to  be  remarked,  in  justice  to  the  authors  of  the 
English  Law,  that  this  inconvenience  is  almost  inseparable  from 
a  law  formed  gradually  by  Courts  of  Justice,  etc. 

The  same  obscurity,  from  the  same  cause,  in  the  Boman 
Law.     [Pandects,  Book  xlviii.  passim.] 

Has  not  been  avoided  by  the  compilers  of  the  French  and 
Prussian  Codes :  though  they,  as  formers  of  a  system  created  at 
once,  had  none  of  the  difficulties  with  which  the  English  Courts 
of  Justice  were  embarrassed.     (Q^.) 

Origin  of  fictions.     Necessity  of  observing  analogy.** 

Definitions  and  rules  (owing  to  preceding  and  other  causes) 
are  not  uufrequently  conflicting,  or,  at  least,  indeterminate  : 

£.g.  Several  and  inconsistent  definitions  of  theft  or  larceny : 

Uncertainty  as  to  what  shall  amount  to  special  ownership. 

Uncertainty  as  to  the  nature  of  the  intention  which  is  of 
the  essence  of  theft  The  word  felonious  (like  unlawful  or 
criminal)  does  not  define  it,  but  merely  indicates  that  it  is  of 
the  essence  of  the  offence : 

«  See  Lecture  XXXVIII.  anU, 
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Nature  of  the  criminal  intention  (or  knowledge)  which  is 
of  the  essence  of  theft 

[Felonious — Animus  furandi.     Malitia.] 

Materiality  or  immateriality  of  Ituiri  causd. 

What  motive  is  a  Ittcri  causd. 

Indifference  of  motive.  Larceny  is  the  taking  without 
consent,  knowing,  etc.  And  unless  this  definition  be  abided  by, 
this  offence  cannot  be  distinguished  from  various  other  offences : 
as  malicious  damage,  embezdement,  etc. 

Indifference  of  motive,  shewn  by  rule  as  to  exchange,  eta 

Uncertainty  of  this  rule. 

Theft  or  Larceny  is  properly  an  offence  against  right  of 
possession.^^     If  not,  an  owner  could  not  steal  his  own  goods. 

Consequently,  any  right  of  possession  as  against  the  taker 
ought  to  suffice ;  yet  there  are  doubts  as  to  whether  such  right 
of  possession  resides  in  certain  custodees,  etc.  [or  whether,  in 
the  language  of  the  law,  they  can  be  deemed  special  owners]. 

No  right  of  possession  in  owner  (as  against  thief)  where  the 
goods  are  hired ;  though  there  is  when  they  are  bartered. 

Inconsistency  of  holding  taking  goods  not  to  be  an  offence, 
where  the  purpose  is  merely  to  apply  them  to  some  temporary 
use. 

Same  confusion  of  inducement  and  criminal  intention  as 
noted  above  in  case  of  Iv/cri  causd. 

Uncertainty  of  rule  as  to  finding  and  misappropriation. 

Inconsistency  of  holding  bailee  generally  not  answerable 
criminally,  and  yet  custodee  answerable ;  and  of  holding  bailee 
answerable  where  bailment  is  determined. 

Principles  obscured  by  being  often  couched  in  Latin  terms  not 
generally  understood  and  not  unfrequently  misapplied ;  E.g.  Lucri 
causd.     Larceny,  instead  of  the  familiar  and  more  precise  theft. 
'  Larceny,  or  kUrocinium,  not  theft. 

Inconveniences  of  the  Present  Statute  Law. 

The  Statute  Law  is  not  of  itself  a  substantive  and  intelli- 
gible whole,  but  a  mass  of  partial  supplements,  and  partial 
correctives,  made,  pro  re  natd,  to  the  Common  Law.  (The 
latter,  the  nucleus.) 

Hence,  often  inconsistent  It  lies  dispersedly  through  many 
statutes  and  decisions  upon  them. 

^  In  Scotland  the  style  of  Indictment    as  '  the  property,  or  in  the  latqf^  pos- 
for  Theft  explicitly  describes  the  goods    session  of  C.  D.* — R.  C. 


Notes  on  Criminal  Law.  1045 

Hence,  bulk,  inaccessibility,  etc. 

And,  generally,  it  is  productive  of  most  of  the  inconveniences 
before  pointed  out  in  the  Common  Law. 

Wherever  the  hasis  or  rmcletts  of  statute  law  is  a  judiciary 
law,  the  former  is  irregular,  fragmentitious,  etc. 


Inconveniences  from  the  Existence  of  Two  distinct  Bodies 
OF  Law;  one  Common  and  the  other  Statute. 

As  the  Law  actually  stands,  the  law  relating  to  any  given 
offence  commonly  or  frequently  lies  through  many  dispersed 
statutes  and  many  dispersed  reports  or  treatises. 

Supposing  that  the  Common. and  Statute  Law  were  each 
systematised  separately,  the  law  relating  to  any  given  offence 
would  often  lie  in  two  bodies  of  law ;  instead  of  lying  in  one 
department  of  one  body  of  law. 

By  the  incorporation  of  the  two  statutes,  great  benefit  will 
result,  for  the  following  reasons : — 

The  present  statute  law  consists  partly  of  definitions  of 
offences,  with  their  punishments :  and  partly  of  the  punishments 
of  offences,  leaving  the  definition  of  them  to  the  common  law : 
and  it  were  expedient  either  that  it  should  not  be  necessary  to 
look  after  the  definition  of  an  offence  in  one  statute,  and  its 
punishment  in  another ;  or  that  this  should  prevail  in  every  case, 
and  not  in  one  only.     The  like  observations  apply  to  process. 

The  two  statutes  when  separate  must  be  often  obscure  and 
prolix,  where  the  union  of  the  two  would  tend  to  brevity  and 
intelligibility. 

The  advantage  would  be  gained  of  treating  the  generalia 
(of  law  or  procedure)  apart  from  those  portions  of  the  special 
part  to  which  they  are  applicable  indifferently :  E,g,  Misappre- 
hension of  right ;  accident ;  mistake ;  felonious  intent ;  principals 
and  accessories. 

Many  of  these  generalia  (in  existing  treatises)  are  either 
omitted,  or  are  stated  under  some  head  devoted  to  some 
particular  class  of  offences  (thus  wearing  the  appearance  of 
particular  provisions).     E.g.  Malice,  Negligence. 

The  advantages  which  would  ensue  from  such  an  arrange- 
ment cannot  be  shewn  fully  without  a  scheme.  Such  scheme, 
pursued  considerably  into  detail  and  backed  by  reasons,  ought 
to  precede  the  process  of  consolidating  and  combining. 

As  remarked  above.  Codification,  and  Innovation  on  sub- 
stance or  effect,  are  distinct.      The   codification  here  recom- 
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mended  would  not  necessarily  touch  substance  or  effect ;  but 
would  be  no  more  (necessarily)  than  a  re-expression  of  defini- 
tionSi  and  an  arrangement  of  offences  under  apt  kinds  and 
sorts,  etc.  But  though  the  refoimt  of  form,  now  recommended, 
would  not  touch  necessarily  the  substance  or  effect,  still  it 
might  not  perhaps  be  possible  to  render  it  altogether  so  good 
as  desirable  without  small  changes  in  substanca  E.g.  Beduc- 
tion  of  rule  in  larceny  as  to  right  of  possession. 

Advantages  of  combining  Common  and  Statute  Law 

INTO  ONE  Statute  or  Code. 

One  source  substituted  fo;r  two. 

Bules  stated  once  for  all,  instead  of  being  stated  partly  in 
one  statute  and  partly  in  another. 

Hence,  more  compendious. 

If  common  law  were  reduced  into  one  statute,  and  statute 
law  consolidated  in  another,  they  might  often  conflict  If 
combined,  no  such  conflict 

If  common  and  statute  law  were  to  be  united  into  one 
statute,  a  refount  of  the  present  form  of  the  law  would  be 
expedient 

Necessity  of  considering  every  part  in  relation  to  the  rest, 
and  not  as  detached. 

Also,  of  defining  broad  principles,  subordinating  narrow 
principles  under  them,  and  elucidating  by  examples.  The 
actual  law  is  a  rich  mine  of  such  examples;  and  indeed, 
generally,  is  more  objectionable  in  respect  of  its  form  than  in 
respect  of  its  substance  and  effect 

If  the  two  statutes  were  incorporated,  or  even  if  they  were 
kept  separate,  it  would  be  expedient  to  diminish  their  size, 
and  at  the  same  time  to  render  their  contents  more  acces- 
sible, by  reducing  under  one  head  such  matters  as  are  con- 
stantly recurring  and  are  separated  under  different  heads. 

Kg,  Principal  and  accessory:  attempts  to  commit  of- 
fences, etc.  etc. 

If  the  two  statutes  were  incorporated,  or  even  if  they  were 
kept  distinct  it  would  be  necessary  to  settle  with  great  atten- 
tion  the  arrar^em^  according  to  which  existing  stetutes  and 
existing  common  law  upon  particular  subjects  should  be  put 
together. 

Kg.  Whether,  in  the  general  statute  of  statute  law,  larceny 
should  come  next  to  forgery,  or  not  ?     Whether  jury  process 
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and  bail  should  be  near  each  other  ?     What  the  statute  should 
begin  with,  what  end  with  ? 

Inconveniences  of  the  Present  Law,  in  bespect  to  the 

Administration  op  Justice. 

In  respect  to  the  administration  of  justice  by  the  judges 
on  circuits,  etc. 

Owing  to  causes  mentioned  in  preceding  paragraphs,  rules 
and  principles  are  appUed  timidly  and  capriciously. 

In  fact,  judges,  as  well  as  advocates,  are  guided  by  modern 
and  unauthoritative  treatises. 

Opinions  of  judges  on  doubtful  points  gotten  slowly. 

In  respect  to  the  Administration  of  Justice  by  Justices 

OF  THE  Peace. 

As  they  are  not  generally  professional  lawyers,  they  need 
compendious  and  perspicuous  rules.  [Importance  of  pro- 
ceedings prior  to  commitment] 

They  are  necessarily  incompetent  to  the  delicate  task  of 
extracting  principles  from  decided  cases. 

Difficulties  which  they  experience  from  the  multitude  and 
dispersedness  of  statutory  provisions;  from  the  language  and 
form  of  statutes;  from  the  obscurity  of  rules  of  construc- 
tion, etc. 

Though  they  were  competent  to  the  administration  of  the 
law,  they  have  not  access  to  the  host  of  statutes  and  autho- 
rities through  which  it  lies. 

In  fact,  therefore,  they  are  guided  by  modem  and  unau- 
thoritative treatises. 

Vast  extent  of  their  jurisdiction. 

Tendency  of  the  present  age  to  administration  of  justice 
by  local  or  district  courts. 

Impossible  that  the  administration  of  justice  by  such  courts 
should  be  passable,  unless  the  law  be  rendered  more  com- 
pendious and  clear  than  it  is  at  present. 

Inconveniences  of  the  Present  Law,  in  respect  to 

Legislation. 

Owing  to  the  bulk  and  dispersedness  of  statutes  and  autho- 
rities, innovations  on  existing  law  are  seldom  guided  at  present 
by  an  adequate  consideration  of  the  entire  legal  system.    Hence, 
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for  the  sake  of  obviating  some  particular  evil,  greater  evil  is 
often  done. 

For  the  same  reason,  there  is  much  needless  legislation. 
For  it  often  happens  that  the  object  of  the  change  is  suffi- 
ciently accomplished  by  actual  law  unknown  to  the  legisla- 
ture :  or  might  be  accomplished  sufficiently  by  some  slight 
alteration  of  the  actual  law. 

Inconveniences  of  the  Present  Law,  in  respect,  generally, 
TO  THE  Community  who  are  bound  by  it. 

If  the  foregoing  difficulties  are  experienced  by  the  Courts 
and  Legislature,  itfortwri^  by  the  community  at  large. 

In  fact,  not  one  in  a  thousand  knows  the  laws  which  bind 
him. 

K  such  are  the  difficulties  in  the  way  of  lawyers,  etc.,  the 
same  are  insurmountable  to  private  persons. 

Accordingly,  scarce  any  but  professional  lawyers  have  any 
knowledge  of  the  criminal  law,  although  of  necessity  they  must 
be  boimd  by  it 

Practicability  of  reducing  Common  Law  into  Statute 
Law,  and  of  consolidating  Statute  Law. 

If  it  be  possible  to  extract  principles  pro  re  natd,  it  is 
possible  to  extract  them  once  for  all,  and  to  put  them  in  the 
form  of  rules. 

The  difficulty  of  the  process  is  not  disputed 
The  practicability  of  consolidating  statute  law  is  admitted 
in  practice.     Indeed,  it  is  little  more  than  an  afTair  of  ar- 
rangement 

Advantages  that  would  follow  such  Eeduction  and 

Consolidation. 

Advantage  of  having  the  law  relating  to  any  given  offence 
collected  imder  one  or  two  heads,  from  numerous  sources, 
through  which  it  now  lies  dispersed : 

Of  having  it  in  a  cheap  (as  well  as  a  compendious) 
volume. 

Of  separating  living  from  dead  law. 

Indeed,  a  mere  republication  of  actual  sources  (assigning 
respective  weights)  marking  the  law  abolished,  would  be  of 
itself  no  inconsiderable  good. 


Notes  on  Criminal  Law.  1 049 

No  desire  to  exaggerate  the  extent  to  which  Law  may  be 
made  generally  intelligible.  But  criminal  law,  for  the  most 
part,  might  be  made  intelligible  to  any  man  of  average  capa- 
city.    And  this  is  the  most  important  advantage. 

It  does  not  enter,  generally,  into  the  detail  of  rights : 

{E.g,  Larceny;  which  is  properly  an  offence  against  the 
right  of  possession.) 

Possibility  of  defining  in  criminal  law  the  rights  and 
duties  of  which  crimes  are  violations,  in  so  far  as  criminal 
law  is  concerned  with  them,  without  going  into  any  such 
detail: 

E,g.  Without  going  into  any  detail  of  rights  of  property, 
an  adequate  definition  of  the  right  of  possession  as  afiected 
by  theft  (which  is  properly  an  ofTence  against  the  right  of 
possession),  malicious  mischief,  eta,  might  perhaps  be  given. 

Advantages  of  its  being  made  perfectly  intelligible  to 
lawyers,  which  it  might  be. 

As  being  more  accessible,  it  would  be  more  obvious  to  the 
legislature;  and  therefore  much  crude  and  inconsistent  legis- 
lation would  be  avoided. 

Advantages  that  have  arisen  from  Peel's  Consolidations. 

Such  Eeduction  and  Consolidation  would,  at  least, 

be  habmless. 

Doubts  would  arise  on  application  of  law  thus  reduced 
and  consolidated:  But  probably  fewer  than  on  application  of 
the  present  law. 

Pre-existing  law  would  furnish  ample  means  of  construc- 
tion, and  interpretative  decisions  might,  from  time  to  time,  be 
incorporated  with  text 

[Rules  of  construction  to  be  framed,  and  to  be  considered 
as  peculiarly  applicable  to  the  Criminal  Code.] 

By  submitting  the  statute  or  statutes  to  the  public  or  the 
profession  before  they  were  passed  into  a  law,  many  of  the 
causes  of  doubts  might  be  obviated. 

Such  reduction,  etc.,  would  not  amount  to  a  change  in 
the  substance  and  efiect  of  the  existing  law,  but  would  simply 
be  a  re-statement  of  the  existing  law,  in  an  orderly,  com- 
pendious and  accessible  volume;  with  the  determination  of 
points  confessedly  uncertain. 

\  It  would  not,  necessarily,  have  any  retroactive  efifect. 

\  In  fact,  it  would   be  a  substitution  of  an   authoritative 
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body  of  law,  for  the  unauthoritative  (and  often  defective) 
treatises,  which  (as  we  have  already  remarked)  are  practically 
the  guides  of  the  tribunals  in  the  great  majority  of  their 
decisions. 

Imperfections  of  these. 

Though  never  so  perfect,  they  are  unauthoritative. 

Expediency  of  Codification  admitted  practically  by  such 
treatises,  eta 
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FKAGMENTS  OF  A  SCHEME  OF  A  CKIMINAL 

CODE. 


The  Criminal  [or  Penal]  The  Code  [or  Law]  of 
Code  [or  the  law  of  Crimes  and  Criminal  Process  [or  Procedure] 
punishments].  and  Preventive  Police. 


General  Part  [or  Part  L]  :     Particular  (or  Special)  Part,  or 
Comprising    the    matters  Part  11. 

(definitions,   distinctions,    rules.  Particularising  (or  specify- 

principles,    etc.)    which    apply  ing)  the  various  crimes  embraced 
universally    or    generally:    i.e.  by    the    intended    Code;    and 
which    have    no    exclusive    or  assigning  respectively  to  those 
special  regard  to  crimes  of  a  various  crimes,  their  respective 
given  class,  but  regard  indiffer-  punishments   and    other   penal 
ently  all  or  the  generality  of  consequences, 
the    crimes    embraced    by   the 
intended  Code  [or,  particularised 
(or  specified)  in  the  Particular 
(or  Special)  part]. 

[Each  part  to  be  divided  into  Chapters,  Sections,  Subsections, 
etc. ;  or  into  Books,  Chapters,  Sections,  Subsections,  etc.] 


Note. 

'  Punishment '  (and  *  penal ')  are  broader  expressions  than  *  crime  * 
(and  'criminal').  Punishment  (or  ^«iia)  is  necessarily  annexed  to 
an  injury  considered  as  a  crime  or  public  wrong :  i.e.  as  the  possible 
ground  of  a  criminal  or  public  action ;  and  the  infliction  of  punish- 
ment is  necessarily  the  scope  or  object  of  every  such  action  or  pursuit. 

But  punishment,  moreover,  is  sometimes  annexed  to  an  injury 
considered  as  a  civil  or  private  wrong:  i.«.  as  the  possible  ground 
of  a  civil  or  private  action.  And  the  infliction  of  punishment  is 
sometimes  the  scope  or  object  of  such  an  action  or  pursuit  Conse- 
quently, the  nature  of  *  crime '  (and  *  criminal ')  cannot  be  determined 
sufficiently  by  merely  determining  the  nature  of  *  punishment '  (and 
*  penal '). 
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GENERAL  PART  OF  THE  CRIMINAL  CODK 

CHAPTER  L 

The  definition  of  a  crime ;  with  distinctions  (or  divisions)  of 
Crimes  into  certain  of  their  principal  classes. 

CHAPTER  IL 

Of  the  territory  embraced  by  the  intended  Code ;  and  of  the 
persons  amenable  to,  and  the  crimes  cognisable  by,  the  Criminal 
Tribunals  having  jurisdiction  therein. 

Reference  to  the  subsequent  Chapter,  on  Pimishments ;  and 
to  those  parts  of  the  Code  of  Procedure  which  determine  the 
respective  jurisdictions  of  the  several  Criminal  Tribunals. 

[This  distinction  or  division  can  hardly  serve  as  a  basis  for  the 
Arrangement  of  Crunes.] 

CHAPTER  IIL 

Of  such  essentials  of  a  crime  (or  of  such  conditions  neces- 
sary to  render  an  act  or  omission  a  crime)  as  may  be  treated 
of  generally:  i.«.  without  restriction  to  a  crime  of  a  given  or 
specified  class. 

Here,  particularly,  of  those  universal  essentials  which  are 
styled  emphatically  '  the  grounds  of  imputation.' 

CHAPTER  IV. 
Of  consummate  crimes  and  criminal  attempts. 

CHAPTER  V, 
Of  principals  and  accessories. 

CHAPTER  VI. 

Of  punishments  (including  the  penal  consequences  which 
are  not  punishments  nominally,  but  which  are  punishments  in 
effect). 
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THE  GENERAL  PART  OF  THE  CRIMINAL  CODE. 

CHAPTER  I. 

Containing  the  definition  of  a  Crime ;  with  distinctions  (or 
divisions)  of  Crimes  into  certain  of  their  principal  classes. 


1.  The  definition  of  a  Crime,  [or.  Crimes  distinguished  from 
Civil  Injuries ;]  [or.  Public  Injuries  (or  Wrongs)  distinguished 
from  Private.] 

The  definition  of  a  Crime  implies  the  definition  of  Punish- 
ment, and  aUo  the  distinction  between  Civil  and  Criminal 
Actions.  But  the  complete  statement  of  this  distinction,  and 
of  its  numerous  and  intricate  consequences,  belongs  to  the  Code 
of  Criminal  Process. 


2.  Of  such  distinctions  (or  divisions)  of  crimes  as  are 
founded  on  differences  between  their  respective  punishments; 
[between  the  criminal  tribunals  to  which  they  are  respectively 
attributed;  and  between  the  criminal  processes  by  which  they 
are  respectively  pursuable.] 

Note. 

The  distinction  between  Crimes  in  respect  of  tribunals  and  pro- 
cesses, supposes  a  reference  to  the  Code  of  Criminal  Process:  in 
which  the  competence  of  the  various  tribunals  must  of  coarse  be 
determined;  and  in  which  the  regular  process,  with  the  processes 
deviating  from  the  regular,  are  particularised  or  detailed. 

The  distinction  between  Felonies  and  Misdemesnors  supposes  a 
reference  to  the  Chapter  (contained  in  a  subsequent  portion  of  the 
Greneral  Part  of  the  Criminal  Code)  on  Punishments  and  other  Penal 
Conseqaence& 

Qusere.  The  use  of  retaining  the  distinction  between  Felonies 
and  Misdemesnors  1  It  is  founded  on  differences  between  their  re- 
spective punishments  and  other  penal  consequences.  And  to  every 
crime  particularised  in  the  Particular  Part  of  the  Crimmal  Code,  its 
punishment  (and  other  penal  consequence)  will  of  course  be  assigned. 

The  distiaction  in  the  French  Penal  Code  between  Crimes, 
Delicts,  and  Contraventions,  is  perhaps  of  some  use.  For  offences  of 
those  different  classes  are  attributed  systematically  and  exclusively  to 
differently  constituted  tribunals :  They  also  are  pursuable  respectively 
by  different  processes. 

VOL.  II.  2  N 
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Method  of  Arrangemtni  in  the  French  Penal  Code, 

Grimes   attributed  to  the  Crimes   attributed  to   the 

Courts  of  Assize,  and  pur-  Tribunals   of   Police,   and 

suable  by  a  process  which  pursuable      by     processes 

is  more  solemn  (and  regu-  which  are  more  summary 

lar) :  (and  irregular). 
Galled,  emphatically, 
Crimes. 


I 

Pursuable  before  the  Tn-  Pursuable  before  the  Tri- 

bunals of  Correctional  Po-  bunals  of  Simple  Police  (or 

lice.  Tribunals  of  Police). 

I  I 

Called  Delicts.  Called     Contraventions^    or 

Crimes  of  Simple  Police. 
[The  1st  and  2d  Books,  with  the  '  Preliminary  Dispositions^'  con- 
stitute the  Oeneral  Part:  The  3d  and  4th  books,  the  Particular  Part.] 


Crimes  Crimes 

attributed  (generally^)   to   the  attributed  to  extraordinary  (or 

ordinary  (or  regular)  tribunals,'  *  exceptional)  tribunals,  and  pur- 

and  pursuable  (generally^*)  by  suable  by  extraordinary  (or  ex- 

the   ordinary  or   regular   pro-  ceptional)  processes. 


cess.** 


JB.ff. 
Felonies.  Misdemeanors.   Crimes    pursuable    summarily 

'  ^ ^  before  Justices   of  the  Peace, 

Distinguished  by  differences  be-  or  before  Commissioners  of 
tween  the  punishments  (and  the  Excise.  Crimes  pursu- 
the  other  penal  consequences)  able  before  the  Ecclesiastical 
which  are  respectively  annexed  Courts,  Crimes  by  military 
to  them.  persons  considered  as  such,  and 

punishable  before  Courts  Mar- 
['  Not  universally :    For  trea-   tial,  etc.  etc. 
son  by  a  peer  (for  example)  is        ^Que      Whether     the     term 

''ur'^'u  ^I"^  *' ^/r  ""f  ^S'  r^Mmeinu>T  is  appUcable  to 
although  it  18  a  felony.]      \Q^.  .    ^,  .  i 

Whether  the  House  of  Lirds  can  ^y  f  ^«  ^^^  ^^^  «>^- 
now  be  deemed  an  ordinary  crim-  templated  ?  And  whether 
inal  tribunal  ?]  there    be    any   distinction   be- 

*  Notes  2,  8,  4,  on  following  page. 
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2  E.g,  The  King's  Bench ;  the  tween  such  crimes,  or  any  of 
temporary  tribunals  formed  by  them,  analogous  to  the  dis- 
the    ordinary    commissions,    etc.    tinction  between  Felonies   and 

®^:  ^^         .        ,,^11.  Misdemesnors  ? 

8  Not  universally ;  though  cog-        mu       •      i     <     v 
nisable  by  the  regular  tribunals.        The  simpk  'pohce   cnmes 

E,g,  Peculiarities  of  process  in  case  of  the  French  Penal  Code  com- 

of  treason.  prise  only  a  part  of  the  crimes 

*  Indictment.  here  contemplated.] 

NOTK 

Q®.  The  extent  of  the  intended  Code  in  respect  of  the  Classes  of 
Crimes  which  it  is  meant  to  embrace. 

Is  it  to  embrace  all  crimes  (crimes  pursuable  before  the  extra- 
ordinary, as  well  as  before  the  ordinary  tribunals)  1  Or  are  any,  and 
which,  of  the  crimes,  pursuable  before  the  extraordinary  tribunals,  to 
be  excluded  from  it  %  Difficulty  of  such  an  exclusion,  in  respect  of 
such  of  the  excluded  crimes  as  owe  their  creation  to  unwritten  law. 
See  the  last  article  of  the  French  Penal  Code,  which  shews  that  the 
code  extends  only  to  a  part  of  the  field  embraced  by  the  Criminal  Law 
obtaining  in  France. 

3.  Distinction  (or  division)  of  crimes  into  Public  Crimes 
and  Private  Crimes  [or  Private  Crimes  and  Public  Crimes], 

[The  arrangement  of  the  ParticiUar  Part  of  the  Criminal  Code  is 
founded  on  the  distinction  between  Private  and  Pubhc  Crimes.  But 
perhaps  the  nature  of  the  distinction  ought  to  be  stated  or  indicated 
at  the  outset  of  the  Oeneral  Part] 


4.  Distinction  (or  division)  of  crimes  into  crimes  by  connmis- 
sion  and  crimes  by  omission  [or,  positive  crimes  and  negative  crimes : 
— *  crimes  fo/dendo '  and  '  crimes  nonfaciendo ']. 

Distinction  of  crimes  by  omission  into  crimes  by  omission 
accompanied  with  criminal  knowledge,  and  crimes  by  omission  from 
negligence  {or  criminal  inattention),     [Eefer  to  Chapter  III.] 

[Crimes  by  omission  accompanied  with  criminal  knowledge 
might  be  styled  commodiously  criminal  forbearance ;  crimes  by 
omission  from  negligence,  criminal  omissions  or  omissions  (simply). 
— But  established  language  would  hardly  admit  of  this.] 

Note. 

Criminal  knowledge  and  negligence  are  often  styled  emphatically 
'  the  grounds  of  imputation ;'  inasmuch  as  the  one  or  the  other  of 
them  is  of  the  essence  (or  corpus)  of  every  delict  (or  crime).    Properly, 
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however,  exenj  essential  of  a  given  crime  (or  every  constituent  of  its 
essence  or  oorpis)  is  one  of  the  grounds  or  reasons  for  imputing  the 
fact  to  the  party.     (See  Table  IL  post) 


CHAPTER  IL 


Of  the  Tei^ritory  which  the  intended  Code  is  meant  to  embrace; 
and  of  the  persons  amenable  to,  and  the  crimes  cognisable  by, 
the  Crimintd  Tribunals  or  Courts  having  jurisdiction  therein. 


1.  Q^**.  The  extent  of  the  intended  Code  in  respect  of  terri- 
tory. 

Is  it  to  extend  to  all  those  parts  of  the  United  Kingdom 
and  its  Dependencies  in  which  the  Criminal  Law  of  England 
now  obtains  ? 

If  any  of  those  parts  are  not  to  be  embraced  by  it,  how  is 
their  exclusion  to  be  marked  ? 

In  respect  to  any  of  those  parts  embraced  by  it,  in  which 
anomalies  or  singularities  now  obtain, — how  are  such  anomalies 
to  be  treated  ?  Is  the  Code  to  supersede  them  ?  and,  if  so,  how 
is  the  abrogation  of  them  to  be  accomplished  ?  If  the  Code  is 
not  to  supersede  them,  are  they  also  to  be  codified  or  system- 
atised  ?  (Provincial  Law,  derogating  from  the  Greneral  or  Com- 
mon Law,  has  been  codified  or  systematised  in  Prussia  with 
respect  to  one  of  the  Provinces.) 


2.  Persons  amenable  to  the  Criminal  Tribunals  having 
jurisdiction  within  the  intended  territory. 

A  statement  of  the  general  rule,  or  general  principle. 

Exceptions  from  the  general  rule :  e.g,  the  King,  corporate 
bodies  in  their  corporate  capacity,  Ambassadors  from  foreign 
States,  etc.  etc. 

3.  Crimes  cognisable  by  such  tribunals. 

A  statement  of  the  general  rule  or  principle 

Exceptions  from  the  general  rule : 

E,g,  Crimes  committed  by  British  subjects  in  foreign  parts. 
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CHAPTER  TIL 

Of  such  essentials  of  a  crime  [or,  of  such  conditions  neces- 
sary to  render  an  act  or  omission  a  crime]  as  may  be  treated  of 
generally :  t.e.  without  restriction  to  a  crime  of  a  given  or  speci- 
fied claas.  Here,  particularly,  of  those  universal  essentials  which 
are  styled  emphatically  *  the  grounds  of  imputation.' 

Principle  1.  An  act  or  omission  is  not  a  crime  (or  is  not 
imputable  to  the  party),  unless  the  party  knew,  or,  with  due 
attention,  might  have  known,  that,  under  the  circumstances  of 
the  fact,  it  was  a  crime ;  [or,  an  act  or  omission  is  not  a  crime, 
(or  is  not  imputable  to  the  party,)  unless  the  party  subsumed 
the  fact,  or,  with  due  attention,  might  have  subsumed  the  fact, 
under  the  law.] 

Every  crime,  therefore,  supposes,  on  the  part  of  the  criminal, 
criminal  knowledge  [criminal  consciousness]  or  negligence  [criminal 
inattention,  criminal  inadvertence], —  Vel  scienter,  vel  n^ligenter, 

NOTR 

Scheme  of  the  Eoman  law-language  in  regard  to  the  grounds  of 
imputation :  i.e.  Criminal  knowledge  and  Negligence. 

Dolus  or  dolus  malus^  when  used  as  the  name  of  a  genus,  is  equi- 
valent to  Tnalice  or  criminal  design.  When  used  as  the  name  of  a 
species,  it  is  restricted  to  criminal  design  consummated  or  attempted  by 
fraud :  dolus  with  simulatio. 

Culpa  (which  generally,  though  not  always,  is  opposed  to  dolus) 
has  three  significations.  1°.  Taken  with  its  large  signification,  culpa 
is  equivalent  to  the  English  guHt.  2°.  Taken  with  its  narrower  signi- 
fication, it  denotes  generally  the  ground  of  imputation :  ie,  criminal 
knowledge  or  negligence.  It  therefore  includes  dolus.  3°.  Taken  with 
its  narrowest  signification,  it  denotes  criminal  knowledge  short  of 
criminal  design,  or  negligence.  It  therefore  excludes,  and  is  opposed 
to,  dolus. 

The  Eoman  law-language  in  regard  to  the  grounds  of  imputation 
may  therefore  be  presented  thus : 

Dolus,  or  dolu^  malus,  as  signify-    Culpa,  as  opposed  to  dolus  in  its 
ing  generically  criminal  design,     generic  signification. 


Criminal  knowledge  short       NegUgence    in    any   of    its 
of  criminal  design.  modes. 


Criminal  knowledge  or  Negligence  or  criminal 

consciousness.  inattention. 

(See  Lect.  XX.,  Vol.  I.,  and  Tables  I.  and  IL  post) 
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Inconvemences  of  *  moXxce '  as  a  name  for  criminal  design. 

1 .  It  having  been  assumed  inconsiderately  that  malice  or  criminal 
design  is  of  the  essence  of  eicery  crime,  the  term  is  extended  abusively 
to  negligence  (or  criminal  inattention),  and  to  criminal  knowledge 
short  of  criminal  design.  E.g,  Murder  is  styled  malicious,  or  the  law 
(it  is  said)  implies  it  to  be  malicious,  although,  in  truth,  it  proceeded 
from  negligence :  \.t.  from  negligence,  evincing,  on  the  part  of  the 
criminal,  extraordinary  inhumanity.  Case  of  master  killing  appren- 
tice, without  designing  his  death,  by  a  cruel  excess  of  punishment. 

2.  Malice  as  signifying  criminal  design  (and  as  used  with  its 
technical  and  proper  import),  is  often  confounded  with  malice  as 
denoting  malevolence ;  insomuch  that  malevolence  (though  the  motive 
or  inducement  of  the  party  is  foreign  to  the  question  of  his  guilt  or 
innocence)  is  supposed  to  be  essential  to  the  crime.  E,g,  The  law 
(it  is  said)  implies  malice,  wherever  the  fact  was  premeditated ; 
although  the  crime  is  complete  by  virtue  of  the  criminal  design,  and 
any  implication  is  superfluous.     (Bellingham's  argument) 

Similar  ambiguity,  and  consequent  confusion,  in  regard  to  ddu&, 

3.  Though  *•  malice '  denotes  properly  criminal  design  or  intent,  it 
sometimes  signifies  criminal  knowledge  short  of  criminal  design.  It 
seems,  at  leasts  that  'maliciously'  is  sometimes  equivalent  to  ^^enUx' 
(Sed  I?-.) 


[(a)  Criminal  knowledge  [or  consciousness]. 


Criminal   [unlawful,   or    evil]  Criminal  knowledge  short  of 

ilesign  [intent,  or  purpose].  criminal  design. 

[Equivalent  to  the  malice  of         [Sdentia^    but     without     the 

the  English  Law;   to  the  doliLS  *  voluntas  nocendV     Not  dduSj  al- 

or  doltis  mains  (used  generically)  though  it  is  prope  dolum.'] 
of  the  Boman;  and  also  to  the 
malum  proposUum,  the  malum  con- 
sUium,  and  the  voluntas  nocendi  of 
the  Roman.] 

Where  the  production  of  the         Where  the  production  of  the 

mischievous    consequence    which  mischievous    consequence    which 

the  law  seeks  to  prevent,  is  an  the  law  seeks  to  prevent,  is  not 

end  (or  object),  ultimate  or  medi-  an  end,  ultimate  or  mediate,  of 

ate,  of  the  criminal ;  and  where,  the    criminal ;     but    where     he 

therefore,  the  criminal  vnshes  (or  knows  that  such  mischievous  con- 

vnlls)  the  production  of  it:  E.g.  sequence   (though    he    does    not 

Murder,  or   arson,  out  of  male-  ivish  the   production   of  it)  will 

volence ;  murdering  to  rob ;  theft  follow,   necessarily    or    probably. 

In  each  of  these  cases,  the  pro-  his  act  or  omission.     E.g.  Arson 

duction  of  the  mischievous  con-  of  a  house   adjoining   his    own, 

sequence  is  the  very  end  of  the  through  his  setting  fire  to  his  own, 
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criminal,  or,  at  least,  is  a  mean  to  with  intent  to  defraud  his  insurers, 

its  attainment  The  destruction  of  his  neighbour's 

[Where  an  act  or  omission  is  house  will  not  subserve  his  end ; 

of  itself  a  crime  (or  is  a  crime  but  he  knows  that  the  destruction 

without  respect  to  a  consequence),  of  his  neighbour's  house  will  follow, 

such  act  or  omission  (supposing  necessarily  or  probably,  the  firing 

that  the  omission  is  accompanied  of  his  own. 
with  criminal  knowledge)  imports 
necessarily  a  criminal  design.] 


[(5)  Negligence  [or,  criminal  inattention  or  inadvertence]. 


Negligence  Negligence 

wm  fadendo,  in  fcuiendo. 


Negligence  Imprudence:  which, 

or  when  it  is  gross,  is 

Heedlessness.  styled    Temerity    or 

Kashness. 

(See  Table  IL  post^  and  Lecture  XX.  ante) 

Negligence,  or  criminal  inattention,  may  be  divided  into 
proximate  and  remote :  proxirruite,  where  it  accompanies  (or  is 
the  immediate  cause  of)  the  criminal  omission  or  act;  rem/)te, 
where  it  has  caused  an  inability,  on  the  part  of  the  criminal,  to 
do  or  forbear  as  he  ought. 

Amount  (or  measure)  of  the  attention  which  the  criminal 
law  exacts ;  with  the  various  degrees  of  negligence  (or  criminal 
inattention).  Culpa  lata,  etc.  Impossible  to  fix  a  measure,  or 
to  distinguish  degrees,  by  rules  binding  the  tribunals :  but 
principles  (with  examples),  serving  as  guides  to  their  discretion, 
may  be  stated  or  indicated  in  the  law. 

(c)  Of  the  cases  in  which  a  party  committing  or  attempting 
a  crime,  produces  casually  or  negligently  an  extrinsic  mischief. 
Peculiarity  (and  seeming  unreasonableness)  of  the  English  Criminal 
Law  in  respect  of  extrinsic  mischief  produced  castutUy, 

Culpa  dole  determinata.  But,  properly,  the  original  crime 
or  attempt  is  one  crime,  and  the  extrinsic  mischief  proceeding 
from  the  negligence  of  the  party  is  another  and  distinct  crime. 

{d)  Justifications  deducible  from  principle  1,  viz. 

Ignorance  (including  mistake)  in  regard  to  matter  of 
fact 
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[Ignorance  of  law  is  neither  a  justification  nor  an  excuse, 
as  considered  substantively  or  j^er  ba;  although  it  is  implied 
by  some  of  the  justifications  and  excuses  which  are  adverted 
to  hereafter.  Why  a  knowledge  of  the  law,  on  the  part  of 
the  accused,  is  and  must  be  presumed  /wm  et  de  jure.  Inas- 
much as  the  presumption  in  question  often  conflicts  with  the 
fact,  and  the  accused  might  be  ignorant  of  the  law  without  a 
default  of  his  own,  the  presumption  is  seemingly  unreasonable, 
and  demands  a  short  explanation.^^] 

Infancy :  When  a  justification.  When,  and  in  what  de- 
gree, an  excuse. 

Insanity :  (in  its  various  modes  of  idiocy,  imbecility,  lunacy, 
partial  madness,  &c.) 

[Drunkenness :  Never  a  justification.  When,  and  in  what 
degree,  an  excuse. — Ground  for  imputing  the  fact  to  the 
drunken  party,  where  the  drunkenness  was  not  resorted  to 
as  a  mean  of  accomplishing  or  concealing  a  criminal  design.] 

Principle  2.  An  act  or  omission  is  not  a  crime,  if  it  be 
purely  involurUary ;  i.e.  if  the  not  doing  the  act^^  done,  or 
the  doing  the  act  omitted,  did  not  depend  anywise  on  the 
wishes  (or  will)  of  the  party. 

Justifications  deducible  fix)m  principle  2,  viz. : 

Misfortune.  [Mishap,  chance,  accident,  casus,  damnum 
fataie,  etc.] 

Compulsion  or  restraint  merely  physical:  t.e.  not  applied 
to  the  wishes  (or  will)  of  ^.e  party' 

Principle  3.  •  Generally,  an  act  or  omission  is  not  a  crime, 
or  is  more  or  less  excusable,  if  it  proceeded  from  an  instant 
and  well-grounded  fear  stronger  than  the  fear  naturally  in- 
spired by  the  law. 

(a)  Statement  and  explanation  of  principle  3. 

(b)  Justifications  deducible  from  principle  3. 
Fear  of  harm  not  impending  from  the  will  of  man. 

Fear  of  (unlawful)  harm  impending  from  the  wiU  of  man. 
Kg.  Joining  a  foreign  enemy  through  fear  of  instant  death. 
Wife  joining  in  a  crime  in  consequence  of  threats  from  hus- 
band. [The  English  Criminal  Law  in  respect  of  coercion  of 
wife  by  husband,  is  seemingly  full  of  inconsistencies.] 

'^  See  Lecture  XXY.  ante,  passive,  it  cannot  be  saidi  with  perfect 

"  Inasmuch  as  the  party  is  mentally  propriety,  that  he  acts. 
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Noit. — Principles  1,  2,  and  3,  are  all  of  them  deducible  from  the 
following  simple  trutL  Owing  to  the  plight  in  which  the  party 
was,  fear  of  the  punishment  covdd  not  have  acted  upon  him ;  or,  if 
fear  of  the  punishment  could  have  acted  upon  him,  it  could  not,  or 
probably  would  not^  have  deterred  him  from  the  act  or  omission. 
Consequently,  the  infliction  of  the  punishment  on  the  party  could 
not  operate  as  an  example,  or  could  not  produce  the  efiect  of  deterring 
others  from  crime. 

Wnciple  4.  An  act  or  omission  pursuant  to  a  legal  duty 
is  not  a  crime : 

E,g,  Arrest  of  a  criminal     Execution  of  a  judgment. 

Principle  5.  An  act  or  omission  pursuant  to  a  legal  right, 
or  to  a  permission  or  licence  granted  or  authorised  by  the  law, 
is  not  a  crime. 

(a)  Of  self-defence,  with  its  various  grounds  and  limits. 

Also,  generally,  of  self-assistance  (or  of  righting  one's  self 
without  a  resort  to  justice).     (&d  (f^) 

(6)  Of  the  cases  in  which  the  fact  concurs  with  the  wishes 
of  the  party  who  is  immediately  its  object 

Where  the  party  acting  or  omitting  is  also  the  immediate 
object  of  the  act  or  omission :  E,g,  Suicide. 

Where  the  party  acting  or  omitting  is  not  the  immediate 
object  of  the  act  or  omission.  *  Volenti  non  fit  injuria' 
When  the  maxim  holds.     When  it  does  not. 

(c)  Of  the  cases  in  which  the  party  who  is  the  immediate 
object  of  the  act  or  omission  is  '  out  of  the  protection  of  the 
law.' 

or.  Whether  there  be  any  such  case  according  to  the 
crimitial  law  now  in  force  ? 

Principle  6.  An  overt  act  (or  such  an  act,  other  than  a 
confession  of  the  party,  as  indicates  his  criminal  knowledge) 
is  of  the  essence  of  a  crime  by  commission ;  also  of  a  crime 
by  omission  accompanied  with  criminal  knowledge. 

[An  overt  act  is  an  act  indicating  criminal  knowledge,  and 
is  not  any  act  indicaiing  a  foregone  crime.  Consequently,  it 
is  not  of  the  essence  of  a  crime  by  omission,  where  the  omis- 
sion is  the  effect  of  negligence.  But  such  a  crime  by  omission 
may  be  indicated  by  an  overt  act  as  meaning  any  act  indi- 
cating a  foregone  crime.] 

Why  criminal  knowledge  without  an  overt  act  (or  merely 
disclosed  by  the  confession  of  the  party)  is  not  imputable. 
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Note, — Perhaps  the  term  *  overt  act '  is  restricted  to  such  an  act  as 
indicates  a  criminal  design  \  or  even  to  such  an  act  as  accomplishes 
or  subserves  the  design. 

Unless  the  act  were  a  mean  to  the  accomplishment  of  a  criminal 
design  (or  were  an  effect  or  consequence  of  a  foregone  criminal  de- 
sign) it  hardly  could  shew  the  existence  of  the  requisite  ground  of 
imputation:  viz.  the  criminal  knowledge  of  the  party.  {Sed  ^,) 
For  a  design  may  be  merely  criminal  in  respect  to  a  probable  conse- 
quence not  wished  by  the  party.  And,  in  this  case,  an  act  indicating 
his  knowledge  of  the  probable  mischievous  consequence  is  not  of 
necessity  an  act  accomplishing  or  subserving  the  design. 

It  would  seem  that  the  overt  act  which  is  requisite  in  the  case  of 
an  attempt^  is  necessarily  an  act  consequent  on  a  criminal  design,  or 
serving  as  a  mean  or  step  to  the  accomplishment  of  a  criminal 
design.     {Sed  (f^.) 

It  is  held  by  the  Court  of  Cassation,  in  cases  of  an  aUempt^ 
that  'overt  or  exterior  act'  and  'commencement  of  execution' 
are  equivalent  expressions. — (See  Feuerbach  and  other  Grerman 
Criminalists.) 


CHAPTER  IV. 


Of  consummate  Crimes,  and  of  Crimes  consisting  in  at- 
tempts to  commit  crimes  [or,  criminal  attempts]. 


1.  Generally,  an  attempt  to  commit  a  crime  is  of  itself  a 
crime.     (Exceptions  fix)m  the  rule.) 

2.  Essentials  of  a  criminal  attempt. 

No  criminal  attempt  without  criminal  knowledga 

[Or,  Ko  criminal  attempt  without  a  criminal  design :  i.e. 
unless  the  consummation  of  a  crime  be  the  end  or  object  of 
the  party,  or  be  a  mean  or  step  towards  his  end  or  object 
{Sed  g^,)  For  though  a  design  be  innocent  independently  of 
a  probable  mischief  rwt  wished  hy  the  party,  his  attempt  may 
perhaps  be  criminal  if  he  be  conscious  of  the  danger.] 

No  criminal  attempt  without  an  overt  act:  i,e,  an  act 
(other  than  a  confession)  indicating  criminal  knowledga 

[Or,  No  criminal  attempt  without  an  overt  act :  i,e.  an  act 
which  is  the  natural  effect  of  a  foregone  criminal  design,  or 
which  serves  as  a  mean  or  step  to  the  accomplishment  of  a 
criminal  design.     {Sed  j^.)  ] 

3.  Grounds  for  punishing  a  criminal  attempt  less  severely 
than  the  corresponding  consummate  crime. 
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[In  some  cases,  the  consummation  of  the  crime  is  not  more  mis- 
chievous than  the  attempt  to  commit  it.  E.g.  Theft  consummated 
by  the  merest  amotion  of  the  subject  from  the  place  which  it  occu- 
pied, is  not  a  whit  more  mischievous  than  an  abortive  attempt  to 
amove  it.] 

Expediency  of  leaving  to  the  party  a  loou^  pomUentice, 
wherever  the  consummation  of  the  crime  would  be  more  mis- 
chievous than  the  attempt,  etc.  etc. 

[Departures  from  t^is  principle  in  the  English  Criminal 
law.  They  are  not  only  inexpedient,  but  are  out  of  analogy 
or  harmony  with  the  body  of  the  system.  Coventry  Act, 
Lord  Ellenborough's  Act,  etc. — ^Absurdity  of  the  Soman  and 
French  Law  in  this  respect.] 

4.  Distinction  between  a  remote  or  merely  incipient  attempt 
[i.e.  where  the  acts  of  the  party  would  not  naturally  consum- 
mate the  crime]  and  a  proocimate  or  perfect  attempt  [i.e,  where 
the  acts  of  the  party  would  naturally  consunmiate  the  crime, 
but  the  consummation  is  prevented  by  the  intervention  of  an 
extrinsic  cause.]     (G^.) 

Note, — Case  of  an  omission  not  followed  by  the  probable  mischief 
which  renders  it  criminal ;  but  where  the  omitting  party  intended 
the  mischief,  or,  at  least,  was  conscious  of  the  danger. 

Cannot  be  called  an  attempt:  for  an  attempt  imports  an  act 
pursuant  to  a  criminal  design,  or,  at  leasts  indicating  criminal 
knowledge. 

Is  there  any  case  (in  the  English  Criminal  Law)  in  which  a  party 
so  omitting  would  be  held  liable  as  for  an  attempt  ? 

[Note. — Would  it  be  expedient  to  define  generally  Corpus  delicti  : 
i.e.  the  sum  (or  aggregate)  of  the  properties  (or  characters)  which 
constitute  the  essence  (or  definition)  of  a  crime  of  a  given  class  ? 
K  so,  the  general  definition  and  explanation  would  be  placed  appo- 
sitely in  Chapter  HI.  For  the  expression  *  corpus  delicti^'  an  equiva- 
lent English  expression  (such,  for  example,  as  ^  essence  of  the  crime  *) 
might  easily  be  devised.]     (See  Table  IL  post.) 

5.  Distinction  between  criminal  attempts  in  respect  of 
differences  between  the  causes  which  prevent  their  consum- 
mation. 

Where  the  consummation  is  prevented  by  the  penitence  of 
the  party. 

Where  the  consunmiation  is  prevented,  not  by  the  peni- 
tence of  the  party,  but  by  the  intervention  of  an  extrinsic 


cause.** 


»  R.  V.  Taylor  1  F.  and  F.  6. 
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6.  Incitements  to  crima    \Std  j^.    Would  perhaps  be  placed 
more  appositely  in  the  Chapter  on  Principals  and  Accessories.] 


CHAPTER  V. 

Of  Principals  and  Accessories. 

[C***.  Can  a  so-called  *  accessory  after  the  fact  *  be  deemed 
an  accessory :  i,e.  a  person  who  aided  the  given  crime,  and  who 
therefore  must  have  been  party  to  it  before  its  conclusion  ? 
Ought  not  the  offence  of  the  so-called  Accessory  to  be  placed  in 
a  Chapter  of  the  Department  relating  to  Public  Crimes  ?] 


CHAPTER  VI. 


Of  Punishments  (including  those  consequences  of  crimes 
which  are  not  punishments  nominally,  but  which  are  punish- 
ments in  effect). 

1.  Enumeration  and  description  of  the  punishments  (and 
other  penal  consequences)  which  are  annexed  to  Crimes  by 
the  English  Criminal  Law :  (or  by  the  portion  of  the  English 
Criminal  Law  which  is  embraced  by  the  intended  Code.) 

E.g.  Death. 

Transportation. 

Imprisonment. 

Fine,  etc. 

General  Forfeiture. 


Corruption  of  blood  (with 


Q**,  As  to  the  expediency 


Escheat).  >   of  these  sweeping  and  indis- 


Incapacity   to   give    testi- 
mony, etc. 


criminating  punishments. 


2.  Rules  (or  Instructions)  for  the  application  of  Punishments. 

(a)  Where  the  nature  of  the  punishment  is  not  determined 
by  the  Law ;  or  where  the  degree  of  the  punishment  is  inde- 
terminate altogether ;  or  where  the  degree  of  the  punishment^ 
though  not  indeterminate  altogether,  is  determined  imperfectly 
or  proximately  by  the  assignment  of  a  maximum  and  minimum. 

Specimens  of  the  various  considerations  which  are  grounds 
for  the  Rules  or  Instructions,  viz. 
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Magnitude  of  the  mischief  which  the  crime  has  a  tendency 
to  produce. 

Difficulty  or  ease  with  which  it  may  usually  be  committed. 

Consummation  or  Attempt ;  If  attempt,  nature  of  the  cause 
which  rendered  it  abortive. 

Criminal  Knowledge  or  Negligence;  If  negligence,  the 
degree  of  it. 

Motive  or  inducement  to  the  crime ;  which,  though  it  com- 
monly is  foreign  to  the  question  of  guilt  or  innocence,  is  often  a 
good  reason  for  aggravating  or  mitigating  the  punishment. 

Disposition  of  the  criminal,  as  evinced  by  the  fact  in  question, 
or  by  extrinsic  testimony  to  his  general  character,  etc.  etc. 

(b)  In  the  case  of  a  repetition  of  the  crime. 

(c)  In  the  case  of  concurrent  crimes  (or,  rather,  concurrent 
convictions). 

3.  Extinction  of  liability  to  pimishment  (or  to  a  criminal 
action  or  pursuit). 

By  sufferance  of  the  punishment. 
By  Death. 

By  Prescription,  or  limitation  of  time. 
By  Pardon,  etc.  etc. 
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CODE  (OR  LAW)  OF  CRIMINAL  PROCEDURE 
AND  PREVENTIVE  POLICE." 

CrimifMl  Procedure. 

[Search  for  and  pursuit  of  crimes  already  committed. 
End,  prevention  of  crimes  through  the  infliction  of  punishment 
on  past  crimes.] 

1.  Ordinary  and   Extraordinary  Tribunals,  with  their  re- 
spective competence,  and  jurisdiction. 

2.  Ordinary  Procedure. 


I  .  I 

Up  to  accusation  (by  in-  After  accusation, 

dictment  or  information).  [La  jtistice.] 

[Police  judiciaire.] 

3.  Extraordinary  modes  of  Procedure  [marking  only  the 
anomalies;  and  referring,  for  the  general  rules,  to  the  or- 
dinary Procedure]. 

Preventive  Police, 

[End,  prevention  of  crimes,  but  not  through  the  infliction  of 
punishment  Embracing  such  means  of  preventing  crimes  as  are 
not  comprised  in  criminal  process.] 

Bules  for  regulation  of  prisons  (penal,  or  prisons  of  deten- 
tion), of  transport  vessels,  etc.     [QT*] 

Generalia. 

Distinction  between  civil  and  criminal  actions. 

Where  they  concur. 

Where  the  one  excludes  the  other. 

Where  they  are  pursuable  jointly. 

Where  they  are  pursuable  separately. 
Bules  of  evidence  peculiar  to  criminal  cases. 

M  Different    meanings    of   the   word  tered  by  inferior  tribunals. —  4.    Laws 

Police : —  which   impose    duties,    regarding    the 

1.  Preventive  Police. — 2.  Laws  which  community  generally.    A  miztore  of  all 

prevent  mediately. — 3.    Laws  adminis-  these. 
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ON  THE  USES  OF  THE  STUDY  OF 

JURISPRUDENCE. 


The  matter  of  the  following  Essay  is  chiefly  taken  from  the  Open- 
ing Lectures  of  the  two  several  Courses  delivered  by  Mr.  Austin  at 
the  London  University  and  at  the  Inner  Temple.  The  first  ten 
lectures  of  the  former  and  longer  Course  were  published  (greatly 
altered  and  expanded)  by  the  Author,  in  a  volume  bearing  the  title 
of  *  The  Province  of  Jurisprudence  Determined  ;*  which  has  been 
republished  since  his  death.  The  form  and  character  which  he  gave 
to  that  work  rendered  an  Introductory  Lecture  superfluous  and 
inappropriate.  It  was  consequently  omitted  \  nor  was  there  any  use 
or  place  assigned  to  it. 

It  is  evident  that  a  discourse  of  the  kind  could  not,  with  any 
fitness,  be  prefixed  to  the  subsequent  Lectures  of  that  Course,  as  now 
published. 

The  Second  Opening  Lecture  was  likewise  necessarily  excluded 
by  the  Author's  arrangement ;  according  to  which  the  lectures  de- 
livered at  the  Inner  Temple  were  (as  I  have  said  elsewhere)  incor- 
porated with  the  previous  and  longer  Course.  Like  the  former,  this 
therefore  remained  without  any  designated  place. 

Such  however,  I  knew,  was  Mr.  Austin's  sense  of  the  importance 
of  the  study  of  Jurisprudence,  that  if  he  had  completed  any  work 
containing  the  full  expression  of  his  opinions,  ^1  that  is  here 
gathered  together  (and  probably  much  more)  would  doubtless  have 
been  urged  in  favour  of  its  cultivation.  I  have  therefore  thought 
it  right  to  preserve  and  to  consolidate  whatever  was  of  permanent 
value  in  these  two  Introductory  Lectures,  and  have  incorporated 
with  them  some  fragments  on  the  subject  of  which  they  treat.  In 
this  instance,  and  in  this  alone,  I  have  presumed  to  make  some  slight 
changes  in  the  form  of  what  he  wrote ;  I  have  united  the  two  dis- 
courses, the  subject  and  purport  of  which  is  the  same,  into  one  con- 
tinuous Essay ;  omitting  inevitable  repetitions  and  supplying  a  few 
links  from  other  sources. 

The  table  at  the  end  does  not  belong  to  either  Lecture,  nor  to  any 
part  of  the  matter  above  described.  I  found  it  among  loose  scraps, 
with  no  mark  or  reference  as  to  its  destination.  Perhaps  it  belonged 
to  a  few  notes  relating  to  the  work  *  On  the  Principles  and  Relations 
of  Jurisprudence  and  Ethics,'  which  he  meditated.'^  As  it  gives  a 
brief  but  comprehensive  view  of  his  Idea  of  the  course  of  study 
necessary  to  the  forming  of  an  accomplished  Lawyer  or  Statesman, 
it  seemed  to  find  its  place  with  this  Essay  — S.  A. 

*•  See  Vol.  I.  preface,  p.  16,  aide. 
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Proper        TflE  appropriate  subject  of  Jurisprudence,  in  any  of  its  different 
Junspru-     departments,  is  positive  law :  Meaning  by  positive  law  (or  law 
enoe.         emphatically  so  called),  law  established  or  '  positum,'  in  an  in- 
dependent political  community,  by  the  express  or  tacit  authority 
of  its  sovereign  or  supreme  government 

Considered  as  a  whole,  and  as  implicated  or  connected  with 
one  another,  the  positive  laws  and  rules  of  a  particular  or 
specified  community,  are  a  system  or  body  of  law.  And  as 
limited  to  any  one  of  such  systems,  or  to  any  of  its  component 
parts,  jurisprudence  is  particular  or  national 

Though  every  system  of  law  has  its  specific  and  characteristic 
differences,  there  are  principles,  notions,  and  distinctions  common 
to  various  systems,  and  forming  analogies  or  likenesses  by  which 
such  systems  are  allied. 

Many  of  these  common  principles  are  common  to  all  systems ; 
— to  the  scanty  and  crude  systems  of  rude  societies,  and  the 
ampler  and  maturer  systems  of  refined  communities.  But  the 
ampler  and  maturer  systems  of  refined  communities  are  allied  by 
the  numerous  analogies  which  obtain  between  all  systems,  and  also 
by  numerous  analogies  which  obtain  exclusively  between  them- 
selves. Accordingly,  the  various  principles  common  to  maturer 
systems  (or  the  various  analogies  obtaining  between  them),  are 
the  subject  of  an  extensive  science :  which  science  (as  contra- 
distinguished to  national  or  particular  jurisprudence  on  one  side, 
and,  on  another,  to  the  science  of  legislation)  has  been  named 
General  (or  comparative)  Jurisprudence,  or  the  philosophy  (or 
general  principles)  of  positive  law. 

As  principles  abstracted  from  positive  systems  are  the 
subject  of  general  jurisprudence,  so  is  the  exposition  of  such 
principles  its  exclusive  or  appropriate  object.  With  the  goodness 
or  badness  of  laws,  as  tried  by  the  test  of  utility  (or  by  any  of 
the  various  tests  which  divide  the  opinions  of  mankind),  it  has 
no  immediate  concern.  If,  in  regard  to  some  of  the  principles 
which  form  its  appropriate  subject,  it  adverts  to  considerations 
of  utility,  it  adverts  to  such  considerations  for  the  purpose  of 
explaining  such  principles,  and  not  for  the  purpose  of  determin- 
ing their  worth.  And  this  distinguishes  the  science  in  question 
from  the  science  of  legislation :  which  affects  to  determine  the 
test  or  standard  (together  with  the  principles  subordinate  or 
consonant  to  sucH  test)  by  which  positive  law  ought  to  be  made, 
or  to  which  positive  law  ought  to  be  adjusted. 

If  the  possibility  of  such  a  science  appear  doubtful,  it  arises 
from  this ;  that  in  each  particular  system,  the  principles  and 


\ 
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distinctions  which  it  has  in  common  with  others,  are  complicated 
with  its  individual  peculiarities,  and  are  expressed  in  a  technical 
language  peculiar  to  itself. 

It  is  not  meant  to  be  afiSrmed  that  these  principles  and 
distinctions  are  conceived  with  equal  exactness  and  adequacy  in 
every  particular  system.  In  this  respect  different  systems  differ. 
But,  in  all,  they  are  to  be  found  more  or  less  nearly  conceived ; 
from  the  rude  conceptions  of  barbarians,  to  the  exact  conceptions 
of  the  Eoman  lawyers  or  of  enlightened  modern  jurists.' '^ 

I  mean,  then,  by  General  Jurisprudence,  the  science  concerned 
with  the  exposition  of  the  principles,  notions,  and  distinctions 
which  are  common  to  systems  of  law :  understanding  by  systems 
of  law,  the  ampler  and  maturer  systems  which,  by  reason  of 
their  amplitude  and  maturity,  are  pre-eminently  pregnant  with 
instruction. 

Of  the  principles,  notions,  and  distinctions  which  are  the 
subjects  of  general  jurisprudence,  some  may  be  esteemed  neces- 
sary. For  we  cannot  imagine  coherently  a  system  of  law  (or  a 
system  of  law  as  evolved  in  a  refined  community),  without  con- 
ceiving them  as  constituent  parts  of  it 

Of  these  necessary  principles,  notions,  and  distinctions,  I 
will  suggest  briefly  a  few  examples. 

1°.  The  notions  of  Duty,  Right,  Liberty,  Injury,  Punishment, 
Redress ;  with  their  various  relations  to.one  another,  and  to  Law, 
Sovereignty,  and  Independent  Political  Society : 

2°.  The  distinction  between  written  or  promulged,  and  un- 
written or  unpromulged  law,  in  the  juridical  or  improper  senses 
attributed  to  the  opposed  expressions ;  in  other  words,  between 
law  proceeding  immediately  from  a  sovereign  or  supreme  maker, 
and  law  proceeding  immediately  from  a  subject  or  subordinate 
maker  (with  the  authority  of  a  sovereign  or  supreme)  : 

^  Universal  Jurisprudence  is  the  sci-  superior  common  to  all  mankind.  And 
ence  of  the  Jtis  Gentium  of  the  Roman  this  (as  we  shall  see  hereafter)  ranks 
Lawyers,  as  expounded  by  Gaius.  international   law   with   morals  rather 

Mr.  Bcnthani'  is  of  opinion  that  it  than  with  law. 
must  be  confined  within  very  narrow  (2")  As  is  observed  by  Mr.  Bentham, 
bounds.  This  is  true,  if  by  expository  the  provisions  of  different  systems  are 
Universal  Jurisprudence  he  intended,  never  precisely  alike  ;  the  only  parts  in 
Jurisprudence  expository  of  that  which  which  they  agree  exactly,  being  those 
obtains  universally  as  Law.  leading  expressions  which   denote   the 

For  (1*)  Assuming  that  the  systems  necessary  parts  of  every  system  of  law. 
of  all  nations,  wholly  or  in  part,  exactly  E.g.  The  Rights  of  husbands,  wives, 
resembled  each  other  (i.e.  that  all  or  etc.  ;  the  law  relating  to  easements  here 
many  of  the  provisions  to  be  found  in  and  servitudes  in  France,  resemble  or 
those  several  systems  were  exactly  alike),  are  analogous  ;  but  arc  still  not  precisely 
still  we  could  not  speak  of  them  with  alike  either  in  matter  or  form,  and  there- 
propriety  as  forming  a  Universal  Law ;  fore  cannot  be  described  by  the  same 
the  sanction  being  applied  hy  the  govern-  form  of  words. 
TnerU  of  ectch  community^  and  not  by  a 
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3°.  The  distinction  of  Rights,  into  rights  availing  against 
the  world  at  large  (as,  for  example,  property  or  dominion),  and 
rights  availing  exclusively  against  persons  specifically  determined 
(as,  for  example,  rights  from  contracts) : 

4"".  The  distinction  of  rights  availing  against  the  world  at 
large,  into  property  or  dominion,  and  the  variously  restricted 
rights  which  are  carved  out  of  property  or  dominion : 

5°.  The  distinction  of  Obligations  (or  of  duties  corresponding 
to  rights  against  persons  specifically  determined)  into  obligations 
which  arise  from  contracts,  obligations  which  arise  from  injuries, 
and  obligations  which  arise  from  incidents  that  are  neither 
contracts  nor  injuries,  but  which  are  styled  analogically  obliga- 
tions '  quasi  ex  contractu :' 

6**.  The  distinction  of  Injuries  or  Delicts,  into  civil  injuries 
(or  private  delicts)  and  crimes  (or  public  delicts) ;  with  the 
distinction  of  civil  injuries  (or  private  delicts)  into  torts,  or 
delicts  (in  the  strict  acceptation  of  the  term),  and  breaches  of 
obligations  from  contracts,  or  of  obligations  '  quasi  ex  contractu.' 

It  will,  I  believe,  be  found,  on  a  little  examination  and 
reflection,  that  every  system  of  law  (or  every  system  of  law 
evolved  in  a  refined  community)  implies  the  notions  and  distinc- 
tions which  I  now  have  cited  as  examples;  together  with  a 
multitude  of  conclusions  imported  by  those  notions  and  distinc- 
tions, and  drawn  from  them,  by  the  builders  of  the  system, 
•  through  inferences  nearly  inevitable. 

Of  the  principles,  notions,  and  distinctions  which  are  the 
subjects  of  Greneral  Jurisprudence,  others  are  not  necessary  (in 
the  sense  which  I  have  given  to  the  expression).  We  may 
imagine  coherently  an  expanded  system  of  law,  without  con- 
ceiving them  as  constituent  parts  of  it  But  as  they  rest  upon 
grounds  of  utility  which  extend  through  all  communities,  and 
which  are  palpable  or  obvious  in  all  refined  communities,  they 
in  fact  occur  very  generally  in  matured  systems  of  law  ;  and 
therefore  may  be  ranked  properly  with  the  general  principles 
which  are  the  subjects  of  general  jurisprudence. 

Such,  for  example,  is  the  distinction  of  law  into  *  jus  per- 
sonarum'  and  'jus  rerum':  the  principle  of  the  scientific 
arrangement  given  to  the  Roman  Law  by  the  authors  of  the 
elementary  or  institutional  treatises  from  which  Justinian's 
Institutes  were  copied  and  compiled.  The  distinction,  I  believe, 
is  an  arbitrarily  assumed  basis  for  a  scientific  arrangement  of  a 
body  of  law.  But  being  a  commodious  basis  for  an  arrangement 
of  a  body  of  law,  it  has  been  very  generally  adopted  by  those 
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who  have  attempted  such  arrangements  in  the  modern  European 
nations.  It  has  been  very  generally  adopted  by  the  compilers 
of  the  authoritative  Codes  which  obtain  in  some  of  those  nations, 
and  by  private  authors  of  expository  treatises  on  entire  bodies 
of  law.  Nay,  some  who  have  mistaken  the  import  of  it,  and 
who  have  contemptuously  rejected  it,  as  denoted  by  the  obscure 
antithesis  of  'jus  personarum  et  rerum,'  have  yet  assumed  it 
under  other  (and  certainly  more  appropriate)  names,  as  the  basis 
of  a  natural  arrangement.  Meaning,  I  presume,  by  a  natural 
arrangement,  an  arrangement  so  commodious,  and  so  highly  and 
obviously  commodious,  that  any  judicious  methodiser  of  a  body 
of  law  would  naturally  (or  of  course)  adopt  it. 

But  it  will  be  impossible,  or  useless,  to  attempt  an  exposition 
of  these  principles,  notions  and  distinctions,  until  by  careful 
analysis,  we  have  accurately  determined  the  meaning  of  certain 
leading  terms  which  we  must  necessarily  employ ;  terms  which 
recur  incessantly  in  every  department  of  the  science :  which, 
whithersoever  we  turn  ourselves,  we  are  sure  to  encounter. 
Such,  for  instance,  are  the  following:  Law,  Bight,  Obligation, 
Injury,  Sanction :  Person,  Thing,  Act,  Forbearance.  Unless  the 
import  of  these  are  determined  at  the  outset,  the  subsequent 
speculations  will  be  a  tissue  of  uncertain  talk. 

It  is  not  unusual  with  writers  who  call  and  think  themselves 
'  instittUional '  to  take  for  granted,  that  they  know  tha  meaning 
of  these  terms,  and  that  the  meaning  must  be  known  by  those 
to  whom  they  address  themselves.  Misled  by  a  fallacious  test, 
they  fancy  that  the  meaning  is  simple  and  certain,  because  the 
expressions  are  familiar.  Not  pausing  to  ask  their  import,  not 
suspecting  that  their  import  can  need  inquiry,  they  cast  them 
before  the  reader  without  an  attempt  at  explanation,  and  then 
proceed  (without  ceremony)  to  talk  about  them. 

These  terms,  nevertheless,  are  beset  with  numerous  ambigu- 
ities :  their  meaning,  instead  of  being  simple,  is  extremely 
complex :  and  every  discourse  which  embraces  Law  as  a  whole, 
should  point  distinctly  at  those  ambiguities,  and  should  sever 
that  complex  meaning  into  the  simpler  notions  which  compose  it. 

Many  of  those  who  have  written  upon  Law,  have  defined 
these  expressions.  But  most  of  their  definitions  are  so  constructed 
that,  instead  of  shedding  light  upon  the  thing  defined,  they 
involve  it  in  thicker  obscurity.  In  most  attempts  to  define  the 
terms  in  question,  there  is  all  the  pedantry  without  the  reality 
of  logic :  the  form  and  husk,  without  the  substance.  The 
pretended  definitions  are  purely  circular :  turning  upon  the  very 
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expressions  which  they  affect  to  elucidate,  or  upon  expressions 
which  are  exactly  equivalent. 

In  truth,  some  of  these  terms  will  not  admit  of  definition 
in  the  formal  or  regular  manner.  And  as  to  the  rest,  to  define 
them  in  that  manner  is  utterly  useless.  For  the  terms  which 
enter  into  the  abridged  and  concise  definition,  need  as  much 
elucidation  as  the  very  expression  which  is  defined. 

The  import  of  the  terms  in  question  is  extremely  complex. 
They  are  short  marks  for  long  series  of  propositions.  And,  what 
aggravates  the  difficulty  of  explaining  their  meaning  clearly,  is 
the  intimate  and  indissoluble  connection  which  subsists  between 
them.  To  state  the  signification  of  each,  and  to  shew  the 
relation  in  which  it  stands  to  the  others,  is  not  a  thing  to  be 
accomplished  by  short  and  disjointed  definitions,  but  demands  a 
dissertation,  long,  intricate  and  coherent 

For  example:  Of  Laws  or  Eules  there  are  various  classes. 
Now  these  classes  ought  to  be  carefully  distinguished.  For  the 
confusion  of  them  under  a  common  name,  and  the  consequent 
tendency  to  confound  Law  and  Morals,  is  one  most  prolific  source 
of  jargon  darkness  and  perplexity.  By  a  careftil  analysis  of 
leading  terms,  law  is  detached  from  morals,  and  the  attention  of 
the  student  of  jurisprudence  is  confined  to  the  distinctions  and 
divisions  which  relate  to  law  exclusively. 

But  in  order  to  distinguish  the  various  classes  of  laws,  it  is 
necessary  to  proceed  thus : — To  exhibit,  first,  the  resemblance 
between  them,  and,  then,  their  specific  differences :  to  state  why 
they  are  ranked  under  a  common  expression,  and  then  to  explain 
the  marks  hy  which  they  are  distinguished.  Till  this  is  ac- 
compUshed,  the  appropriate  subject  of  Jurisprudence  is  not 
discernible  precisely.  It  does  not  stand  out.  It  is  not  suf- 
ficiently detached  from  the  resembling  or  analogous  objects  with 
which  it  is  liable  to  be  confounded. 

Thus,  for  example,  in  order  to  establish  the  distinction 
between  Written  and  Unwritten  Law,  we  must  scrutinise  the 
nature  of  the  latter :  a  question  which  is  full  of  difficulty ;  and 
which  has  hardly  been  examined  with  the  requisite  exactness  by 
most  of  the  writers  who  have  turned  their  attention  to  the  sub- 
ject. I  find  it  much  vituperated,  and  I  find  it  as  much  extolled; 
but  I  scarcely  find  an  endeavour  to  determine  what  it  is.  But 
if  this  humbler  object  were  well  investigated,  most  of  the  con- 
troversy about  its  merits  would  probably  subside. 

To  compare  generally,  or  in  the  abstract,  the  merits  of  the 
two  species,  would  be  found  useless :  and  the  expediency  of  the 
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process  which  has  been  styled  Codification,  would  resolve  itself 
into  a  question  of  time,  place,  and  circumstance. 

The  word  Jurisprudence  itself  is  not  free  from  ambiguity ; 
it  has  been  used  to  denote — 

The  knowledge  of  Law  as  a  science,  combined  with  the  art 
or  practical  habit  or  skill  of  applying  it ;  or,  secondly. 

Legislation ; — the  science  of  what  (mght  to  he  done  towards 
making  good  laws,  combined  with  the  art  of  doing  it. 

Inasmuch  as  the  knowledge  of  what  ought  to  be,  supposes 
a  knowledge  of  what  is,  legislation  supposes  jurisprudence,  but 
jurisprudence  does  not  suppose  legislation.  What  laws  have 
been  and  are,  may  be  known  without  a  knowledge  of  what  they 
ought  to  be.  Inasmuch  as  a  knowledge  of  what  ought  to  be,  is 
bottomed  on  a  knowledge  of  antecedents  cognato  generey  legisla- 
tion supposes  jurisprudence. 

With  us.  Jurisprudence  is  the  science  of  what  is  essential  to 
law,  combined  with  the  science  of  what  it  ought  to  be.^^  It  is 
particular  or  universal.  Particular  Jurisprudence  is  the  science 
of  any  actual  system  of  law,  or  of  any  portion  of  it.  The  only 
practical  jurisprudence  is  particular. 

The  proper  subject  of  General  or  Universal  Jurisprudence 
(as  distinguished  from  Universal  Legislation)  is  a  description  of 
such  subjects  and  ends  of  Law  as  are  common  to  all  systems ; 
and  of  those  resemblances  between  different  systems  which  are 
bottomed  in  the  common  nature  of  man,  or  correspond  to  the 
resembling  points  in  their  several  positions. 

And  these  resemblances  will  be  found  to  be  very  close,  and 
to  cover  a  large  part  of  the  field.  They  are  necessarily  confined 
to  the  resemblances  between  the  systems  of  a  few  nations ;  since 
it  is  only  a  few  systems  with  which  it  is  possible  to  become 
acquainted,  even  imperfectly.  From  these,  however,  the  rest 
may  be  presumed.  And  it  is  only  the  systems  of  two  or  three 
nations  which  deserve  attention : — the  writings  of  the  Roman 
Jurists ;  the  decisions  of  English  Judges  in  modem  times ;  the 
provisions  of  French  and  Prussian  Codes  as  to  arrangement. 
Though  the  points  are  also  few  in  which  the  laws  of  nations 
ought  to  be  the  same  {i.e.  precisely  alike),  yet  there  is  much 
room  for  universal  legislation :  i,e,  the  circumstances  not  precisely 
alike  may  be  treated  of  together,  in  respect  of  what  they  have 
in  common ;  with  remarks  directed  to  their  diflferences.  Whether 
the  principles  unfolded  deserve  the  name  of  Universal  or  not,  is 

"^  For  its  meaning  in  the  sense  of  the  French,  see  Blondeau,  Dapin,  and  others. 
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of  no  importance.     Jurisprudence  may  be  universal  with  respect 
to  its  subjects :  Not  less  so  than  legislation. 


Inevitable 
(and  some- 
times in- 
tentional) 
implica- 
tion of 
Legisla- 
tion with 
Jurispru- 
dence. 


It  is  impossible  to  consider  Jurisprudence  quite  apart  from 
Legislation ;  since  the  inducements  or  considerations  of  expedi- 
ency which  lead  to  the  establishment  of  laws,  must  be  adverted 
to  in  explaining  their  origin  and  mechanism.  If  the  causes  of 
laws  and  of  the  rights  and  obligations  which  they  create  be  not 
assigned,  the  laws  themselves  are  unintelligible. 

Where  the  subject  is  the  same,  but  the  provisions  of  different 
systems  with  respect  to  that  subject  are  different,  it  is  necessary 
to  assign  the  causes  of  the  difference :  whether  they  consist  in  a 
necessary  diversity  of  circumstances,  or  in  a  diversity  of  views 
on  the  part  of  their  respective  authors  with  reference  to  the 
encfe  of  Law.  Thus,  the  rejection  or  limited  reception  of  entails 
in  one  system,  and  their  extensive  reception  in  another,  are  partly 
owing  to  the  different  circumstances  in  which  the  communities 
are  placed ; — partly  to  the  different  views  of  the  aristocratic  and 
democratic  legislators  by  whom  these  provisions  have  been 
severally  made. 

So  far  as  these  differences  are  inevitable — are  imposed  upon 
different  countries — there  can  be  no  room  for  praise  or  blame. 
Where  they  are  the  effect  of  choice,  there  is  room  for  praise  or 
blame ;  but  I  shall  treat  them  not  as  subjects  of  either,  but  as 
causes  explaining  the  existence  of  the  differences.  So  of  the 
admission  or  prohibition  of  divorce — Marriages  within  certain 
degrees,  etc. 

Wherever  an  opinion  is  pronounced  upon  the  merits  and 
demerits  of  Law,  an  impartial  statement  of  the  conflicting 
opinions  should  be  given.  The  teacher  of  Jurisprudence  may 
have,  and  probably  has,  decided  opinions  of  his  own;  but  it 
may  be  questioned  whether  earnestness  be  less  favourable  to 
impartiality  than  indifference ;  and  he  ought  not  to  attempt  to 
insinuate  his  opinion  of  merit  and  demerit  under  pretence  of 
assigning  causes.  In  certain  cases  which  do  not  try  the  passions 
(as  rescission  of  contract  for  inadequacy  of  consideration)  he 
may,  with  advantage,  offer  opinions  upon  merits  and  demerits. 
These  occasional  excursions  into  the  territory  of  Legislation,  may 
serve  to  give  a  specimen  of  the  manner  in  which  such  questions 
should  be  treated.  This  particularly  applies  to  Codification :  a 
question  which  may  be  agitated  with  safety,  because  everybody 
must  admit  that  Law  ought  to  be  known,  whatever  he  may 
think  of  the  provisions  of  which  it  ought  to  consist. 
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Attempting  to  expound  the  principles  which  are  the  subject 
of  the  science  of  Jurisprudence  (or  rather  to  expound  as  many 
of  them  as  a  limited  Course  of  Lectures  will  embrace),  he  must 
not  only  try  to  state  them  in  general  or  abstract  expressions, 
but  must  also  endeavour  to  illustrate  them  by  examples  from 
particular  systems :  especially  by  examples  from  the  Law  of 
England,  and  from  the  Boman  or  Civil  Law. 

For  the  following  suflBcient  reason  (to  which  many  others  Value  of 
might  be  added),  the  Eoman  or  Civil  Law  is,  of  all  particular  of  Roman 
systems,  other  than  the  Law  of  England,  the  best  of  the  sources  Law. 
from  which  such  illustrations  might  be  drawn. 

In  some  of  the  nations  of  modem  Continental  Europe  (as, 
for  example,  in  France),  the  actual  system  of  law  is  mainly  of 
Boman  descent;  and  in  others  of  the  same  nations  (sis,  for 
example,  in  the  States  of  Germany),  the  actual  system  of  law, 
though  not  descended  from  the  Boman,  has  been  closely  assimi- 
lated to  the  Boman  by  large  importations  from  it. 

Accordingly,  in  most  of  the  nations  of  modern  Continental 
Europe,  much  of  the  substance  of  the  actual  system,  and  much 
of  the  technical  language  in  which  it  is  clothed,  is  derived  from 
the  Boman  Law,  and  without  some  knowledge  of  the  Boman 
Law  the  technical  language  is  unintelligible;  whilst  the  order 
or  arrangement  commonly  given  to  the  system,  imitates  the 
exemplar  of  a  scientific  arrangement  which  is  presented  by  the 
Institutes  of  Justinian.  Even  in  our  own  country,  a  large 
portion  of  the  Ecclesiastical  and  Equity,  and  some  (though  a 
smaller)  portion  of  the  Common  Law,  is  derived  immediately 
from  the  Boman  Law,  or  from  the  Boman  through  the  Canon. 

Nor  has  the  influence  of  the  Boman  Law  been  limited  to 
the  positive  law  of  the  modem  European  nations.  For  the 
technical  language  of  this  all -reaching  system  has  deeply 
tinctured  the  language  of  the  international  law  or  morality 
which  those  nations  affect  to  observe.  By  drawing,  then,  largely 
for  examples  on  the  Boman  or  Civil  Law,  an  expositor  of  General 
Jurisprudence  (whilst  illustrating  his  appropriate  subject)  might 
present  an  idea  of  a  system  which  is  a  key  to  the  international 
morality,  the  diplomacy,  and  to  much  of  the  positive  law,  of 
modern  civilised  conmiunities. 

It  is  much  to  be  regretted  that  the  study  of  the  Boman 
Law  is  neglected  in  this  country,  and  that  the  real  merits  of  its 
founders  and  expositors  are  so  little  imderstood. 

Much  has  been  talked  of  the  philosophy  of  the   Boman 
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Institutional  writers.  Of  familiarity  with  Grecian  philosophy 
there  are  few  traces  in  their  writings,  and  the  little  that  they 
have  borrowed  from  that  source  is  the  veriest  foolishness :  for 
example,  their  account  of  Jv&  naturcUe,  in  which  they  confound 
law  with  animal  instincts ;  law,  with  all  those  wants  and  neces- 
sities of  mankind  which  are  causes  of  its  institution. 

Nor  is  the  Boman  law  to  be  resorted  to  as  a  magazine  of 
legislative  wisdom.  The  great  Eoman  Lawyers  are,  in  truth, 
expositors  of  a  positive  or  technical  system.  Not  Lord  Coke 
himself  is  more  purely  technical.  Their  real  merits  lie  in  their 
thorough  mastery  of  that  system ;  in  their  command  of  its  prin- 
ciples ;  in  the  readiness  with  which  they  recall,  and  the  facility 
and  certainty  with  which  they  apply  them. 

In  support  of  my  own  opinion  of  these  great  writers  I  shall 
quote  the  authority  of  two  of  the  most  eminent  Jurists  of  modem 
times. 

'The  permanent  value  of  the  Corpus  Juris  Civilis,'  says 
Falck,  '  does  not  lie  in  the  Decrees  of  the  Emperors,  but  in  the 
remains  of  juristical  literature  which  have  been  preserved  in  the 
Pandects.  Nor  is  it  so  much  the  matter  of  these  juristical 
writings,  as  the  scientific  method  employed  by  the  authors  in 
explicating  the  notions  and  maxims  with  which  they  have  to 
deal,  that  has  rendered  them  models  to  all  succeeding  ages,  and 
pre-eminently  fitted  them  to  produce  and  to  develop  those 
qualities  of  the  mind  which  are  requisite  to  form  a  Jurist.^ 

And  Savigny  says,  '  It  has  been  shewn  above,  that,  in  our 
science,  all  results  depend  on  the  possession  of  leading  principles ; 
and  it  is  exactly  this  possession  upon  which  the  greatness  of  the 
Boman  Jurists  rests.  The  notions  and  maxims  of  their  science 
do  not  appear  to  them  to  be  the  creatures  of  their  own  will ; 
they  are  actual  beings,  with  whose  existence  and  genealogy  they 
have  become  familiar  from  long  and  intimate  intercourse.  Hence 
their  whole  method  of  proceeding  has  a  certainty  which  is  found 
nowhere  else  except  in  mathematics ;  and  it  may  be  said  without 
exaggeration,  that  they  calculate  with  their  ideas.  If  they  have 
a  case  to  decide,  they  begin  by  acquiring  the  most  vivid  and 
distinct  perception  of  it,  and  we  see  before  our  eyes  the  rise  and 
progress  of  the  whole  affair,  and  all  the  changes  it  undergoes. 
It  is  as  if  this  particular  case  were  the  germ  whence  the  whole 
science  was  to  be  developed.  Hence,  with  them,  theory  and 
practice  are  not  in  fact  distinct ;  their  theory  is  so  thoroughly 
worked  out  as  to  be  fit  for  immediate  application,  and  their 

w  Jurist.  Encyc.  cap.  iL  §  109. 
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practice  is  uniformly  ennobled  by  scientific  treatment  In  every 
principle  they  see  a  case  to  which  it  may  be  applied ;  in  every 
case,  the  rule  by  which  it  is  determined ;  and,  in  the  facility 
with  which  they  pass  from  the  general  to  the  particular  and  the 
particular  to  the  general,  their  mastery  is  indisputable.'^* 

In  consequence  of  this  mastery  of  principles,  of  their  perfect 
consistency  ('elegantia'^),  and  of  the  clearness  of  the  method 
in  which  they  are  arranged,  there  is  no  positive  system  of  law 
which  it  is  so  easy  to  seize  as  a  whole.  The  smallness  of  its 
volume  tends  to  the  same  end. 

The  principles  themselves,  many  of  them  being  derived  from 
barbarous  ages,  are  indeed  ill  fitted  to  the  ends  of  law ;  and  the 
conclusions  at  which  they  arrive  being  logical  consequences  of 
their  imperfect  principles,  necessarily  partake  of  the  same  defect.*^ 

A  subordinate  merit  of  the  Roman  lawyers  is  their  style, 
always  simple  and  clear,  commonly  brief  and  nervous,  and 
entirely  free  from  nitor.  Its  merits  are  appropriate  and  in 
perfect  taste.  It  bears  the  same  relation  to  that  of  Blackstone 
and  Gravina,  which  a  Grecian  statue  bears  to  a  milliner's  doll 
in  the  finery  of  the  season. 

I  by  no  means  mean  to  put  the  study  of  the  Boman  Law  on 
a  level  in  point  of  importance  with  that  of  the  Aristotelic  Logic 
(for  the  Roman  Law  is  not  necessary) :  but  in  the  respect  now 
under  consideration,  it  bears  the  same  relation  to  law  and  morals, 
which  the  school  logic  bears  to  philosophy. 

The  number  of  the  analogies  between  the  Roman  Law  and 
many  of  the  Continental  systems,  and  between  the  Roman  and 
English  Law,  is  not  indeed  to  be  wondered  at :  since  those 
Continental  systems  and  also  our  own  system  of  Equity,  have 
been  formed  more  or  less  extensively  on  the  Roman  Law ;  chiefly 
on  the  Roman,  through  the  Canon.  But  the  English  Law,  like 
the  Roman,  is,  for  the  most  part,  indigenous,  or  comparatively 
little  has  been  imported  into  it  from  the  Roman.  The  coin- 
cidences shew  how  numerous  are  the  principles  and  distinctions 
which  all  systems  of  law  have  in  common.  The  extensive 
coincidence  of  particular  systems  may  be  ascertained  practically 
by  comparing  two  expositions  of  any  two  bodies  of  law.  The 
coincidence  is  pre-eminently  remarkable  in  the  Roman  Law  and 
the  Common  Law  of  England. 

"•  Vom  Beruf^  etc  cap.  iv.  p.  80.  semper  probem,  quae  ssepe  ducuntur  ex 

^  For  this  application  of  the  word  quibusdam  veteris  persuasionis  apicibus 

'elemntia,' see  p.  635,  an^.  opinione  consecratis. ' — Leibnitz,   Episi, 

^  *  Quanuqam  non  ideo  conclusiones  cui  Kestnerum. 
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Uses  of  the  Having  stated  generally  the  nature  of  the  science  of  Juris- 

Jurispru-  prudence,  and  also  the  manner  in  which  I  think  it  ought  to 
dence.  be  expounded,  I  proceed  to  indicate  briefly  a  few  of  its  possible 
uses. 

I  would  remark,  in  the  first  place,  that  a  well-grounded  study 
of  the  principles  which  form  the  subject  of  the  science,  would  be 
an  advantageous  preparative  for  the  study  of  English  Law. 

To  the  student  who  begins  the  study  of  the  English  Law, 
without  some  previous  knowledge  of  the  rationale  of  law  in 
general,  it  naturally  appears  an  assemblage  of  arbitrary  and 
unconnected  rules.  But  if  he  approached  it  with  a  well-grounded 
knowledge  of  the  general  principles  of  jurisprudence,  and  with 
the  map  of  a  body  of  law  distinctly  impressed  upon  his  mind, 
he  might  obtain  a  clear  conception  of  it  (as  a  system  or  organic 
whole)  with  comparative  ease  and  rapidity. 

With  comparative  ease  and  rapidity,  he  might  perceive  the 
various  relations  of  its  various  parts;  the  dependence  of  its 
minuter  rules  on  its  general  principles ;  and  the  subordination 
of  such  of  these  principles  as  are  less  general  or  extensive,  to 
such  of  them  as  are  more  general,  and  run  through  the  whole 
of  its  structure. 

In  short,  the  preliminary  study  of  the  general  principles  of 
jurisprudence,  and  the  mental  habits  which  the  study  of  them 
tends  to  engender,  would  enable  him  to  acquire  the  principles  of 
English  jurisprudence,  in  particular,  far  more  speedily  and 
accurately  than  he  possibly  could  have  acquired  them,  in  case  he 
had  begun  the  study  of  them  without  the  preparative  discipline. 

There  is  (I  believe)  a  not  unprevalent  opinion,  that  the 
study  of  the  science  whose  uses  I  am  endeavouring  to  demonstrate, 
might  tend  to  disqualify  the  student  for  the  practice  of  the  law, 
or  to  inspire  him  with  an  aversion  from  the  practice  of  it.  That 
some  who  have  studied  this  science  have  shewn  themselves 
incapable  of  practice,  or  that  some  who  have  studied  this  science 
have  conceived  a  disgust  of  practice,  is  not  improbably  a  fact. 
But  in  spite  of  this  seeming  experience  in  favour  of  the  opinion 
in  question,  I  deny  that  the  study  itself  has  the  tendency  which 
the  opinion  imputes  to  it. 

A  well-grounded  knowledge  of  the  general  principles  of 
jurisprudence  helps,  as  I  have  said,  to  a  well-grounded  knowledge 
of  the  principles  of  English  jurisprudence ;  and  a  previous  well- 
grounded  knowledge  of  the  principles  of  English  jurisprudence, 
can  scarcely  incapacitate  the  student  for  the  acquisition  of 
practical  knowledge  in  the  chambers  of  a  conveyancer,  pleader. 
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or  draftsman.  Armed  with  that  previous  knowledge,  he  seizes 
the  rationale  of  the  practice  which  he  there  witnesses  and 
partakes  in,  with  comparative  ease  and  rapidity ;  and  his  acquisi- 
tion of  practical  knowledge,  and  practical  dexterity  and  readiness, 
is  much  less  irksome  than  it  would  be  in  case  it  were  merely 
empirical.  Insomuch,  that  the  study  of  the  general  principles 
of  jurisprudence,  instead  of  having  any  of  the  tendency  which 
the  opinion  in  question  imputes  to  it,  has  a  tendency  (by  ultimate 
consequence)  to  qualify  for  practice,  and  to  lessen  the  natural 
repugnance  with  which  it  is  regarded  by  beginners. 

The  advantage  of  the  study  of  common  principles  and  dis-  System 
tinctions,  and  of  history  considered  as  a  preparative  for  the  study  pr^ia.  ^° 
of  one's  own  particular  system,  is  fully  appreciated  in  Prussia : 
a  country  whose  administrators,  for  practical  skill,  are  at  least 
on  a  level  with  those  of  any  country  in  Europe. 

In  the  Prussian  Universities,  little  or  no  attention  is  given 
by  the  Law  Faculty  to  the  actual  law  of  the  country.  Their 
studies  are  wholly  or  almost  entirely  confined  to  the  general 
principles  of  Law ;  to  the  Boman,  Canon,  and  Feudal  law,  as  the 
sources  of  the  actual  system:  the  Government  trusting  that 
those  who  are  acquainted  with  such  general  principles  and  with 
the  historical  basis  of  the  actual  system,  will  acquire  that  actual 
system  more  readily,  as  well  as  more  groundedly,  than  if  they 
had  at  once  set  down  to  the  study  of  it,  or  tried  to  acquire  it 
empirically. 

'In  the  Prussian  states,'  says  Savigny,  'ever  since  the. 
establishment  of  the  Landrecht,  no  order  of  study  has  ever  been 
prescribed ;  and  this  freedom  from  restraint,  sanctioned  by  the 
former  experience  of  the  German  universities,  has  never  been 
infringed  upon.  Even  the  number  of  professors,  formerly 
required  on  account  of  the  Common  Law  (Gemeines  Recht),  has 
not  been  reduced,  and  the  curators  of  the  universities  have  never 
led  either  the  professors  or  the  students  to  believe,  that  a  part 
of  the  lectures,  formerly  necessary,  were  likely  to  be  dispensed 
with.  Originally  it  was  thought  advisable  that,  in  each  univer- 
sity, one  chair  at  least  should  be  set  apart  for  the  Prussian  law, 
and  a  considerable  prize  was  offered  for  the  best  manual.  But 
even  this  was  subsequently  no  longer  required ;  and,  up  to  the 
present  time,  the  Prussian  law  has  not  been  taught  at  the 
university  of  Berlin.  The  established  examinations  are  formed 
upon  the  same  principle;  the  first,  on  the  entrance  into  real 
matters  of  business,  turning  exclusively  on  the  common  law ; 
the  next  period  is  set  apart  for  the  directly-practical  education 
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of  the  jurisconsults;  and  the  two  following  examinations  are 
the  first  that  have  the  Landrecht  for  their  subject-matter;  at 
the  same  time,  however,  without  excluding  the  common  law. 
At  present,  therefore,  juridical  education  is  considered  to  consist 
of  two  halves ;  the  first  half  (the  university)  including  only  the 
learned  groundwork ;  the  second,  on  the  other  hand,  having  for 
its  object  the  knowledge  of  the  Landrecht,  the  knowledge  of  the 
Prussian  procedure,  and  practical  skill. '^^ 

The  opinion  I  have  expressed  was  that  of  Hale,  Mansfield,^ 
and  others  (as  evinced  by  their  practice)  and  was  recommended 
by  Sir  William  Blackstone,  some  eighty  years  ago.** 

Backed  by  such  authority,  I  think  I  may  conclude  that  the 
science  in  question,  if  taught  and  studied  skilfully  and  effectually, 
and  with  the  requisite  detail,  would  be  no  inconsiderable  help  to 
the  acquisition  of  English  law. 

I  may  also  urge  the  utility  of  acquiring  the  talent  of  seizing 
or  divining  readily  the  principles  and  provisions  (through  the 
mist  of  a  strange  phraseology)  of  other  systems  of  law,  were  it 
only  in  a  mere  practical  point  of  view  : 

1°  With  a  view  to  practice,  or  to  the  administration  of 
justice  in  those  of  our  foreign  dependencies  wherein  foreign 
systems  of  law  more  or  less  obtain.  2°  With  a  view  to  the 
systems  of  law  founded  on  the  Eoman  directly,  or  through  the 
Canon  or  the  Roman,  which  even  at  home  have  an  application 
to  certain  classes  of  objects.  3°.  With  a  \dew  to  questions 
arising  incidentally,  even  in  the  Courts  which  administer  indi- 
genous law.  4°.  With  a  view  to  the  questions  in  the  way  of 
appeal  coming  before  the  Privy  Council :  A  Court  which  is 
bound  to  decide  questions  arising  out  of  numerous  systems, 
without  the  possibility  of  judges  or  advocates  having  any  specific 
knowledge  of  them :  an  evil  for  which  a  familiarity  with  the 
general  principles  of  law  on  the  part  of  the  Court  and  advocates 
is  the  only  conceivable  palliative. 

For,  certainly,  a  man  familiar  with  such  principles,  as 
detached  from  any  particular  systems,  and  accustomed  to  seize 
analogies,  will  be  less  puzzled  with  Mahomedan  or  Hindoo 
institutions  than  if  he  knew  them  only  in  concreto,  as  they  are 

•^  Savigny    Vom    Beruf^   etc.  Hay-  so  little  studied  in  England.' — Bamet's 

ward's  translation,  p.  166.  Xt/c,  p.  7. 

•*  *  Lord  Hale  often  said,  the  true         •*  Blackstone  recommends  the  study 

grounds  and  reasons  of  law  were  so  well  of  the  Law  of  Nature,  and  of  the  Roman 

delivered  in  the  (Roman)  Digests,  that  Law,  in  connection  with  the  study  of  the 

a  man  could  never  understand  law  as  a  particular  grounds  of  our  own.     By  Law 

science  so  well  as  by  seeking  it  there,  ofNature,  etc.,  he  seems  to  mean  the  very 

and  therefore  lamented  much  that  it  was  study  which  I  am  now  commending. 
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in  his  own  system :  nor  would  he  be  quite  so  inclined  to  bend 
every  Hindoo  institution  to  the  model  of  his  own. 

And  (secondly)  without  some  familiarity  with  foreign  systems, 
no  lawyer  can  or  will  appreciate  accurately  the  defects  or  merits 
of  his  own. 

And  as  a  well-grounded  knowledge  of  the  science  whose 
uses  I  am  endeavouring  to  demonstrate,  would  facilitate  to  the 
student  the  acquisition  of  the  English  law,  so  would  it  enable 
him  to  apprehend,  with  comparative  ease  and  rapidity,  almost 
any  of  the  foreign  systems  to  which  he  might  direct  his  attention. 
So  numerous,  as  I  have  said,  are  the  principles  common  to 
systems  of  law,  that  a  lawyer  who  has  mastered  the  law  which 
obtains  in  his  own  country,  has  mastered  implicitly  most  of  the 
substance  of  the  law  which  obtains  in  any  other  community. 
So  that  the  difficulty  with  which  a  lawyer,  versed  in  the  law  of 
his  own  country,  apprehends  the  law  of  another,  is  rather  the 
result  of  diflferences  between  the  terms  of  the  systems,  than  of 
substantial  or  real  diflferences  between  their  maxims  and  rules. 

Now  the  obstacle  to  the  apprehension  of  foreign  systems 
which  is  opposed  by  their  technical  language,  might  in  part  be 
obviated  or  lightened  to  the  student  of  General  Jurisprudence, 
if  the  science  were  expounded  to  him  competently,  in  the  method 
which  I  shall  endeavour  to  observe.  If  the  exposition  of  the 
science  were  made  agreeably  to  that  method,  it  would  explain 
incidentally  the  leading  terms,  as  well  as  the  leading  principles, 
of  the  Eoman  or  Civil  Law.  And  if  the  student  were  possessed 
of  those  terms,  and  were  also  grounded  thoroughly  in  the  law  of 
his  own  country,  he  would  master  with  little  difl&culty  the 
substance  of  the  Roman  system,  and  of  any  of  the  modern  systems 
which  are  mainly  derivatives  from  the  Roman. 

It  has,  I  perceive,  been  maintained  by  some  able  and  dis- 
tinguished persons,  that  the  jurisdiction  of  the  Ecclesiastical 
Courts  ought  to  be  extended,  in  order  that  the  ecclesiastical  bar 
may  not  be  extinguished,  and  that  a  suflBcient  supply  of  Civilians 
may  be  secured  to  the  country. 

The  importance  of  securing  the  existence  of  a  body  of 
lawyers,  with  a  somewhat  extensive  knowledge  of  the  Civil  Law, 
is  not  to  be  disputed.  Questions  arise  incidentally  in  all  our 
tribunals,  on  systems  of  foreign  law,  which  are  mainly  founded 
on  the  Civil.  The  law  obtaining  in  some  of  our  colonies  is 
principally  derived  from  the  same  original  And  questions 
arising  directly  out  of  colonial  law,  are  brought  before  the  Privy 
Council  in  the  way  of  appeal.     In  order  that  these  [various 
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questions  may  be  justly  decided,  and  in  order  that  the  law  of 
these  colonies  may  be  duly  administered,  the  existence  of  a 
body  of  English  lawyers,  with  a  somewhat  extensive  knowledge 
of  the  Civil  Law,  is  manifestly  requisite. 

But  I  think  it  will  be  questioned  by  all  who  are  versed  in 
the  Civil  Law,  whether  a  well-grounded  study  of  the  principles 
of  the  Law  of  England,  of  the  rationcUe  of  law  in  general,  and 
of  the  leading  principles  and  terms  of  the  Soman  system  itself, 
be  not  a  surer  road  to  the  acquisition  of  this  knowledge,  than  the 
study  of  Ecclesiastical  Law,  or  practice  at  the  ecclesiastical  bar. 

Before  I  proceed  further,  it  will  be  proper  that  I  should 
describe  what  is,  in  my  opinion,  the  education  necessary  to 
form  a  Lawyer. 
Training  In  order  to  the  formation  of  a  theoretico-practical  lawyer, 

2^*  extensively  versed  in  law  as  a  science,  and  in  the   sciences 

related  to  law — such  a  man  as  were  alone  capable  of  advancing 
the  science,  and  of  conceiving  sound  legislative  reforms — ^he 
must  begin  early  to  attend  to  these  studies,  and  must  be  satisfied 
with  a  limited  attention  to  other  sciences. 

The  languages  of  classical  antiquity  are  almost  indispensable 
helps  to  all  sound  acquirements  in  Politics,  Jurisprudence,  or 
any  of  the  Moral  Sciences.  They  are  also  requisite  for  the 
formation  of  those  elevated  sentiments,  and  that  rectitude  of 
judgment  and  taste,  which  are  inseparably  connected  with  them. 
These  languages  may  be  acquired,  and  in  fact  are  acquired,  when 
well  acquired,  in  early  youth. 

But  with  regard  to  mathematics  (except  in  as  far  as  the 
methods  of  investigation  and  proof  are  concerned,  and  which 
would  form  a  branch  of  a  well  conceived  course  of  logic),  I  can- 
not see  why  men  intended  for  law,  or  for  public  life,  should  study 
them :  or  why  any  men  should  study  them,  who  have  not  a 
particular  vocation  to  them,  or  to  some  science  or  art  in  which 
they  are  extensively  applicable.  To  all  other  men,  the  advan- 
tages derivable  from  them,  as  a  gymnastic  to  the  mind,  might 
be  derived  (at  least  in  a  great  measure)  from  a  well  conceived 
course  of  logic :  into  which,  indeed,  so  much  of  mathematics  as 
would  suffice  to  give  those  advantages,  would  naturally  enter. 

Logic  is  a  necessary  preparation  to  the  study  of  the  moral 
sciences,  where  the  ambiguity  of  the  terms  (especially  that  which 
consists  in  their  varying  extension),  the  number  of  collective 
names  (apt  to  be  confounded  with  existences),  and  the  elliptical 
form  in  which  the  reasoning  is  expressed,  render  a  previous 
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familiarity  with  the  nature  of  terms  and  the  process  of  reasoning 
absolutely  necessary.  In  pure  mathematics,  and  in  the  sciences 
to  which  these  are  largely  applied,  a  previous  acquaintance  with 
the  nature  of  induction,  generalisation  and  reasoning  may  not 
be  so  necessary ;  because  the  terms  are  definite,  the  premisses 
few  and  formally  introduced,  and  the  consequences  deduced  at 
length.  But  to  those  who  have  not  time  to  discipline  their 
minds  by  this  most  perfect  exemplification  of  these  processes,  a 
previous  acquaintance  with  logic  is  absolutely  necessary.  Indeed, 
considering  the  sort  of  difficulties  which  beset  moral  disquisitions, 
logic  is  a  better  preparation  than  the  mathematics  or  the  physical 
sciences ;  which  are  not  the  theory  of  these  mental  processes, 
but  merely  exemplifications  of  them. 

With  regard  to  lawyers  in  particular,  it  may  be  remarked, 
that  the  study  of  the  rationale  of  law  is  as  well  (or  nearly  as 
well)  fitted  as  that  of  mathematics,  to  exercise  the  mind  to  the 
mere  process  of  deduction  from  given  hypotheses.  This  was  the 
opinion  of  Leibnitz:  no  mean  judge  of  the  relative  values  of  the  two 
sciences  in  this  respect.  Speaking  of  the  Eoman  Lawyers  he  says, 
'Digestorum  opus(vel  potius  auctorum,unde  excerpta  sunt,  labores) 
admiror :  nee  quidquam  vidi,  sive  rationum  acumen,  sive  dicendi 
nervos  spectes,  quod  magis  accedat  ad  mathematicorum  laudem. 
Mira  est  vis  consequentiarum,  certatque  ponderi  subtilitas.'®^ 

And  with  regard  to  an  accurate  and  ready  perception  of 
analogies,  and  the  process  of  inference  founded  on  analogy 
(*  argumentatio  per  analogiam,'  or  '  analogica ') — the  basis  of  all 
just  inferences  with  regard  to  mere  matter  of  fact  and  existence, 
— the  study  of  law  (if  rationally  pursued)  is,  I  should  think, 
better  than  that  of  mathematics,  or  of  any  of  the  physical 
sciences  in  which  mathematics  are  extensively  applicable.  For 
example,  the  process  of  analogical  inference  in  the  appUcation 
of  law :  the  process  of  analogical  consequence  from  existing  law, 
by  which  much  of  law  is  built  out :  analogical  inferences  with 
reference  to  the  consideration  of  expediency  on  which  it  is  built : 
the  principles  of  judicial  evidence,  with  the  judgments  formed 
upon  evidence  in  the  course  of  practice :  all  these  shew  that  no 
study  can  so  form  the  mind  to  reason  justly  and  readily  from 

^  Leibnitz,    Epiat.    ad    Kestnerum.  tigia  deprehendas.     £t  ubi  ab  eo  reces- 

And  again,  in  tho  same  epistle :   *  Dixi  sum  est,  sive  ob  formolarum  ductus,  sive 

sepiiis,  post  scripta  geometrarum,  nihil  ex  majorum  traditis,  sive  ob  leges  novas, 

cxtare,  quod  vi  ac  subtilitate  cum  Ro-  ipsse  consequentiae  ex  nova   n^pothesi 

manorum  jurisconsultorum  scriptis  com-  eeternis  rectse  rationis  dictaminibus  ad- 

parari  possit,  tantum  nervi  inest,  tantum  dita,  mirabili  ingenio,  nee  minora  tirmi- 

profunditatis.    .   .   .    Nee  uspiam  juris  tate  didncuntor.    Nee  tam  ssepe  k  ratione 

naturalis  prseelare  exculti  uberiora  ves-  abitur  quam  vulgo  videtur.' 
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analogy  as  that  of  law.  And,  accordingly,  it  is  matter  of  common 
remark,  that  lawyers  are  the  best  judges  of  evidence  with  regard 
to  matter  of  fact  or  existence 

And  even  admitting  that,  as  a  gymnastic,  mathematics  may 
be  somewhat  superior  to  law,  still  it  is  better  that  lawyers,  and 
young  men  destined  for  public  life,  should  not  affect  to  know  them 
extensively ;  but  (having  acquired  the  classics,  and  gone  through 
a  course  of  logic)  should,  as  early  as  possible,  bend  their  attention, 
strenuously  and  almost  exclusively,  to  General  Jurisprudence, 
Legislation,  and  all  the  sciences  related  to  these,  which  tend  more 
directly  to  fit  them  for  their  profession,  or  for  practical  politico. 

By  the  former,  they  are  merely  exercising  (with  reference  to 
their  callings)  the  mental  powers.  By  the  latter,  they  are  at 
once  exercising  the  mental  powers,  and  making  the  very  acquisi- 
tions without  which  they  are  not  adequately  fitted  to  exercise 
their  callings.  If  I  want  to  go  to  York  on  foot,  I  may  acquire 
the  swiftness  and  endurance  which  would  help  me  to  my  goal, 
by  preparatory  walks  on  the  road  to  Exeter.  But  by  setting 
out  at  the  commencement  for  York,  I  am  at  once  acquiring 
swiftness  and  endurance,  and  making  a  progress  (during  the 
acquisition)  to  the  point  which  I  am  specially  aiming  to  reach. 

These  remarks  will  not  apply  to  men  who  are  gifted  with 
such  velocity  and  such  reach  of  apprehension,  that  they  may 
aim  safely  at  universality.  They  merely  apply  to  men  whose 
acquisitions  are  got  by  laborious  attention :  the  only  way  in 
which,  to  my  apprehension,  they  are  to  be  got.  These  must 
content  themselves  with  moderate  acquisitions,  out  of  the  domain 
of  the  sciences  bearing  directly  on  their  callings  (enough  to  pre- 
vent bigotry),  and  must  begin  early  to  master  those  sciences.  I 
am  sorry  it  is  so.  For  nothing  would  give  me  greater  pleasure 
than  extensive  knowledge ;  especially  of  the  strict  sciences.  But 
(speaking  generally)  he  who  would  know  anything  well,  must 
resolve  to  be  ignorant  of  many  things. 


Necessity 
for  a  Law 
Faculty. 


And  here  I  must  add  that,  in  order  to  enable  young  men 
preparing  for  the  profession,  to  lay  a  solid  basis  for  the 
acquisition  (in  the  office  of  a  practitioner)  of  practical  skill, 
and  for  subsequent  successful  practice,  an  institution  like  the 
Law  Faculty  in  the  best  of  the  foreign  universities  seems  to 
be  requisite :  an  institution  in  which  the  general  principles  of 
jurisprudence  and  legislation  (the  two  including  ethics  gene- 
rally), international  law,  the  history  of  the  English  law  (with 
outlines  of  the  Boman,  Canon,  and  Feudal,  as  its  three  principal 
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sources),  and  the  actual  English  law  (as  divided  into  fit  compart- 
ments), might  be  taught  by  competent  instructors. 

In  such  a  school,  young  men,  not  intending  to  practise,  but 
destined  for  public  life  (*ad  res  gerendas  nati*),  might  find 
instruction  in  the  sciences  which  are  requisite  to  legislators. 
Young  men  intended  for  administration  (other  than  that  of 
justice)  would  attend  the  law  faculty ;  as,  on  the  other  hand, 
the  men  intended  for  law  would  attend  the  courses  on  the 
various  political  sciences,  such  as  political  economy,  etc.  For, 
however  great  may  be  the  utility  of  the  study  of  General  Juris- 
prudence to  lawyers  generally ;  however  absolute  its  necessity  to 
lawyers  entrusted  with  the  business  of  Codification,  its  import- 
ance to  men  who  are  destined  to  take  part  in  the  public  business 
of  the  country  is  scarcely  inferior. 

It  is  extremely  important  that  a  large  portion  of  the  aristo- 
cracy, whose  station  and  talents  destine  them  to  the  patrician 
profession  of  practical  politics,  should  at  least  be  imbued  with 
the  generalia  of  law,  and  with  sound  views  of  legislation ;  should, 
so  far  as  possible,  descend  into  the  detail,  and  even  pass  some 
years  in  practice. 

If  the  houses  of  parliament  abounded  with  laymen  thus 
accomplished,  the  demand  for  legal  reform  would  be  more  dis- 
criminating, and  also  more  imperative;  much  bad  and  crude 
legislation  would  be  avoided ; — opposition  to  plausible  projects 
not  coming  from  a  suspected  quarter.  This,  in  the  innovating 
age  before  us,  is  no  small  matter.  And  though  lawyers,  fuUy 
acquainted  with  system,  alone  are  good  legislators,  they  need 
perhaps  a  check  on  professional  prejudices,  and  even  on  sinister 
interests. 

But  such  a  check  (and  such  an  encouragement  to  good 
lawyers)  would  be  found  in  a  public  of  laymen  versed  in  prin- 
ciples of  law,  and  not  in  men  ignorant  of  detail  and  practice. 

It  appears  to  me  that  London  possesses  peculiar  advantages 
for  such  a  Law  Faculty.  The  instructors,  even  if  not  practising 
lawyers,  would  teach  under  the  eye  and  control  of  practitioners : 
and  hence  would  avoid  many  of  the  errors  into  which  the 
German  teachers  of  law,  excellent  as  they  are,  naturally  fall,  in 
consequence  of  their  not  coming  sufficiently  into  collison  with 
practical  men.  The  realities  with  which  such  men  have  to  deal, 
are  the  best  correctives  of  any  tendency  to  antiquarian  trifling 
or  wild  philosophy  to  which  men  of  science  might  be  prone.  In 
England,  theory  would  be  moulded  to  practice. 
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Besides  the  direct  advantages  of  such  an  institution,  many 
incidental  ones  would  arise. 

In  the  first  place;  a  juridical  literature  worthy  of  the 
English  bar. 

Good  legal  treatises  (and  especially  the  most  important  of 
any,  a  good  institutional  treatise,  philosophical,  historical,  and 
dogmatical,  on  the  whole  of  the  English  law)  can  only  be  pro- 
vided by  men,  or  by  combinations  of  men,  thoroughly  grounded 
and  extensively  and  accurately  read.  Such  books  might  be 
produced  by  a  body  of  men  conversant  (from  the  duties  of  their 
office)  with  the  subjects,  but  can  hardly  be  expected  finom  the 
men  who  now  usually  make  them :  viz.  not  lawyers  of  exten- 
sive knowledge  (whose  practical  avocations  leave  them  no 
leisure  for  the  purpose,  although  generally  they  are  the  only  men 
fit  for  the  task),  but  young  men,  seeking  notice,  and  who  often 
want  the  knowledge  they  affect  to  impart 

Such  men  as  I  assume  a  law  faculty  to  consist  of,  being 
accustomed  to  exposition,  would  also  produce  well-constructed 
and  well-written  books,  as  well  as  books  containing  the  requisite 
information.  Excellent  books  are  produced  by  German  Pro- 
fessors, in  spite  of  their  secluded  habits ;  many  of  them  being 
the  guides  of  practitioners,  or  in  great  esteem  with  them  (t,g.  those 
of  Professor  Thibaut).  In  England,  better  might  be  expected,  for 
the  reason  already  assigned :  viz.  the  constant  view  to  practice 
forced  upon  writers  by  constant  collision  with  practical  men. 

Secondly;  Another  effect  of  the  establishment  of  a  Law 
Faculty  would  be,  the  advancement  of  law  and  legislation  as 
sciences,  by  a  body  of  men  specially  devoted  to  teaching  them 
as  sciences ;  and  able  to  offer  useful  suggestions  for  the  improve- 
ment (in  the  way  of  systematising  or  legislating)  of  actual  law. 
For  though  enlightened  practical  lawyers  are  the  best  legislators, 
they  are  not  perhaps  so  good  originators  (from  want  of  leisure 
for  abstraction)  as  such  a  body  as  I  have  imagined.  And  the 
exertions  of  such  men,  either  for  the  advancement  of  Juris- 
prudence and  Legislation  as  sciences,  or  in  the  way  of  suggest- 
ing reforms  in  the  existing  law,  might  be  expected  to  partake  of 
the  good  sense  and  sobriety  to  which  the  presence  and  castiga- 
tion  of  practitioners  would  naturally  form  them. 

How  far  such  an  institution  were  practicable,  I  have  not 
the  means  of  determining. 

There  would  be  one  difficulty  (at  first) ;  that  of  getting  a 
sufficient  number  of  teachers  competent  to  prove  the  utility  of 
learning  the  sciences  taught  by  them :  masters  of  their  respec- 
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tive  sciences  (so  far  as  long  and  assiduous  study  could  make 
them  so) ;  and,  moreover,  inasters  in  the  difficult  art  of  perspic- 
uous, discreet,  and  interesting  exposition :  an  art  very  different 
from  that  of  oratory,  either  in  Parliament  or  at  the  Bar.  Perhaps 
there  is  not  in  England  a  single  man  approaching  the  ideal  of  a 
good  teacher  of  any  of  these  sciences.  But  this  difficulty  would 
be  obviated,  in  a  few  years,  by  the  demand  for  such  teachers ; 
as  it  has  been  in  countries  in  which  similar  institutions  have 
been  founded  by  the  governments. 

Another  difficulty  is,  the  general  indifference,  in  this  country, 
about  such  institutions,  and  the  general  incredulity  z&  to  their 
utility.  But  this  indiflference  and  incredulity  are  happily  giving 
way  (however  slowly) ;  and  I  am  convinced  that  the  importance 
of  such  institutions,  with  reference  to  the  influence  and  honour 
of  the  legal  profession,  and  to  the  good  of  the  country  (so  much 
depending  on  the  character  of  that  profession)  will,  before  many 
years  are  over,  be  generally  felt  and  acknowledged.^ 

Encouraging  symptoms  have  already  appeared ;  and  there 
is  reason  to  hope  from  these  beginnings,  however  feeble,  that 
the  government  of  the  country,  or  that  the  Inns  of  Court,  will 
ultimately  provide  for  law  students,  and  for  young  men  destined 
to  public  life,  the  requisite  means  of  an  education  fitting  them 
for  their  high  and  important  vocations. 

Having  tried  to  state  or  suggest  the  subjects  of  the  science 
of  General  Jurisprudence,  with  the  manner  in  which  those  sub- 
jects ought  to  be  expounded  and  exemplified ;  and  having  tried 
to  demonstrate  the  uses  which  the  study  of  the  science  might 
produce ;  I  would  briefly  remark,  that  those  uses  are  such  as 
might  result  from  the  study,  if  the  science  were  acquired  by 
students  of  law  (professional  or  intended  for  public  life)  with 
the  requisite  fulness  and  precision.  But  from  mere  attendance 
on  a  Course  of  Lectures  (however  completely  and  correctly  con- 
ceived, and  however  clearly  expressed),  the  science  could  not  be  * 
acquired  with  that  requisite  fulness  and  precision.  It  could 
not  be  so  acquired,  though  the  lecturer  brought  to  the  task  the 
extensive  and  exact  knowledge,  the  powers  of  adequate  and 
orderly  conception,  and  the  rare  talent  of  clear  exposition  and 
apt  illustration,  which  the  successful  performance  of  the  task 
requires.  For  he  could  only  explain  adequately,  or  with  an 
approach  to  adequacy,  some  certain  parts  in  the  whole  series ; 
filling  up  the  gaps  with  mere  indications  of  the  necessary,  but 
necessarily  omitted,  links. 

"  Written  in  the  year  1834. 
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CODIFICATION  AND  LAW  REFORM. 


Proba- 
bility of 
some 
attempts 
at  Codifi- 
cation. 


Owing  to  the  growing  bulk  and  intricacy  of  the  English  Law 
(a  bulk  and  intricacy  which  must  go  on  increasing)  it  is  most 
probable,  nay  it  is  almost  certain,  that,  before  many  years  shall 
have  elapsed,  attempts  will  be  made  to  systematise  it,  to  simplify 
its  structure,  to  reduce  its  bulk,  and  so  to  render  it  more  acces- 
sible. Partially,  such  attempts  have  already  been  made,  and 
are  actually  in  project.  And  owing  to  the  rapidity  with  which 
the  accumulation  of  law  goes  on,  to  the  incompatibility  of  many 
of  its  provisions  with  the  changed  circumstances  of  society,  and 
to  the  turn  for  legal  reform  which  public  opinion  is  taking,  it  is 
most  probable,  nay  it  is  almost  certain,  that  the  necessity  for 
such  changes  will  in  a  few  years  be  felt  or  imagined,  and  that 
such  changes  will  be  attempted,  skilfully  or  unskilfully.  Of  the 
expediency  or  inexpediency  of  such  changes  I  presume  not  to 
give  an  opinion.  I  merely  affirm  that  changes  of  the  sort  are 
in  progress,  and  that  greater  changes  of  the  same  sort  are  to  be 
hoped  or  feared. 

Now,  whether  such  changes  shall  increase  or  diminish  the 
evil,  will  depend  upon  the  quality  and  the  degree  of  the  skill 
which  shall  be  brought  to  the  task.  It  will  depend  upon  the 
number  of  competent  workmen  who  can  be  brought  to  it  I 
shall  therefore  attempt  to  shew  what  are  the  attainments 
requisite  for  such  an  undertaking. 


Re-con- 
straction 
must  be 
accom- 
plished, if 
at  all,  by 
scientific 
Lawyers. 


First :  with  reference  to  the  technical  process  of  reconstruct- 
ing the  law,  so  as  to  reduce  its  bulk  and  to  simplify  its  mechan- 
ism, it  is  clear  that  none  but  lawyers  can  be  competent  to  it ; 
that  none  but  lawyers  intimately  acquainted  with  the  system  to 
be  operated  upon,  can  ever  produce  it  with  effect. 

But  a  mere  acquaintance  with  the  actual  detail  of  the 
system,  however  extensive  and  accurate,  will  not  suffice.  It  is 
necessary  that  those  who  are  called  to  the  task  should  possess 
that  mastery  of  the  system  considered  as  an  organic  whole, 
which  is  the  distinguishing  characteristic  of  the  consummate 
lawyer.  It  is  pre-eminently  necessary  that  they  should  possess 
clear  and  precise  and  ever-present  conceptions  of  the  fundamental 
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principles  and  distinctions,  and  of  the  import  of  the  leading 
expressions ;  That  they  should  have  constantly  before  their  mind 
a  map  of  the  law  as  a  whole ;  enabling  it  to  subordinate  the  less 
general  under  the  more  general ;  to  perceive  the  relations  of  the 
parts  to  one  another ;  and  thus  to  travel  from  general  to  partic- 
ular and  particular  to  general,  and  from  a  part  to  its  relations 
to  other  parts,  with  readiness  and  ease :  to  subsume  the  particular 
under  the  general,  and  to  analyse  and  translate  the  general  into 
the  particulars  that  it  contains. 

Nor  can  it  be  said  that  this  talent  is  a  mere  idea.  It  has 
been  possessed  by  the  consummate  lawyers  of  every  age  and 
nation.  It  was  possessed  by  the  Boman  lawyers,  and  is  indeed 
their  pre-eminent  merit.  Each  seems  to  be  possessed  of  the 
whole  of  the  science;  each  seems  to  be  capable  of  applying  its 
principles  with  equal  justness  and  certainty.  Insomuch  that 
the  Boman  law,  as  formed  by  them,  and  as  contained  in  the 
excerpts  from  the  writings  of  which  the  Pandects  constitute  a 
part,  though  formed  by  the  several  labours  of  several  men  through 
a  long  series  of  ages,  has  all  the  coherence  which  commonly 
belongs  to  the  work  of  one  master  mind. 

It  was  possessed  by  Coke  and  Hale,  between  the  former 
of  whom  and  the  Roman  lawyera  the  resemblance  is  striking. 
Though  a  chaos  in  form,  the  coherence  of  his  mastery  of  the 
rules  is  complete. 

Without  the  talent  which  I  have  endeavoured  to  describe, 
every  attempt  to  systematise  the  law  must,  in  my  opinion,  be 
abortive,  or,  at  least,  will  fall  short  of  the  intended  mark.  All 
depends  upon  firm  intention ;  upon  an  accurate  conception  of 
the  leading  principles  and  distinctions,  of  the  subordination  of 
the  detail  under  those  leading  principles,  and  of  the  relations  of 
those  leading  principles  to  one  another.  If  these  be  accurately 
conceived,  the  faults  in  detail  are  easily  corrected.  If  these  be 
conceived  confusedly,  the  faults  are  incurable.^^ 

It  is  moreover  requisite  that  a  considerable  number  of  men 
qualified  as  I  have  described  should  exist.  For  a  Code  cannot 
be  the  work  of  any  one  single  mind.  And  if  the  work  of  several 
it  would  be  incoherent,  though  wrought  out  on  a  consistent  plan, 
if  not  wrought  out  by  men,  each  master  of  the  system  as  an 
organic  whole,  and  capable  of  working  it  out  in  detail  consecu- 
tively.    With  such  men,  codification  would  doubtless   be  not 

^  '  Proderit  autem  htgus,  auod  nunc  yideant,  plurima  sni  jnris  loca  sine  hujus 
molior,  consideratio  ad  demenamn  apud  ductu  inextricabilem  labyrinthum  fore.' 
juri  deditos  contemtum  philosophift*,  si    — Leibnitz,  E'pist.  ad  Kestnerum. 
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only  possible  but  expedient;  as  is  admitted  by  Von  Savigny 
and  by  others  of  its  bitterest  opponents.  And  that  the  existence 
of  such  a  number  is  not  impossible,  is  shewn  by  the  Pandects. 

The  only  men  to  originate  and  accomplish,  or  to  guide  and 
accomplish,  legislative  innovations,  are  enlightened  practical 
lawyers ;  combining  all  that  philosophy  can  yield,  with  all 
the  indispensable  supplements  of  philosophy  which  nothing 
but  practice  can  impart  And  this  appears  to  be  the  mean- 
ing of  Lord  Bacon,  though  he  mentions  'viri  civiles.'*  With 
the  practical  conclusion  which  he  deduces  from  the  truth,  I 
cannot  agree.  He  seems  to  think  that  '  viri  civiles '  (meaning 
apparently  public  men,  or  practical  politicians)  are  the  only  fit 
legislators.  No  men  less  fit  And  it  is  •  evident  that  the 
talents  and  acquirements  which  he  supposes  in  such  men  (and 
for  which  he  supposes  them  eminently  called  to  the  '  heroical 
work '  of  legislation)  are  such  as  can  only  be  found  in  enlight- 
ened practical  lawyers :  men  who  combine  with  an  intimate 
knowledge  of  the  existing  system  of  law,  a  power  and  a  liberal 
readiness  to  appreciate  its  merits  and  defects. 

With  regard  to   partial   systematisation,  it   is    still  more 

necessary  that  it  should  be  done  by  men  thus  qualified. 

All  at-  Unless  projectors  are  insane,  every  process  of  Codification 

Q^fijja*      is  wrought  out  on  a  preconceived  and  previously  stated  plan  of 

tion  must    the  whole  system  to  be  wrought  upon.     Though,  therefore,  the 

out^^ne    workers  are  not  qualified  previously  in  the   manner  I  have 

P'!?^^-       described,  the  authors  of  the  plan  itself  have,  by  the  preparation 

plan.  of  it,  disciplined  themselves  to  the  task  in  some  degree.     And 

those  who  execute  the  plan  in  detail  have  something  of  a  guide 

in  the  plan  itself.     But  in  the  case  of  bit-by-bit  codification, 

the  workmen  have  no  plan  before  them  of  the  whole  law.     And 

imless,  by  previous  discipline,  they  have  mastered  the  law  to  be 

operated  upon  as  an  organic  whole,  they  are  working  on  a  part 

inextricably   connected  with   the    rest  of   the   whole,   without 

any  perception  of  its  relations  to  that  unexplored,  or  at  least 

undetermined,  residue. 

It  seems  to  me  that  codification  carried  on  in  this  manner 

w  <  Qui  de  legibus  scripserunt,  omnea  ista  ad  viros  civiles  proprie  spectat ;  qui 

vel  tanqnam  pEilosophi,   vel  tanquam  optime  norunt,  quid  rent  societas  ha- 

juriscoDsnlti,  argamentum  illud  tracta-  mana,  quid  salas  populi,  quid  se^aitas 

verunt.      Atqne   phllosophi   proponuni  naturalis,  quid  gentium  mores,  (^uid  re- 

multa,  dictu  pulcbra,  sed  ab  usu  remota.  rumpublicarum  forms  diverste  :  ideoqne 

Jurisconsulti  autem,  suai  quisque  patriaa  possmt    do    legibus,    ex    principiis    et 

le^m,  vel  etiam  Romanorum,  aut  Pon-  pneceptis,  tam  lequitates  naturalis,  qnam 

tihcarum,   placitis    obnozii    et  addicti,  politices,  decemere.' — Bacon,  Dt  Aug- 

judicio  sincero  non  utuntur,  sed  tanquam  mejitis  SeUntiarum,  Preface  to  the  Ik 

e  vincttlis  sermocinantur.    Certe  cognitio  FoiUibua  Juris^  lib.  viii.  chap.  iii. 
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(and  which,  I  know  not  why,  has  gotten  to  itself  the  honour- 
able name  of  practical),  is  far  more  rash  than  any  conceivable 
scheme  of  all-comprehensive  codification ;  and  is  much  more 
likely  to  engender  the  confusion  which,  it  is  commonly  supposed, 
all-comprehensive  codification  must  produce. 

But  the  talents  and  knowledge  requisite  for  such  a  task 
cannot  be  acquired  by  a  merely  empirical  study  of  our  own 
particular  system,  and  by  the  mere  habit  of  applying  its  rules 
to  particular  cases  in  the  course  of  practice.  It  can  only  be 
acquired  by  scientific  study ;  and  the  study  which  I  am  trying 
to  commend  is  of  all  others  the  best,  with  a  view  to  the 
acquirement  of  it. 

The  study  of  General  Jurisprudence  (as  shewn  above)  has 
a  tendency  to  form  men  qualified  with  the  very  talent  which 
is  most  requisite  for  systematisation  (or  simplification),  which 
is  the  great  condition  '  sine  qua  non '  of  codification ;  and  the 
want  of  which  (as  is  admitted  by  the  ablest  of  the  opponents  of 
codification)  is  the  great  difficulty  in  the  way  of  it.  It  tends 
to  fix  in  the  mind  a  map  of  the  law,  so  that  all  its  acquisitions 
made  empirically  in  the  course  of  practice,  take  their  appropriate 
places  in  a  well-conceived  system ;  instead  of  forming  a  chaotic 
aggregate  of  several  unconnected  and  merely  arbitrary  rules.  It 
tends  to  produce  the  faculty  of  perceiving  at  a  glance  the 
dependencies  of  the  parts  of  his  system,  which,  as  I  have-  said, 
is  the  peculiar  and  striking  characteristic  of  the  great  and  con- 
summate lawyer. 

Undoubtedly,  a  sufficiently  accurate  knowledge  of  detail 
can  only  be  acquired  by  practice  founded  on  previous  study. 
But  there  is  a  wide  difference  between  the  practical  tact  which 
suffices  for  the  mere  application  of  rules  to  practice,  or  for  the 
discovery  of  rules  applicable  to  the  given  case,  and  the  adequate  - 
and  clear  perception  of  the  legal  system  as  a  whole,  and  of  the 
relations  of  its  parts,  which  is  necessary  to  the  legislator;  to 
him  who  is  concerned,  not  with  the  mere  application  of  rules, 
but  with  the  reconstruction  of  such  rules,  their  expression  and 
arrangement,  and  with  the  numerous  consequences  with  which 
any  proposed  innovation  may  be  pregnant. 

The  very  bulk  of  the  system  is  an  additional  reason  for  a 
thoroughly  systematic  knowledge  of  it  Not  only  is  an  intimate 
acquaintance  necessary  with  its  rules  as  taken  severally,  but  a 
perception  of  their  relations  to  one  another, — a  map  ever  present 
to  the  mental  eye,  in  which  the  dependencies  of  the  parts,  the 
apt  place  for   every  particular,  and  the  consequence  of  the 
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alteration  of  any  on  any  of  the  rest,  may  be  traced  with 
certainty. 

Mere  theorists  are  apt  to  stick  in  barren  generalities,  or  to 
take  no  correct  measure  of  what  is  practicable  under  existing 
circumstances.  Mere  practitioners  (however  able  as  such)  are 
not  capable  of  subordinating  details  to  generalities  and  of  per- 
ceiving the  extent  of  such  generalities ;  and,  moreover,  are 
incapable  (from  want  of  any  standard  of  comparison)  of  appreci- 
ating the  defects  of  their  own  system,  and  unwilling  to  amend 
them. 

Theory  and  Practice  are  generally  supposed  to  be  incom- 
patible. Though  this  is  a  gross  error,  there  are  doubtless  some 
men  to  whom  theory  is  more  particularly  useful;  while  there 
are  others  who,  in  the  present  state  of  opinion,  would  do  well 
to  avoid  it.  It  may  be  feared  that  those  who  are  not  accustomed 
to  abstract,  may  form  hasty  and  ill-founded  theories ;  and  that 
those  who  have  learned  the  principles  of  law  in  a  general  or 
abstract  form,  may  only  be  perplexed  by  them  when  they  come 
to  the  details  of  a  positive  system.  Theory  is  a  systematical 
statement  of  rules  or  propositions.  Practice, — the  application 
of  any  of  these  rules  or  propositions.  Theory  of  what  i.%  and 
theory  of  what  oughJt  to  be,  are  perpetually  confounded.  Hence 
it  is  customary  to  oppose  practice  to  all  theory;  because,  in 
many  cases,  theories  of  what  ought  to  be  are  erroneous ;  are  not 
founded  upon  accurate  observation ;  upon  the  accurate  observa- 
tions which  the  practitioner  has  the  opportunity  of  making. 
Tidd's  work  is  as  much  a  theory  of  what  is,  as  anything  that 
ever  bore  the  name. 

Legisla-  Secondly,  in  respect  of  Legislation. 

tion  must  Innovations  on  the  substance  of  existing  law,  can  only  be 

be  accom-  o  '  '' 

plished  by  accomplished  by  lawyers, — whoever  may  conceive  and  suggest 
lAwyera  ^^em.  For  every  innovation  on  substance  imports  an  innova- 
tion on  form,  though  changes  in  the  form  are  not,  of  necessity, 
changes  in  the  substance.  In  respect,  therefore,  of  changes  in 
substance,  in  so  far  as  they  import  corresponding  changes  in 
form  and  mechanism,  all  that  I  have  said  about  total  or  partial 
codification  or  simplification  in  the  way  of  extirpation  and  sub- 
stitution, is  fully  applicable. 

With  a  view  even  to  changes  in  substance,  they  ought  to 
originate  with  lawyers  intimately  acquainted  with  the  system 
to  be  wrought  upon.  Or,  though  others  may  suggest  them, 
they  ought  to  be  submitted  to  the  judgment  of  such  lawyers 
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before  they  are  executed.  None  but  they  can  determine  how 
far  such  changes  (though  consonant  to  sound  general  principles 
of  legislation)  would  accord  with  the  actual  circumstances  in 
which  the  country  is  placed.  Not  to  mention,  that  the  end  of 
many  innovations  is,  in  truth,  often  accomplished  by  existing 
law,  or  might  be  accomplished  by  some  slight  modification  of  it.*® 
But  in  order  that  even  lawyers  may  be  fitted  for  guiding 
legislation,  it  is  necessary  that  they  should  be  lawyers  who  not 
only  possess  the  indispensable  requisite  of  familiar  acquaintance 
with  the  actual  system,  and  with  the  actual  position  of  the 
country,  but  who  also  are  acquainted  with  the  science  of  legisla- 
tion ;  therefore,  with  general  jurisprudence  (including  comparative 
jurisprudence)  as  an  integral  portion  of  legislation;  and  with 
all  those  sciences  (such  as  political  economy)  from  which  the 
science  of  legislation,  considered  as  the  science  of  law  as  it  should 
be,  is  in  great  measure  derived. 

Without  these  studies,  they  cannot  and  will  not  appreciate 
impartially  and  justly,  the  merits  and  demerits  of  the  existing 
law,  the  wants  of  the  country,  the  expediency  or  inexpediency 
of  proposed  innovations.  Without  them,  they  will  evince  the 
'morosa  morum  retentio.*  They  will  not  evince  the  candid 
readiness  to  admit  the  faults  of  the  existing  system,  and  to  lend 
their  aid  to  amend  them,  which  is  necessary  to  make  them 
looked  up  to  by  the  public  as  the  guides  of  legislation :  a 
position  which,  with  this  readiness  (so  indispensable  to  their 
guidance  in  all  successful  legislation),  they  infallibly  would 
attain :  a  position  most  honourable  to  the  profession,  and  lending 
a  dignity  to  all  its  members :  a  position  which,  with  a  view  to 
the  public  good,  it  is  necessary  they  should  attain.  It  is  not 
in  the  power  of  the  profession  to  prevent  a  change,  but  it  is  in 
their  power  to  take  the  lead  and  to  determine  the  course  of  the 
evitable  movement :  to  discredit  and  crush  (with  the  weight  of 
influence  founded  on  reason  and  public  spirit)  crude  and  mis- 
chievous innovations ;  to  suggest  useful  innovations,  and  to  carry 
useful  innovations  suggested  by  others  into  successful  execution. 

Sound  legislative  reforms  (or  sound  innovations  on  the  sub- 
stance of  the  existing  law)  are  not  to  be  expected  from  the 
undisciplined  sagacity  of  mere  laymen:  men  who  are  neither 
acquainted,  on  the  one  hand,  with  the  detail  of  the  existing 
system,  nor,  on  the  other,  with  the  general  principles  of  law, 
with  the  science  of  legislation  and  with  the  sciences  related  to 
it :  though  suggestions  from  such  men  may  be  valuable.     Nor 

^  Utility,  in  this  respect,  of  the  Court  of  Cassation. 
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can  they  be  expected  either  from  men  who  have  acquired  by 
mere  solitary  study  such  general  principles,  or  from  lawyers, 
however  extensively  acquainted  with  their  own  system,  who  have 
not  qualified  themselves  in  the  manner  described. 

As  is  well  remarked  by  Lord  Bacon  with  regard  to  these  two 
last-mentioned  classes  of  men,  in  the  passage  just  referred  to  in 
the  *  De  Augmentis,'  mere  speculators  on  law,  however  good  their 
general  principles,  have  no  adequate  knowledge  of  the  actual 
system,  or  of  the  circumstances  modifying  the  application  of 
such  principles,  and  which  must  be  duly  appreciated  before  they 
can  be  applied  in  practice;  whilst  merely  practical  lawyers, 
though  never  so  accurately  acquainted  with  the  actual  system, 
and  with  modifying  circximstances,  are  so  fettered  by  prejudices 
in  favour  of  existing  institutions,  that  they  will  not  and  cannot 
perceive  and  admit  the  expediency  and  necessity  for  the  changes, 
which  inevitable  changes  in  the  conditions  of  society  are  forcing 
upon  them. 

Thus,  it  appears  clearly  from  the  history  of  the  English  Law 
that  the  Equity  of  the  Chancellors  sprang,  chiefly,  from  the 
illiberal  adherence  of  the  Common  Law  Courts  to  the  defects  of 
the  law  which  they  administered  and  of  the  procedure  by  which 
they  enforced  it.  If  they  had  successively  adjusted  their  law 
and  procedure  to  the  successive  demands  for  innovation  which 
time  incessantly  engendered,  the  extraordinary  jurisdiction  of 
the  Chancellors  would  have  had  no  plausible  ground ;  and  the 
necessary  and  eternal  distinction  between  strict  Law  and  Equity 
would  probably  have  been  unknown  to  the  law  of  the  English 
nation,  as  well  as  to  most  of  the  systems  obtaining  in  other 
communities. 

Some  enterprising  judges  in  modem  times  have  endeavoured, 
with  more  or  less  of  success,  to  get  to  their  own  tribunals 
matters  which  Chancery  had  engrossed:  \E,g,  Lord  Mansfield, 
and  even  that  stickler  for  things  ancient.  Lord  Kenyon.^^  But 
whether  it  were  expedient  to  alter  in  this  patchwork  manner, 
now  that  the  arbitrary  line  has  been  drawn,  may  be  questioned 


I  conclude  by  summing  up  the  considerations  on  which  the 

question  of  Codification  turns. 

R^swnu  of  Such  are  the  evils  of  judicial  legislation,  that  it  would  seem 

tion^o?^      that  the  expediency  of  a  Code  (or  of  a  complete  or  exclusive 

codifica-      body  of  statute  law)  will  hardly  admit  of  a  doubt.     Nor  would 

7^  Read  v.  Brookmao,  3  Term  Reports,  151. 
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it,  provided  that  the  chaos  of  judiciary  law,  and  of  the  statute 
law  stuck  patchwise  on  the  judiciary,  could  be  superseded  by  a 
good  Code.  For  when  we  contrast  the  chaos  with  a  positive 
code,  we  must  not  contrast  it  with  the  very  best  of  possible  or 
conceivable  codes,  but  with  the  code,  which,  under  the  given 
circumstances  of  the  given  community,  would  probably  be  the 
result  of  an  attempt  to  codify. 

Whoever  has  considered  the  difficulty  of  making  a  good 
statute,  will  not  think  lightly  of  the  difiSculty  of  making  a  coda 
To  conceive  distinctly  the  general  purpose  of  a  statute,  to 
conceive  distinctly  the  subordinate  provisions  through  which  its 
general  purpose  must  be  accomplished;  and  to  express  that 
general  purpose  and  those  subordinate  provisions  in  perfectly 
adequate  and  not  ambiguous  language,  is  a  business  of  extreme 
delicacy  and  of  extreme  difficulty,  though  it  is  frequently  tossed 
by  legislators  to  inferior  and  incompetent  workmen.  I  will 
venture  to  affirm,  that  what  is  commonly  called  the  technical  part 
of  legislation,  is  incomparably  more  difficult  than  what  may  be 
styled  the  ethical.  In  other  words,  it  is  far  easier  to  conceive 
justly  what  would  be  useful  law,  than  so  to  construct  that  same 
law  that  it  may  accomplish  the  design  of  the  lawgiver. 

Accordingly,  statutes  made  with  great  deliberation,  and  by 
learned  and  judicious  lawyers,  have  been  expressed  so  obscurely, 
or  have  been  constructed  so  unaptly,  that  decisions  interpreting 
the  sense  of  their  provisions,  or  supplying  and  correcting  their 
provisions  ex  ratione  legis,  have  been  of  necessity  heaped  upon 
them  by  the  Courts  of  Justice.  Such,  for  example,  is  the  case 
with  the  Statute  of  Frauds ;  which  was  made  by  three  of  the 
wisest  lawyers  in  the  reign  of  Charles  the  Second :  Sir  M.  Hale 
(if  I  remember  aright)  being  one  of  them. 

It  follows  from  what  I  have  premised,  and  will  appear  clearly 
from  what  I  shall  say  hereafter,  that  the  question  of  Codification 
is  a  question  of  time  and  place.  Speaking  in  abstract  (or 
without  reference  to  the  circumstances  of  a  given  community) 
there  can  be  no  doubt  that  a  complete  Code  is  better  than  a 
body  of  judiciary  law :  or  is  better  than  a  body  of  law  partly 
consisting  of  judiciary  law,  and  partly  of  statute  law  stuck 
patchwise  on  a  body  of  judiciary. 

But  taking  the  question  in  concrete  (or  with  a  view  to  the 
expediency  of  codification  in  this  or  that  community)  a  doubt 
may  arise.  For  here  we  must  contrast  the  existing  law  (not 
with  the  heau  iddai  of  possible  codes,  but)  with  that  particular 
code  which  an  attempt  to  codify  would  then  and  there  engender. 
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And  that  particular  and  practical  question  (as  Herr  von  Savigny 
has  rightly  judged)  will  turn  mainly  on  the  answer  that  must  be 
given  to  another:  namely.  Are  there  men,  then  and  there, 
competent  to  the  difficult  task  of  successful  codification  ?  of 
producing  a  code,  which,  on  the  whole,  would  more  than  compen- 
sate the  evil  that  must  necessarily  attend  the  change  ? 

The  vast  difficulty  of  successful  codification,  no  rational 
advocate  of  codification  will  deny  or  doubt.  Its  impossibility 
none  of  its  rational  opponents  will  venture  to  affirm. 
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on  ordinary  law      .        .        .      ibid 

—  a  code  is  as  convenient  for  appli- 

cation as  judiciary  law    .        .     1029 

—  is  not  unalterable      .        .         .      ibid 

—  or  less  malleable  than  judiciary 

law ibid 

—  not  peculiarly  liable  to  produce 

competition  of  opposite  analo- 
gies         1030 

—  not  necessarily  incoherent .        .     1031 

—  not  rendered  unnecessary  by  pri- 

vate treatises ....      ibid 

—  not  unfitted  to  wants  of  commu- 

nity         ibid 

—  objection  from  alleged  infinitude 

of  rules 1032 

—  objections  to,  derived  from  de- 

fects, errors,  and  alleged   ill- 
success  of  existing  codes          .  1033 
-- Justinian's  code        .        .         .  1034 

—  not  a  code  senMt  hodiemo  .         .  ibid 

—  French  code     ....  1035 

—  defects  of  it      .         .        .         .  ibid 

—  PriLssian  code  ....  1036 

—  was  not  intended  to  be  complete  ibid 

—  dispute  of  Savigny  and  Thibaut 

on  codification        .        .        .     1037 

—  -  of  criminal  law.     (See  Criminal 

Law) 

—  probability  that  some  attempt 

will  be  made  to  frume  a  coile 

in  this  country       .        .        .     1092 
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Code,  it  must  be  accomplished,  if  at 
all,  by  scientific  lawyers . 

—  not  by  public  men    . 

—  must  be  worked  out  on  a  precon- 

ceived plan     .... 

—  necessity  that  persons  employed 

in  constructing  it  should  be 
versed  both  in  theory  and 
practice. 

—  Bacon's  opinion 

—  general  statement  of  the  consi- 

derations on  which  the  question 
of  codification  turns 
Codification,  possibility  and  condi- 
tions  of 

—  its  place  in  the  outline.     (See 

Codt) 

Cognitio,  in  Roman  law . 

Coke,  Lord,  his  mastery  of  English 

law 

Combinations,  simple,  of  rights  in 

rem  and  rights  in  personam 
Command,  every  law  is  a 

—  but  every,  is  not  a  law 

—  analysis  of  the  term  . 

—  is  a  signification  of  desire  . 

—  how  related  to  duty  and  sanction 

—  how  distinguished    from   other 

significations  of  desire     . 

—  not  by  violence  of  motive  to  com 

pliance  .... 

—  Paley*a  error  in  that  respect 

—  it  is  a  law  when  it  obliges  gene 

rally  to  acts  of  a  class     . 

—  it  is  not  a  law  when  it  obliges 

to  a  specific  act  or  forbcuir- 
ance 

—  examples  of  each  kind 

—  distinction  does  not  depend  on 

whether  it  binds  one  person  or 
more 

—  error  of  Blackstone  and  others  in 

this  rejii>ect     .... 

—  divine  commands.     (See  Divine 

Laic) 

Commit  and  Omit,  distinction  be- 
tween the  terms 

Common  Law  Procedure  Acts,  n.  467,  601 

Common  Sense,  an  expression 
founded  on  hypothesis  as  to 
the  index  of  Divine  commands 

Commons,  House  of,  possesses  a 
portion  of  sovereignty     . 

—  powers  of  members  are  delegated 

absolutely  by  constituents 

—  but  subject  to  an  implied  trust 

—  the  performance  of  that  trust  en 

forced  by  moral  sanctions 

—  no  legal  sanction  for  the  per 

formance    thereof    could    be 

created  .... 
Compassing,  meaning  of  term 
Complexion,  moral,  of  an  act . 
Complication  of  each  branch  of  a 

legal  system  with  another       .       768 


1092 
1094 

ibid 


1092-95 
.     1094 


1098 
17 

36 
589 

1093 

45,54 
79,88 
92,98 
88-91 
89 
ibid 

ibid 

92 
ibid 

ibid 


93 
ibid 


95 


ibid 


425 


104 

245 

246 
ibid 

247 


ibid 
440 
162 


CON 

PAOB 

Composite  State,  nature  of     .        .       257 
Compulsion  ( Vis)  a  ground  of  non- 
imputation     ...         33,  498 
Condition.     (See  StxUus) 

—  or  StatuSt  constituted  by  rights, 

&c 39,  684 

—  different    classes  of    conditions 

distinguished .         .         .         .         67 

—  professional  and  domestic  condi- 

tions       756 

Condominium  or  concurrent  right 

in  rem 798 

Conduct,    human,    is    guided    by 

rules      ....        116, 117 

—  and  by  authority       .        .        .124 

—  utility  is  not  the  test  of  it         .       156 

—  but  only  the  index   to  Divine 

commands      ....      ibid 

—  the  antecedentij  which  determine 

it 161 

Confederation    of     States,    nature 

of 233,257 

—  differs  from   a  federal  govern- 

ment       ibid 

Con/irences,  preliminary  to  French 

Code 674 

Consent  of  the  people,  in  what  sense 

governments  exist  by      .        .       295 

—  in  no  other  sense  than  all  law 

obeyed  by       ...        .      296 

—  in  what  sense  governments  origi- 

nate by 298 

Consideration,    absence    of,    from 
y      contracts,  how  it  affects  third 

persons 909 

—  difference  between  vicious,  and 

want  of ibid 

Consilium^  or  compassing,  meaning 

of  term 440 

Constitution,  theory  of  the  British .       245 
Constitutional    jealousy,     its     in- 
jurious effect  upon  the  form 

of  law 613 

Constitutional  Law,  meaning  of  the 

term 267 

Constitutional    and   administrative 

law 71 

Constitutions  (Edictal)  of  the  Ro- 
man Em{>erors,  made  in  their 
legislative  character        .         35,  517 

—  (Decretal),  in  their  capacity  of 

sovereign  judges      .        .         35,  519 
Construction  of  statute  law    .         .         64 

—  differs  widely  from  induction  of 

judiciary  law ....       621 
Contingent    remainders,     Feame's 

treatise  on      ...         .       864 

—  how  distinguished  from  vested 

remainders      ....      ibid 
Contingent  right,  nature  of    .        .       859 

—  not  definable  in  same  way  as  a 

contingent  remainder      .        .      863 

—  future  right  is  always        .  866 
Contingent  rights  in  rem  opposed  to 

vuUd 50 
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from  necesaary  truth 
Contract,  rights  inperaofuim  arising 

from 

—  distinguished  fh>m  conveyance  . 

—  false  assumption,  that  govern- 

ment is  based  on    . 

—  rights  begotten  by,  are  jura  in 

peraonatn        .... 

—  and    conveyance  may  be  con- 

tained in  the  same  instrument 

—  not  distinguished  by  the  mere 

consent  of  parties   . 

—  to  sell,  in  the  department   of 

English  law  called  Equity, 
vests  jtis  in  renif  and  is  there- 
fore a  conveyance   . 

—  nature  of  obligee's  right  which 

is  violated  by  a  person  who 
prevents  fulfilment  of 

—  intention  of  parties  to,  what  it 

means 

—  Paley 's  definition  of  intention  of,  lu 

—  a  breach  of  contract  is  an  injury 

—  why  a  promise  is  binding  . 

—  object  of  solemnities  attached  to 

contracts        .... 

—  why  solemnities    not    required 

when  there  is  a  consideration  of 

—  how  third  persons  are  affected  by 

absence  of  solemnities     . 

—  or  absence  of  consideration 

—  difference  between  vicious  consi- 

deration and  want  of  oonsidera- 
tion 

—  why  a  contract  strictly  so  called 

gives  no  right  in  re  as  against 
third  persons  . 

—  in  wliat  cases  it  becomes  an  alie 

nation    .... 

—  Implied  contract  not  to  be  con 

founded  with  quasi-contract 
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—  confusion  of  contract  with  con 

veyance 

—  importance  of  clearing  up  this 

confusion 

—  often  used  as  synonymous  with 

convention 

—  meaning  of  the  term  in  Roman 

law        .... 

—  uncertain  meaning  of  the  term 

in  English  law 
Contractu f  actions  ex 
Convention  or  agreements  in  out 

line        .... 

—  definition  of  (Roman  law^'ers) 

—  meaning  of  the  term . 
Conveyance  (or  alienation)  distin 

guished  from  contract     . 

—  and  contract  may  be  contained 

in  the  same  instrument  . 

—  are  not  distinguished  by  the  mere 

consent  of  parties    . 

—  confusion  of,  with  contract 
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Conveyance,  importance  of  clearing 

up  this  confusion    .        .        .       973 

Conveyancers,   practice    of,  not  a 

source  of  law  ....      546 

—  but  adopted  as  law  by  judges    .       547 

635,646 
Corporation  distinguished  from  tciu- 

versitas  Juris  ....  55 
Corporeal  and  incorporeal,  division 

of  things  into .  .  .  361,  777 
Corporeal  hereditaments  in  EngUsh 

law  ....  362, 686 
Corpus    delicti,    meaning    of    the 

term 464 

Corpus  juriSf  cannot  be  arranged 

with  logical  rigour  ...        65 

—  arrangement  of,  founded  on  dis- 

tinction between  law  of  persons 

and  of  things  691,  695,  739,  922 

—  other  possible  divisions  of.        .       692 

—  inconsistency  of   the   divisions 

adopted  by  the  Roman  lawyers 

and  by  Blackstone .        .        .       725 

—  logical  defects  in  all  the  best  ar- 

rangements yet  made      .        .       769 
Covenant  for  title  (conveyance  with) 
vests  jus  in  rem  and  Jus  in  per- 
sonam at  once         ...         55 

—  for  quiet  ei^ojrment,  same  re- 

mark applies  to      .        .        .       372 
Crimes,  distinguished  from  civil  in- 
juries 60,  61,  386,  404,  502 

—  duties  arising  from    ...         65 

—  infringements  of    primary  and 

absolute  duties  are .        .  66 

—  classed  with  reference  to  the  re- 

spective rights  and  duties        .      ibid 

—  error  of  Blackstone's  distinction      404 

—  divided  into  crimes/um^pen/ium, 

and  crimes  Jure  civili      .         .       572 

—  meaning  of  this  division    .        .      573 

—  this  division   tallies    with   the 

division  into  vuUa  in  se  and 

mala  prohibita        .        .         .       572 

—  what  is  necessary  to  a  definition 

of  crimes        ....     1057 

—  what  are  the  essentials  of  a  crime, 

or  the  grounds  of  imputation  .  1057- 

1062 

—  (1)  every  act  or  omission  which 

is  a  crime  supposes  criminal 
knowledge  or  negligence  (vd 
scienter t  vel  negligenter)  .         •     1057 

—  (2)  it  must  not  be  purely  invo- 

luntary   1060 

—  (3)  it  must  not  proceed  from  an 

histant  and  well*grounded  fear 
greater  than  the  fear  naturally 
inspired  by  the  law         .        .      ibid 

—  (4)  it  is  not  a  crime  if  done  in 

pursuance  of  a  legal  duty        .     1(^1 

—  (5)  or  of  a  legal  rijght  or  permis- 

sion granted  by  Uie  law  .        .      ibid 

—  (6)  an  overt  act  is  necessary      .      ibid 

—  scheme  of  the  Roman  law,  Ian- 
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guage  in  regard  to  the  groonds 
of  imputation  .        .        .     1057 

CMmes  :  different  meanings  of  ciilpa 

and  doLus       ....      ibid 

—  of  malice  as  a  name  for  criminal 

design 1068 

—  inconsiderate    assumption    that 

malice  or  criminal  design  is  of 

the  essence  of  every  crime       .      ibid 

—  criminal  design         .        .        .      ibid 

—  criminal  knowledge  short  of  cri- 

minal design  ....      ibid 

—  criminal  negligence  .        .        .     1059 

—  ignorance  never,  ptr  se,  a  justifi- 

cation of  crime       .        .        .     1060 

—  the    nature    of    an    overt    act 

which  is  of  the  essence  of  a 
crime 1061 

—  attempts  to  commit  crimes        .     1062 

—  rules  for  the  application  of  pun- 

ishments        ....     1064 

—  tabular  statement  of  the  different 

kinds  of  crimes       .        .        .     1066 
Criminal  procedure  .        .        66 

—  jurisdiction,  in  whom  it  resided 

at  Rome         ....      585 
Criminal  Law,  why  generally  ex- 
cluded from  Justinian's  Insti- 
tutes       752 

—  very  small  portion  of,  therein 

treated 927 

—  difficulty  of  determining  place 

which  ought  to  be  assigned  to  it      928 

—  necessary  first  to  determine  true 

distinction  between  public  and 
private  law     ....      ifnd 

—  codification  of,  necessary      1040  et  aeq. 

—  inconveniences  arising  from  the 

present  state  of  common  law  .     1040 

—  reports,  records,  and  treatises    .      ^nd 

—  difference  between  interpretation 

of  statute  and  common  law     .     1041 

—  much  of  present  law  founded  on 

antiquated  notions  .  ibid 

—  obscurity   arising   from  partial 

adherence  to  antiquated    no- 
tions       1042 

—  obscuiity  arising  from  extending 

rules  to  cases  connected  by  re- 
mote analogies         .         .         .      ibid 

—  inconsistent  definitions  of  theft      1043 

—  inconveniences  of   the    present 

statute  law     ....     1044 

—  inconveniences  of  having  two 

bodies  of  law,  one  common  and 

the  other  statute    .        .        .     1045 

—  advantages  of  combining  these  .     1046 

—  method  of  arrangement  adopted 

in  the  French  Penal  Code        .     1054 

—  indefinite  extent        .        .        .     1055 

—  what  crimes  ought  to  be  included 

in  a  criminal  code  .        .        .      ibid 

—  to  what  territory  it  should  apply    1056 
Cruelty  to  animals,  duty  to  abstain 

from,  an  absolute  duty  .        .        65 
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Culpa 33 

—  analysis  of        .    432,  457,  1057,  1059 

—  restricted   application  of   term 

by  lawyers,  especially  criminal 
lawyers 461 

—  Feuerbach's  analysis  of  the  term      ibid 

—  Rosshirt's  analysis  of  the  term  .       462 
Custom,  is  only  positive  morality 

until  it  receive  the  impress  of 

the  judge  or  legislator     .        .  36 

Customary  law,  general  and  local  .  37 

—  true  nature  of  .        .        .       101,  199 

—  Roman  notion  of       .        .        .  527 

—  is  a  part  of  positive  law    .        .  637 

—  Cicero's  account  of  how  it  is 

generated       ....       538 

—  is  not  founded  on  consensus  uten- 

Hum 539 

—  Blackstone's  erroneous  descrip- 

tion of  it        .         .        .        .      542 

—  is  a  species  of  judiciary  law       .       543 
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De  jure  possessionis,  treatise  by 
Savigny  commended 

Dead,  universiUties  juris  devolving 
from  the  dead  as  such     . 

Decisions,  process  of  extracting  law 
ftt)m.     (See  Judiciary  Law) 

Declaratory  laws,  so  called,  are  often 
imperative      .... 

—  are  not  laws  proper  . 

—  nature  of .        .        .        .       637,  638 
Decretes  of  the  Roman  Emperors 

made  in  their  judicial  function 
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Defence,   persons   whose  duty 

against  foreign  enemies  . 
Defences  (incidental)  conduct  of 
Definitions    of    leading    terms 

jurisprudence,  absence  of, 

French  and  Ftussian  codes 

671,  1035,  1036 

—  importance  of  their  being  given 

distinctly       .... 

—  neglect  of  this  in  treatises  on 

law 

Delegation  of  sovereign  power  to 
political  subordinates 

—  to  representatives 

—  may  be  subject  to  a  trust,  or  may 

be  absolute     .... 

—  in  this  country  it  is  subject  to  a 

trust 

—  how  the   performance  of    that 

trust  is  enforced     .        .       245,  246 

—  cannot    be    enforced    by   legal 
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—  extensive  meaning  of,  in  Roman 
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Delict,  actions  arising  out  of,  nearly 
allied  to  actions  arising  out  of 
contract         ....      478 

—  nature  of  qyuisi  delicts       .        .       911 

—  distinction  of  from  qMoai  delicts, 

is  illogical  and  superfluous  .  927 
Delicto,  actions  ex  ...  62 
Delicts  are  violations  of  rights  or 

duties 48 

—  included  in  consideration  of  sanc- 

tioning rights  and  duties         .        44 

—  rights  in  peraonam,  arising  from 

delicts 58,  60 

Demand,  peculiarity  of  Ehiglish  law 
in  not  requiring,  before  action 
brought  ....       469 

—  consistency  of  Roman  law  in  re- 

quiring   474 

—  without  it,  a  person  is  not  in 

mord ibid 

Democracy,  definition  of        .        .  239 

—  sovereign  power  of  democracies  245 

—  the  nature  of  popular  govern- 

ment       277 

—  Hobbes'  remarks  on  democratical 

government  ....  279 
Deontology,  science  of  legislation  a 

department  of        .        .        .  32,  83 

—  the  science  of,    is    Bentham's 

name  for  ethics       ...        88 

—  tendency  to  confound  positive 

morality  with  it  (See  Positive 
Moraliiy)       .         .         .         .217 

Descent,  notion  of,  involved  with 
description  of  rights  as  limited 
or  unlimited  in  respect  of  du- 
ration    .        .        .  831,  838,  n. 

Desire  (or  Wish),  place  of,  amongst 

the  leading  notions         .        .        33 

—  explanation  of  the  supposed  con- 

flict between,  and  will    .        .       447 

—  cannot  be  directly  controlled  by 

the  will 448 

—  may  be  destroyed  by  the  will  in- 

directly   ibid 

Despotic  government,  nature  of  .  276 
Detention,  Rationale  of  right  of  .  63 
Determinate     and     indeterminate 

bodies,  distinction  between  .  186 
Detinue,  nature  of  action  formerly 

properly,  and  still  in  common 

legal  parlance,  so  called  .  .  378 
Digest,  Roman,  materials  on  which 

founded  ....       605 

—  arrangement  of,  purely  unscien- 

tific       ....       606,  922 

—  enormous  fault  in  code  and,  if 

together  considered  as  a  code  .  623 
Dignity,  whether  rights  belonging  to 

a,  are  part  of  the  law  of  atat^ia      945 
Direct  legislation   .        .        .35,  36,  581 
Divine  Law,  the  ultimate  test  of  posi- 
tive law  and  positive  morality  .         72 

—  analysis 79,  81 

—  meaning  of  term        ...         86 
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Divine  Law,  one  division  of  laws 

proper 86 

—  identical  with  natural  law  pro- 

perly so  called  .        .       ibid 

—  how  distinguished  from  human 

law 104 

—  is  partly  revealed  and  partly  un- 

revealed  ....      ibid 

—  nature  of  index  to  unrevealed    .       105 

—  different  hypotheses  as  to  nature 

of  that  index  ....  Qnd 

—  hypothesis  of  a  moral  sense       .  ibid 

—  hypothesis  of  principle  of  utility  106 

—  true  statement   of  principle  of 

utility ibid 

—  principle  of  utility  inferred  from 

tendency  of    human  .  actions. 
(See  Utaity)  ,        ...      ibid 
Division,  main,  of  subject  of  the 

lectures .....        84 

—  of  law  with  reference  to  its  pur- 

poses       41 

—  between  law  of  persons  and  law 

of  things  is  arbitrary  .  .       ibid 

its  use  and  history  .  .      i6»W 

not  perfectly  distinct  .  42,  694 

—  of  corpus  juris  .         .  .  692,  760 

—  inconsistency  of  that  adopted 

by  the  Roman  lawyers  and  by 

Blackstone     ....       726 

Division  of  law  of  things  760  el  seq. 

Doltis,  meanings  of  the  term  .     431,  1057 

Domestic,  law  of  domestic  growth  .         38 

—  conditions  opposed    to    profes- 

sional      67 

Dominia — Obligntiones,  distinction 
between,  by  Roman  lawyers, 
answers  to  that  between  Jus 
in  rem — in  personam  of  the 
modern  civilians     ...         58 

—  consequence  of  misunderstanding 

of  these  terms  by  authors  of 

French  code  ....  678 
Dominion,    various    meanings    of. 

(See  Property)  .  .  .  789 
Dominium,  larger  meaiiing  of,  with 

Roman  lawyers       ...         45 

—  but  they  expected  the  right  of  a 

universal  successor  from  .       847 

Dominium — Serviius,  distinguished  48,794 
Dominius,  jrassession  of,  not  an  ex- 
ercise of  the  right  of  possession        52 
Droits,   intSgraux,   as   opposed  to 

7>rmto  (Bentham)   .        .        .       800 
Drunkenness,  as  a  ground  of  exemp- 
tion from  liability  .        .       494,  496 
Duration,  a  ground  of  distinction 

between  rights  in  rem     .         50,  829 

—  Qucere,  Whether  this  distinction 

is  of  importance  in  general 
jurisprudence?  n.  .        .        .       838 

—  according  to  Bentham,  capacity 

of  indefinite  duration  is  an 
element  in  the  definition  of 
political  society      .        .        .      234 
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Duties,  relative  and  absolute .        .  33,  65 

—  with    rights,    &c.,    constitute 

status     ....         40,  687 

—  relative,  answering  to  rights  in 

renit  are  negative    .  44,  870,  933 
an  objection  to  this  position 


answered 

—  sanctioning  (in  outline) 

—  arising  from  crimes   . 

—  are  correlative  to  commands 

—  are  relative  or  absolute 

—  distinctions  of,  with  regard  to 

the  objects  to  which  they  relate 

—  self-regarding    .        .        . 

—  distinction  of  duties  analogous 

to  distinction  between  jus  pub- 
licum  and  jus  privatum  . 

—  distinction    lietween    those  en- 

forced civilly  and   those   en- 
forced criminally    . 

—  those  which  are   absolute    are 

enforced  criminally 

—  certain  absolute  duties  belong  to 

law  of  political  statiis 
Duty,  one  of  the  leading  notions    . 

—  implied    by   command.      (See 

Command)      .        .         .         . 
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65 
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401 

ibid 
402 


404 
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406 

786 
33 
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EASEMENT.     (See  Sermtude) 
—  distinction    between,    and 
property         .        .        .794,  802 

—  meaning  of  the  term  .         .       803 

—  difficulties  which  encumber  the 

term 805 

—  not  quite  identical  with  servi- 

tude in  sense  of  modem  civi- 
lians       807 

—  but  will  be  so  used  by  author   .      ibid 

—  is  a  fragment  of  property  .       803,  814 
Economical  conditions  opposed  to 

professional    .        .        .        .756 
Edict  of  Pnetor,  general  and  special, 

difference  between  .         .         .       592 

—  why  styled  perpetiud         .         .       593 

—  change  made  under  Hadrian  re- 

specting ....       603 

Edictal    constitutions    of    Roman 
Emperors  made  in  their  legis- 
lative character       .         .         35,  518 
Ejectment,  is  what  Roman  lawyers 

would  call  actio  in  rem   .         .       378 

■  —  its  origin,  n 805 

Eldon,  Lord,  his  reluctance  to  ex- 
tend a  rule     ....       647 

—  and  to  generalise       .        .        .       658 
Elegantiu,  meaning  of  the  term  as 

applied  to  law        .        .       535, 655 
Emperors,    Roman,    legislated    di- 
rectly by  constitutions    .         35,  517 

—  and  indirectly  or  judicially  by 

decreta  and  rescripta       .         35,  519 
Emphyteusis,  right  of,  836,  848-851,  854, 

855 
Entails  of  English  law   ...         51 
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contract  of  sale  in 

—  origin  of  the  term 

—  meaning  of  term  as  applied  to 
jus  prcetorium 

—  meaning  of,  as  denoting  a  body 
of  law 

—  as  a  distinct  body  of  law,  is  not 
universally  present  in  all  sys- 
tems       

—  is  nearly  confined  to  Roman  and 
English  law    .... 

—  history  of  English  courts  of,  well 
given  by  Blackstone 

—  difference  between  Roman  and 
English  ....       616,  620 

—  error  of  supposing  Equity  in 
England  to  depend  on  the  ar- 
bitrium  of  the  judge 

Erie  (Sir  William),  Mr.  Austin's 
letter  to         ...        . 

Error,  when  a  ground  of  exemption 

from  liability  .        .       479-487 

Estate  and  effects,  the  totality  of 
a  man's  means 

—  in  fee  simple,  not  defined  either 
by  Hale  or  Blackstone    . 

not  absolute  property  . 

Ethics,  ambiguity  of  the  term 

—  (or  deontology),  science  of  legis- 
lation a  department  of    . 

—  leading  principles  of,  may  be  at- 
tained by  all  . 

.  —  causes  of  present  imperfect  state 

of  knowledge  of      .         .     133  e^  seq, 

—  importance  of  wide-spread  know- 

ledge of  .        .       133.  139,  140 

—  might  be  made  to  rank  with 

sciences  capable  of  demonstra 
tion        .... 

—  Locke's  opinion  to  that  effect 

—  definition  of  science  of 

—  consists  of  (1)  legislation,   (2) 

morals   .... 

—  field  of,  surveyed  in  these  lee 

tures,  circumscribed  by  up.  un 

defined  boundary,  n. 
Event,  one  of  the  leading  notions 
Events,    as  causes  of   rights  and 

duties 

—  how  distinguished  from  persons 

and  things     . 
Evidence,  rationaU  of 

—  of  an  act,  frequently  confused 

with  the  act  itself  . 
Ex    contractu^    ex    delicto^    rights 

arising   . 

actions 

Ex  ddictOf  obligations,  nearly  allied 

to   obligations   quasi   ex  con- 

tra^u.     (See  Ddict) 
Execution  of  judgment  . 
Executive  and  legislative,  distinc 

tion  of  political  powers  into 
Executor,  a  universal  successor 
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Executor,  properly  a  condition  or 

atalus     ....       695,  951 

—  why  treated  of,  in  law  of  things       952 
Eztensiye  interpretation         88,  991,  998 

FACT,  one  of  the  leading  notions        83 
Facti  ignorantia,  a  ground  of 
lum-imputation  .       88,  479  et  aeq. 
Facts  and  events,  as  causes  of  rights 

and  duties      ....         46 
Facts,  how  distinguished  from  per- 
sons and  things      .        .        .      865 

—  sometimes,    but    not    always, 
synonymous  with  events  .      ibid 

FaculUu  peraonm   compeiena  sine 

respeciu  ad  certain  personam  .        45 

in  certain  personam  .      ibid 

Faculty,  commonly  denotes  a  right      710 

—  but    also  denotes  capacity  or 

ability  to  acquire  a  right  .  ibid 
Falck,  his  Encyclopsdia        .        .        69 

—  remarks  on  his  method  of  ar- 

rangement     .  .        .742 

—  his  mistaken  criticism  on  Hale^s 

arrangement  ....  751 
Father,  rights  of,   over  child  are 

rights  in  personam         .  384 

—  but  rights  of,  to  custody.  Ice.,  of 

child,  are  rights  in  rem  .  384,  938 
Feame,  his  treatise  on  Contingent 

Remainders  ....  864 
Federal  Gk>yemment,  nature  of     283,  257 

—  how  it  differs  from  a  confedera- 

tion of  states  .        .        .      ibid 

Felonies  and  misdemeanours,  qu,  the 

use  of  retaining  the  distinction    1054 

—  how  distinguished     .        .        .      ibid 
Feudal  institutions,  distinction  be- 
tween real  and  personal  rights, 

a  consequence  of    .        .        .  58 

—  origin  of  .        .        .        .       850,  854 
Feuerbach,  his  analysis  of  guiU     .  462 

—  his  agreement  with  the  author 

upon  the  meaning  of  the  dis- 
tinction  between  dominium 
and  obligatio  as  understood  by 
the  Romans    ....       384 

Fichte,  his  remark  about  the  func- 
tions of  government        .        .       763 

Fictions,  why  resorted  to  as  a  mode 

of  altering  the  law .  609,  610 

Forbearance,    one   of   the   leading 

notions 88 

—  meaning  of  the  term  .        .       866 

—  is  not  willed  but  intended         .       424 

—  how  distinguished  from  omission       425 
Forbearances  (with  acts)  the  objects 

of  rights  and  duties         46,  866,  895 

—  only,  the  objects  oijus  in  rem^  568,  983 
Foreign,  law  of  foreign  original      .         88 

—  sovereigns  may  have  rights      289,  290 
Foreigners,  subject  to  laws  of  coun- 
try which  they  inhabit   .         .       332 

—  their  peculiar  condition  in  an- 

cient Rome    ....      552 
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Formula,  nature  of,  in  Roman  pro- 
cedure ....       587,  588 
Fountains  or  sources  of  law   .  84,  36 
--  meaning  of  the  phrase       .       510,  511 
Franchise  is  a  right  in  rem,  not  ex- 
ercised over  a  determinate  sub- 
ject.    (See  Jus  in  rem)  .       889,  954 
Frauds,  statute   of,  liberally  con- 
strued     635 

Frederic  of  Prussia,  the  Great,  his 

position  in  the  German  empire      253 

—  his  intention  in  framing  a  code        667 
Free  Government,  nature  of  .        .       273 
French  Codes,  method  of  arrange- 
ment adopted  in     .        .        .       740 

—  their  defects  ....  ibid 
French  law,  sale  of  an  immovable  in  877 
Fungible  and  not  fungible,  division 

of  things  into  .  .  .  779 
Future  rights,  in  rem^  opposed  to 

vested 50 

opposed     to     contingent 

rights 859 

—  rights  are  always  contingent     .  866 


61 
863 


GAIUS,  how  delicts  considered  by 
— ^title  de  conditione  hominum 

—  arrangement  of  his  treatise  on 

law 738 

Oemeines  Recht  in  Germany  .        .       667 
General  and  local  customary  laws,  37,  535 
General  jurisprudence,  Austin's  pro- 
posed larger  work  on      .        .        16 

—  distinguished    from    particular 

jurisprudence  .        .       32,  1073 

—  preparative  to  the  study  of  the 

science  of  legislation       .        .      ibid 
General  UtUity.     (See  UiUity) 
General  and  special  codes       .        .      692 
Gentium.  (For/tts  Gentium,  see  Jus) 
Gentz,  F.  von,  his  mistaken  views 

of  the  origin  of  government     .      825 
German  Empire,  States,  composing, 

how  far  independent       .       253,  262 
German  Jurists,  their  mliapplica- 

tion  of  Kant's  language  as  to 

sul^ect  and  oiject    .        .       285,  713 
German    Philosophers,  their  false 

notion  of  government      .        .       824 
Germany,   Roman    law    obtaining 

in 38,635 

Gilbert,  C.B.,  his  historical  work  on 

equity 666 

Godwin,  his  mistake  as  to  the  theory 

of  utility,  n.  .        .        .        .163 

—  that  theory  involved  in  his  prin- 

ciples of  justice,  n.  .         .      ibid 

—  his  speculations  as  to  the  possi- 

bility of  doing  without  a  gov- 
ernment        ....       763 
Good  name  (right  to)     .        .         47,  788 
Government,  Kant's  division  of  the 

different  kinds  of  .         251,  389,  340 

—  nature  of  ft«e    ....       278 
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GoTemmenti  popular,  may  be  in' 
ferior  to  monarchical  in  a  well- 
instructed  community     .        .       288 

—  not  so   in  one  imperfectly  in- 

structed  ....      ibid 

—  does  not  exist   by  consent  of 

people    ....       295,  298 

—  false  hypothesis  of  original  con- 

tract as  basis  of      .        .        .      299 

—  false  notions  of  German  philoso- 

phers on  the  subject.      (See 
Sovereign,  Sovereignty)  .        .      324 

—  Fichte's  remark  about  the  func- 

tions of 763 

Grotius,  his  definition  of  rights  in 

renif  in  personam   .        .         45,  370 

—  his  confusion  of  positive  morality 

with  what  morality  ought  to  be      216 

—  his  definition  of  Sovereignty      .       235 
Guardian,  rights  of,  over  ward,  are 

rights  in  peraonam  .       384,  938 

—  but  rights  of,  to  custody,  &c.,  of 

child,  are  rights  in  rem  .        .       938 

—  difficulty  of  assigning  place  to 

these  rights  in  a  division  of 
law  into  public  and  private     .       748 
Guilt,  analysis  of  .        .        .        .457 

—  restricted  application  of  term  by 

lawyers,    especially    crimintd 
lawyers 461 

—  Feuerbach's  analysis  of  the  term      462 

—  Rosshirt's  analysis  of  the  term  .      ibid 


JJABITATIO,   not    properly    a 
•^^     servitude       .        .        .       824,  827 
Hcerea  legitimtu,  in  Roman  law,  a 

universal  successor  .        .        57 

Hcereditaa  jacena,  in  Roman  law, 

what 354 

Hale,  Sir  M.,  his  correct  notions  on 

the  relative  order  of  the  law  of 

persons  and  the  law  of  things  42 

—  and  in  rejecting  the  division  be- 

tween public  and  private  law  .        68 

—  his  error  as  to  extent  of  law  of 

persons 364 

—  his  mastery  of  English  law     777,  1093 

—  his  share  in  drawing  the  Statute 

of  Frauds       ....      661 

—  his  inconsistency  in  placing  the 

relation  of  ancestor  and  heir 
in  law  of  persons,  but  executors 
and  administrators  in  law  of 
things 695 

—  his  use  of  the  word  ability        .       710 

—  correctly  places  the  law  of  poli- 

tical condition  in  the  law  of 
persons 751 

—  his  correct  designation, '  Pleas  of 

the  Grown '    .        .        .        .      753 

—  his  use  of  the  word  economical  .  756 
Half  sovereign  states,  nature  of  .  252 
Hanover,  an  independent  sovereign 

state 255 
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Hartley,  Dr.,  his  hypothesis  as  to 

the  nature  of  benevolence        .       163 

Heedlessness,  its  place  among  the 

leading  notions       ...        33 

—  why  necessary  to  analyse  .        .       410 

—  how  it  differs  from  negligence    .      427, 

431,  459 

—  how  from  intention  .        .        ,       428 

—  criminal  heedlessness  .  .  1059 
Heineccius,  his  enx)neous  notion  of 

atattu 697 

—  his  division  of  stetus  into  those 

qui  ex  ipsA  naturd  profideeun- 
tur  and  those  qui  ex  jure 
dvili  deacendunt     .        .        .      719 

—  his  errors  respecting  acquisition 

otjiu  in  rem  .         .         .       962,  968 
Heir,  a  universal  successor     .        .        57 

—  properly  a  condition  or  status    .      952 

—  why  treated  of  in  law  of  things  '  ibid 
Historical  school  of  jurisprudence, 

how  term  understood  by  Ger- 
mans       679 

Hobbes,  his  Leviathan  quoted        .         82 

—  his  definition  of  sovereignty       .      234 

—  his  proposition  that  *  no  law  can 

be  uigust,'  n.  .        .        .      268 

—  true  meaning  of  the  proposition       ibid 

—  the  main  design  of  his  writings 

misunderstood,  n.  .        .        .      279 

—  not  intended   as  a  defence  of 

monarchy       ....      ibid 

—  hb  capital  errors,  n.  .       280,  281 

—  priestly  origin  of  the  antipathy 

with  which  he  is  regarded       .       281 

—  no  vestige  of   atheism  in    his 

writings,  n ibid 

Honour,  laws  of^  are  rules  of  posi- 
tive morality .        .        .        .183 
Hugo,  his  history  of  the  Roman  law        82 

—  remarks  on  his  method  of  ar- 

rangement     ....       748 

—  his  groundless  objections  to  a 

code       ....       665,  678 

—  his  inconsistency  in  this  respect  1032 
Hume,  assumes  the  existence  of  a 

moral  sense  as  well  as  principle 
of  utility        ....       149 
Husband,  rights  of,  which  are  in 

personam        ....       385 

—  rights  of,  which  are  in  rem  .  ibid 
Husband  and  wife  (outline)  .  .  70 
Hypotheca  ....  55,  851 
Uypothiqu€  Ugale  in  French  law    .       897 


IGNORANCE   considered    under 
grounds  of  non-imputation       33,  479 
Ignorance  of  law,  not  generally  a 
ground  of  exemption  from  lia- 
bility      481 

—  reasons  for  the  rule  .         .         .      ibid 
— existence  of  this  ignorance  is  an 
inevitable  consequence  of  judi- 
ciary law        ....       652 
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Ignorance  of  law,  whence  this  arises       652 

—  same   evils  may  attend  statute 

law 654 

Immovable,  sale  of,  in  French  law  .  377 
Imperfect  laws,  nature  of  .  .  99 
Imputability,  meaning  of  term  457,  458 
Imputation,     grounds     of.       (See 

"CHmt)  ...  33,  1057,  1062 
Incapacity,  meaning  of  the  tenn  710,  723 
Inchoate  rights  in  rem  opi^osed  to 

vested 60 

Incident  (with  fact  or  event)  one  of 

the  leading  notions  .         .         33 

—  its  meaning  ....  365 
Incoq)oreal  and  corj^oreal,  division 

of  things  into         .        .       361, 777 
Inde])endence,   necessaiy   to    sove- 
reignty   220 

Index  to  the  Divine  commands         81-83, 

451  n. 
Induction,  by  which  rules  are  ga- 
thered from  judicial  decision  .       64, 

621-628,  656 

—  perfect,  how  distinguished  from 

analogical  reasoning        .         .     1012 
Infancy,  a  ground  of  non-imputa- 
tion      ....         33,  490 

—  excuse  of,  founded  on  presumed 

ignorance  of  law     .         .         .  ibid 

—  Bentham's  explanation  erroneous  494 

—  Blackstone's  also  .  .  .  495 
lufeftment,  meaning  of,  in  Scotch 

law 381 

Inferior,  superior,  &;c.,  involved  in 

the  notion  of  command  .  .  81 
Infringements  of  rights  in  rem,  in 

personam,  remedies  for  .  .  62 
Injunction  (or  intenlict)  belongs  to 

general  jurisprudence      .         .         63 

—  analogous  to  Roman  interdict    .       589 
In  jure  cessio,  a  proceeding  in  Ro- 
man law         ....       590 

Injuries  are  violations  of  rights  or 

duties 45 

—  included  in  consideration  of  sanc- 

tioning rights  and  duties         .         44 

—  right  arising  from      .         .         .53,  60 

—  is  always  a  right  in  personam  .  378 
Injury  (or  delict)  its  place  in  outline        33 

—  meaning  of  the  term  .       458,  459 

—  intention  or  inadvertence  is  of 

the  essence  of         .         .     468  ^  Mq. 

—  a  breach  of  contract  is  an  injury      476 

—  every  right  of  action  founded  on 

an  injury  .  .  .  765,  766 
Injustice,  analysis  of  the  term,  n.  .  268 
In  rem,  meaning  of  the  expr&ssion. 

(See  Jus  in  rem)     .         .         .       957 
In  rein,  in  personam.     (See  Rights) 
Insanity,  a  ground  of  non-imputa- 
tion      ....         33,  490 

—  the  excuse  founded  on  presumed 

ignorance  of  law     .         .         .      ibid 

—  Bentham's  explanation  erroneous       494 

—  Blackstone's  also       .  .       495 
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Insolvency,  succession  per  univer- 
sitatem  by,  treated  of  in  out- 
line         59,  60 

Instinctive,  meaning  of  the  term     .       145 

—  is  merely  negative     .         .         .      ibid 

—  does  not  fiumish  any  exphmation 

of  the  act  to  which  it  is  applied  Und 
•—  men  as  well  as  lower  animals 

have  instincts         .  .       209 

—  Ulpian's  mistake  in  classing  in- 

stincts of  animals  with  laws    .      210, 

551,  566 
Institutes  of  Justinian,  method  of 

arrangement  adopted  in  .       740,  922 

—  confined  almost  entirely  to  jus 

privatum        ....       922 
Institutes  of  Gains,  method  of  ar- 
rangement adopted  in     .       738,  922 
Instruction,  public  duties  of  those 

engaged  in  ....  70 
Insulated,  acts  are  not  .  .  107,  160 
Intention,   its   place   amongst    the 

leading  notions       ...        33 

—  combines  with  motive  to  fix  the 

quality  of  an  act     .         .         .       161 

—  often  confounded  with  motive    .       345 

—  (see    Will,    Ads,   Forbearance), 

why  necessary  to  analyse  mean- 
ing of,  in  treatise  on  jurispru- 
dence      410 

—  how  confounded  with  will,  415,  421,  436 

—  how  it  differs  from  negligence, 

rashness,  &;c.  ...       428 

—  Intention  to  do  future  act,  ana- 

lysis of 435 

distinguished  from  a  simple 

desire  of  the  same  object  .  ibid 
is  a  desire  of  an  object  with  a 

belief  that  we  shall  do  acts  to 

attain  it  ....       436 

—  to  forbear  from  an  act,  analysis 

of '     .       438 

—  to  do  future  act  is  always  revo- 

cable       439 

—  meaning  of  the  term  intention, 

when  employed  without  refer- 
ence to  wrongs        .        .         .       441 

—  intention  of  legislator.     (See  /«- 

terpretaiion  of  Statute  Law)  441,  625 

—  of  testator         ....       442 

—  of  parties  to  a  contract      ,         .      ibid 

—  whether  in  any  case   intention 

alone  can  be  treated  as  a  wrong       460 

—  intention  or  inadvertence  is  of  the 

essence  of  the  injury       .         .       468 

—  equally  so  in  breaches  of  con- 

tract as  in  other  injuries         .       476 

—  this  proved  by  grounds  of  ex- 

emption firom  liability  .  .  477 
Interdict  or  iigunction  belongs  to 

general  jurisprudence  .  .  63 
Interdict,  procedure  on  .  .  .  689 
Intermediate    hypothesis    between 

theory  of  utility  and  hypothesis 

of  a  moral  sense      .        .         37t  153 
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International   Law.     (See  Posiiive 
InterruUioneU  Morality) 

International  morality.     (See  Posi- 
tive International  Morality) 

Interpretation,  statutes  passed  for 

purposes  of,  are  not  strictly  laws         98 

Interpretation,  spurious  kind  of  in- 
terpretation called  extensive   .        39, 

578,  631.  994 

—  of  statute  law   .         .         .         64,  624 
differs  from  induction  of  judi- 

ciary  law        ....      628 
Paley's  remarks  on  this  differ- 
ence      .....      632 

Sir  Samuel  Romilly.'s  remarks 

on  the  same    ....      ibid 

—  what  is  the  true  and  proper  ob- 

ject of  inteqiretatiou       .         .       989 

—  how  intentioji  of  legislator  dis- 

covered   ibid 

—  from  literal  meaning  of  the  words      ibid 

—  sometimes  firom  otlier  indicia    .       990 

—  causes  which  have  led  to  extended 

or  restricted  interpretation     '.       991 

—  this  is  really  judicial  legislation       992 

—  in  what  sense  interpretation  pro- 

per may  be  restrictive  or  ex- 
tensive    ibid 

—  grammatical,   how  opposed    to 

logical 993 

—  misapplications  of  the  term      994,  995 
Inter  vivoSf  Alienee  by  transfer  inter 

vivos,  a  singular  successor       .         56 
IntestatOf  succession  06,  a  species  of 

universal  succession         .         .  57,  60 
Involuntary,  uncertain  meaning  of 

the  term         ....      417 
Issue,  represented  in  Roman  pro- 
cedure by  the  formula  .         587|  588 


JUDEX,  his  office  and  duty        .       587 
—  how  his  functions  differed 
from  those  of  an  English  jury        588 

Judge-made  law,  the  expression  used 
by  Beutham.  (See  Judiciary 
Law) 218 

Judges,  their  legislative  power.  (See 
Judiciary  Law) 

—  functions  of  judges,  in  outline  .  64,  70 
Judgment,  right  arising  from  .  65 
Judgments,  their  place  in  the  outline  64 
Judicial  legislation.    (See  Judiciary 

Law) 
Judicial  fHmction  of  Roman  em^ierors        35 

—  notice  of  certain  customary  laws       37| 

534 

—  decision,  induction  of  rule  from,  64, 622 

—  powers  may  be  reserved  by  sove- 

reign to  itself  .        .       250, 520 

—  but  are  commonly  delegated  .  ibid 
Judiciary  Law,  injudiciously  spoken 

of  with  disrespect  by  Bentham      218 

when  on  new  point,  is  ex  post 

facto 487 


Judiciary  Law,  nature  of,  explained     530, 

531 

the  term  introduced      .         .       533 

considered  as  contrasted  with 

statute  law     .         .         .     620  et  seq, 

the  form,  or  mode,  of  its  ex- 
pression ....       622 

is  extracted  from  decisions    .      ibid 

mode  of  extraction        .         .      ibid 

difference  between  this  pro- 
cess and  that  of  interpretation     624- 

628 

what  is  ratio  decidendi         .       628 

absurd   fiction   of   its   being 

merely  declared  by  the  judges        634 

process  by  which  it  is  formed 

by  the  judge  ....      688 

Bentham's  objection  to  it  an- 
swered    642 

Sir  J.  Romilly's  objection  to 

it  answered    ....      ibid 

another  current  objection  to 

it  answered     ....       644 

influence  of  private  lawyers 

u})on  it 645 

other  checks  upon  judges  in 

construction  of  it    .         .         .       646 

—  —  why  it  is  so  called        .        .      648 
tenable  objections  to  this  kind 

of  law 649 

first  tenable  objection  ;  it  lies 

in  concreto,  or  is   implicated 

with  the  peculiarities  of  the 

particular  case 
second  tenable  objection  ;  it 

is  made  in  haste     . 

—  —  third  tenable  objection  ;  it  is 
ex  post  facto  .... 

fourth  tenable  objection  ;  it  is 

dispersed,  bulky,  and  difficult 
to  extract       .... 

an  evil  not  inherent  in 

not  attested  by  authoritative 

documents      ....      ibid 

resides  in  the  memory  of  the 

judges,  or  is  attested  by  the 
disputable  records  of  private 
reporters         ....      ibid 

this  the  effect  of  legislative 

negligence       ....      ibid 

there  miyht  be  authorised  re- 
porters, whose  reports  might  l)e 
made  official  evidence     .        .      ibid 

fifth  tenable  objection  ;    no 

fixed  test  of  its  validity  .        .      655 

sixth  tenable  objection  ;  its 

rules  are  wanting  in  compre- 
hensiveness    ....       657 

seventh    tenable    objection  ; 

the  statute  law  founded  on  it 

is  necessarily  unsystematic     .       659 

evils  of  it  might  be  remedied 

by  a  code       ....       660 

it  is  better  than  a  badly  ex- 
pressed statute        .         .         .       661 


ibid 
651 
ibid 


652 
654 
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Judiciary  Law,  it  is  inferior  to  one 

well  expressed        .        .        .661 

Rules  of,  are  not  oum,  but 

raiiones  decidendi  .         .         .       666 

Jura  realia  and  peraonalia,  distinc- 

tion,  by  modem  ciyilians         .        58 

JurCf  de  Jure  possession  ta,  by  Savigny        58 

Juris  Ignorantidf  considered  with 
reference  to  grounds  of  non- 
imputation     .        .       33, 481  «<  seq, 

55 


64 
766 

587 
16 
32 
39 

86 
172 

217 


Juris  Universitates 
Jurisdiction,  contentious  and  volun 
tary        .... 

—  nature  of  the  latter  . 

—  strict  Roman  meaning   of  the 

term 
Jurisprudence,  its  relation  to  ethics 

—  general  and  particular 

—  equity  in  Roman  and  English 

—  positive  law  is  appropriate  mat 

ter  of     . 

—  is  the  science  of  positive  law 

—  absurd  definition  of  it  by  Ulpian 

in  the  Digest 

—  use  of  the  word  jurisprudence  by 

the  authors  of  the  French  and 
Prussian  codes        .        .       671,  673 

—  what  is  meant  by  general  juris- 

prudence       .... 

—  of  the  principles,  notions,  and 

distinctions    in    jurisprudence 
which  are  necessary 

—  of  those  which  are  not  necessary 

but  almost  universal 

—  importance  of  ascertaining  pre- 

cisely  the  meaning  of  the  lead- 
ing terms  of  the  science  . 

—  of  the  different  subjects  to  which 

the  term  'jurisprudence'  has 
been  applied  .... 

—  inevitable  and  sometimes  inten- 

tional implication  of  it  with 
legislation      .... 

—  uses  of  the  study  of  jurisprudence 

—  does  not  render  student  less  fit 

for  practice    .        .        .   1082,  1083 

Jury,  how    their   functions  differ 

from  those  of  the  Roman  judex      588 

Jus  Actionunij  should  be  distributed 
between  law  of  persons  and  law 
of  things        .        .  42,726,727 

Jus  (See  Law),  different  senses  in 
which  the  term  is  used  in  Ro- 
man law         .        .        .  285  n.,  924 

Jtis  ad  rem,  meaning  of  the  term   .      375 

an  expression  not  used  by 

classical  jurists 

opposed  to  Jujt  in  rem  or  jus 

in  re  (in  extended  meaning)    . 

is  sometimes  used  as  equiva- 
lent to  jus  in  personam  . 

but  this  use  of  the  term  is 

improper        .... 

it  Ls  only  a  kind  of  jus  in 

personam        .... 


1073 


ibid 
1074 


1075 


1077 


1078 
1082 


960 


ibid 


ibid 


961 
960 
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Jus  ad  rem,  answers  to  the  obliga- 
tion addandum  aliquid  or  ad 
rem  acquirendam   .  960 

importance  of  distinguishing 

the  broader  from  the  narrower 
signification  of  the  term .       961,  962 
confusion  created  by  not  dis- 
tinguishing meanings  of .        .       962 

distinction  between  titulus  ad 

acquirendum  and  mwius  acqui- 

rendi 963 

errors  of  Heineccius  respect- 
ing them        ....       964 
Jus  civile,  division  of  law  into,  and 
jus  gentium,  founded  on  hypo- 
thesis of  moral  sense       .  154 

original  meaning  of  tenn,  as 

opposed  to /iM  ^tfit^ium  .  559 
later  meaning  of  term,  as  op- 
posed to  jus  gentium       .         .       563 

analogous  distinction  of  law 

into  natural  and  positive         ,      567 
Jus  Gentium,  historical  sketch  of       38, 

550  et  seq. 

of  earlier  Roman  lawyers  38, 

552  et  seq, 

of  classical  jurists,  38,  84, 562  et  seq, 

origin  of  the  term         .        .       557 

sometimes  identified  with  jus 

prcetorium      ....       561 

absorbed  into  the  jus  civile  .      ibid 

later  Roman  notion  of  .      ibid 

as   meaning   positive    inter- 
national morality    .        .        .       566 
Jus  in  personam,  denotes  the  com- 
pass, not  the  subject,  of  a  right      369 
that  it  avails  against  a  deter- 
minate person  or  persons         .       370 

answers  to  term  *  obligatio  * 

in  Roman  law         .        .        .      ibid 

examination  of  the  meaning 

of  the  term,  369  etseq,9Z2etseq.      957 

obligations  correlating  with, 

may  be  positive,  but  are  gene- 
rally negative        .        .        371, 933 

illustrations  of  meaning  of 

term     ....        373,  935 

a  right  founded  on  contract 

is 370,935 

a  right  of  action  is      .        378,  936 

of  father  against  chUd         384,  988 

of  master  against  servant      .      ibid 

of  guardian  against  ward      .      ibid 

of  husband  against  wife       385,  939 

jus  ad  rem  sometimes  used  as 

equivalent  to  it      .        .        .      960 

but  erroneously  so        .        .      961 

yiM  o^  rem  is  only  a  species  of      ibid 

Jus  in  re  (in  the  modem  sense)  not 
acquired  by  contract   (strieto 

sensu) 909 

"in  what  cases  acquired  by  a 

so-called  contract   .        .        .      910 

in  Roman  law  =  jus  in  re 

alienA 959 
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Jus  in  re  among  modem  civilians  = 

ju8  in  rem      .         .         .         .       960 

in  the  latter  sense  opposed  to 

jus  ad  rem      ....      ibid 

Jus  in  re^n  (outline)       .         .         .43,  45 

avails  against  the  world  at 

lai^ge      ....         44,369 

imports  a  right,  the  duties 

answering  to  which  are  negative^ 

ue.  duties  to  forbear         44,  370,  933 

an  objection  to  this  position, 

answered        .         .         .         .785 

denotes  the  compass,  not  the 

subject,  of  a  right  .       '.        .      369 

examination  of  the  meaning  of 

the  term        369  et  seq.,  932  et  seq,^  957 

illustrations  of  the  meaning 

of  the  term     .        .         .       371,933 

of  father  over  child       .       385,  938 

of  master  over  servant  ,         .      ibid 

of  guardian  over  ward  ,         .      ibid 

of  husband  over  wife    .         .       939 

it  may  exist  without  deter- 
minate subjects      .        388,  938,  954 

e.g.  rights  to  reputation,  mo- 
nopoly, franchise,  status  389,  954,  955 

if  it  is  over  persons,  it  belongs 

chiefly  to  law  of  status   .        .       787 

over  a  thing,  the  only  kind 

properly  belonging  to  the  law 

of  things         ....       789 

is  either  indefinite  in  point  of 

user  (property),  or  definite  {ser- 
vitus) 790 

may  be  limited  in  point  of 

duration,  or  unlimited    .       830,  831 

ifunlimited,the  duration  may 

be  definite  or  indefinite  .        .      ibid 

nature   of,   if   unlimited   in 

point  of  duration    .         .         .      ibid 

nature  of,  if  limited  in  dura- 
tion         832 

vested  and  contingent        856  et  seq. 

uselessness  of  Kant's  modifi- 
cations of  the  term  .        .      940 

the  term,  if  properly  used, 

would  be  a  most  convenient 

one '     ibid 

and  jus  in  personam,  the  best 

expressions  for  two  great  classes 

of  rights         .         .     955,  957  et  seq. 

objections  to  other  pro- 
posed analogous  expressions,  955-957 
e.g.  jus  in  re,  jus  ad  rem .      955 

dominium  and  obliffatio  .      ibid 

jus  reals  and  personate     .      ibid 

potestas  and  obligatio       .       956 

absolute  and  relative  rights      ibid 

law  of  property  and  law  of 

contract         .        .        •        .      ibid 

theexpressionyuj  in  rem  in  its 

laiige  generic  sense  not  used  by 
Roman  lawyers       .        .         .       958 

this  use  of  the  term  originated 

with  the  Glossators         .        .      ibid 
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Jus  in  rem,  by  modem  civilians  jus 
in  re  used  as  equivalent  to  jus 
in  rem 960 

how  it  may  be  acquired        .       962 

errors  respecting  this  .         .       ibid 

propositions    of    Heineccius 

examined  and  refuted     .         .       964 

sometimes  arises  from  an  inci- 
dent which  is  styled  a  contract      967 

but  such  an  incident  is  really 

a  conveyance  as  well  as  a  con- 
tract      ibid 

or  is  a  conveyance  simply     .      ibid 

extent  to  which  property  said 

to  be  transferred  by  contract  of 

sale  in  English  law  .         .       968 

ditto  in  French  law      .         .       969 

Jus  moribus  constitutum.  (See 
Customary  Law)     . 

Jus  naturals,  ambiguity  of  the 
term.     (See  Natural  Law) 

Jus  personarum  et  reruin,  outline  of 

the  division    ....  39-43 

tme  meaning  of.  (See  Per- 
sons)     .         .         .      363,  684  et  seq. 

Thibaut's  essay  on        .         .       706 

Rights  over  persons  and  the 

correlating  obligations  belong 

Xo  jus  personarum  .         .         .       942 

Jus  prcetorium,  introduction  to      .        38 

history  of    ,        .        .    584  et  seq. 

Jus  prudentibus  compositum  37,  543  et  seq. 

Jus  publicum  and  jus  privatum,  di- 
vision of  law  into   .     404,  744  et  seq. 

Jus  reale  et  personals,  sometimes 
substituted  for  jus  in  rem  et  in 
personam       .        .        ,       955, 977 

ambiguity  attaching  to  these 

terms     ....       978, 979 

Jus  receptum         ...         38,  635 

Jus  rerum,  origin  and  meaning  of 

the  term.     (See  Things) .         .       931 

employed  by  certain  German 

civilians  to  mean  the  law  of 
dominia,  or  rights  in  rem        .      773 

this  not  the  meaning  of  the 

expression  as  used  in  the  Insti- 
tutes       774 

peculiar  use  of  the  expression 

in  the  Pmssian  code       .        .      ibid 

Just  and  Justice,  analysis  of  the 

terms,  n 268 

Justice,  functions  of  ministers  of    .         65 

Justices  of  the  Peace,  difficulties 
which  they  have  in  administer- 
ing the  law     ....     1047 

—  growing  importance  of  their  func- 

tions       ibid 

Justification  —  action,      different 

modes  of  asserting  rights  .  62 
Justinian,  how  delicts  considered  in 

his  Institutes ....        61 

—  matter  of  his  code  and  Pandects      605 

—  enormous  faults  in  these,  consi- 

dered as  a  code  .    623  et  seq. 
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Justinian,  intention  of  .his  compila- 
tions to  be  a  perpetual  code    .       636 

—  remarks    on    the    arrangement 

adopted  in  his  Institutes        740,  922 

—  on   that  adopted   in  his  Code 

and  Digest     ....      922 

KANT,  his  definitions  of  govern- 
ment, n,        .        .        .        .      251 

—  want  of  precision  in  his  notions 

of 'right,*  n,  ....       285 

—  his  definition  of  political  liberty     839, 

841 

—  his  distinction  of   subjectivity 

and  objectivity       .        .        .      713 

—  misapplication  of  these  terms  by 

German  jurists        .        .        .      ibid 

—  they  nearly  tally  with  Locke's 

ideas  gotten  by  reflection,  and 

ideas  gotten  by  sensation        .      Ubid 

—  his    '  Metaphysische    Anfangs- 

griinde  der  Rechtslehre* .        .       940 

—  uselessness  of  the  new  terms  for 

jwra  in  rem  introduced  by  him  ibid 
Kenyon,  Lord,  his  decision  in  Read 

u  Brookman  .  .615,  658,  1098 
King,  maxim  that  he  is  incapable 

of  committing  wrong       .         .       272 

—  is    not    sovereign    or   supreme. 

(See  Sovereign)       .  ibid 

Knowledge,    importance     of     the 

spread  of        ...        .      132 

—  want  of,  makes  form  of  govern- 

ment important,  n.  .        .       283 

—  contrary  opinion  of  (Economists      ibid 
Kramer,  Herr  von,  his  influence  in 

framing  the  Prussian  code       .       674 

LARCENY,    inconsistent  defini- 
tions of         ....     1044 

—  not  so  good  a  term  as  Theft       .      ibid 
Law  (see  Jus)  the  subject  of^  an 

abstract  science      .        .        .         17 

—  of  nations,  or  positive  interna- 

tional law.   (See  Positive  Inter- 
naiional  Morality)  .         .  16,  72 

—  of  nature,  as  employed  by  Hugo        32 

—  |x>sitive,  essential  difference  of. 

(See  PosUive  Law) .         .         34,  830 

—  occasions    of,    sometimes    con- 

founded with  its  sources'         .         36 

—  fashioned   by  judicial  decision 

uyton  pre-existing  custom        .        87 

—  fashioned   by  judicial   decision 

upon  opinions  of  private  lawyers      ibid 

—  of  foreign  original     ...        88 

—  and  equity,  the  distinction  not 

based  upon  any  principle        .      Und 

—  fashioned    by  judical    decision 

upon     positive     international 
morality         ....       ibid 

—  of  persons  =  Law  of  status  .         40 

—  division  of,  with  reference  to  its 

purposes         ....  89-43 
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Law,  of  things— of  persons     . 

—  of    things,    conversant     about 

rights  and  duties,  kc  .  40 

—  of  things,  outline  of  this  depart- 

ment     .        .        .        .      AZ  ei  aeq. 

—  public  and  private    .        ,        .  67—69 

—  of  persons  in  outline         .        .  67-72 

—  of   Scotland,    meaning   of   the 

words  '  real '  and  '  personal  *  in 

n.     (See  Scotland,  Law  of)    .       380 

—  proper  is  a  command         .        .         79 

—  proper,    with    improper    laws, 

divided  into  four  kinds ;  divine 
law,  positive  law,  positive  mo- 
rality, and  law  metaphorical   .       ibid 

—  imperative  and  proper  essence  of    80,  8 1 

—  marks  of  Divine  law ...         81 

—  marks    of   laws,   consisting    of 

positive  moral  rules        .        .         84 

—  marks  of  laws,  metaphorically 

so  called         .        .*        .        .         85 

—  character  of  laws  positive  .        .       ibid 

—  what  properly  included   under 

the  term         ....         86 

—  as  set  by  God  to  men        .        .      ibid 

—  as  set  by  men  to  men        .        •      ibid 

—  Divine    law,    meaning    of    the 

term.     (See  Divine  Law)        .       ibid 

—  as  set  by  political  superiors       .         87 

—  as  not  set  by  political  superiors        ibid 

—  positive,  meaning  of  the  term    .      ibid 

—  positive  law  is  appropriate  mat- 

ter of  jurisprudence        .        .      ibid 

—  what  impro|)erly  included  under 

the  term  law  ....      ibid 

—  laws  of  vegetation     ...        88 

—  laws  of  motion ....       ibid 

—  every  law  is  a  command    .         .       ibid 

—  analysis  of  the  term  '  command '  88-92 

—  is  a  signification  of  desire.    (See 

Comanand)      ....         89 

—  is  enforced  by  a  sanction  .        .      ibid 

—  analysis  of  the  term  *  sanction.' 

(See  Sanctions)       .        .        .      ibid 

—  when  a  command  is  not  a  law   .        92 

—  though  set  by  a  sovereign  .        .        93 

—  a    law    is    a    command  which 

obliges  a  person  or  persons  to 

a  course  of  conduct         .        .        96 

—  a  law  of  interpretation   is  not 

properly  a  law        ...        98 

—  nature  of  imperfect  laws   .        .        99 

—  nature  of  declaratory  laws,  98,  214,  637 

—  nature  of  customary  laws.    (See 

Customary  Law)     .        .       101,  199 

—  division  of  laws  into  natural  and 

positive.  (See  Natural  Law)  154,  567 

—  this  division  founded  on  com- 

X)ound    hypothesis    of    moral 
sense  and  principle  of  utility  .      153 

—  division  into  jus  gentium  and 

ju^  civOe  founded  on  same  hy- 
pothesis .        .        .        .154 

—  nature  of  laws  which  are  analo- 

gous to  laws  proper        .        .      167 
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175 
183 


185 
200 

211 


214 


230 
267 

268 


343 


Law,  of  metaphorical  lawg,  why  so 

called    ....        169,  209 

—  two  meaninga  of  the  term  natu- 

ral law 

—  law  of  honour  is  founded  on 

positive  morality    . 

—  international    law    Sh    not    law 

proper.  (See  Positive  Interna^ 
tioncU  Morality) 

—  Locke's  division  of  laws    . 

—  Montesquieu's  confused  descrip- 

tion  of  dififerent  kinds  of  laws . 

—  law  of  Grod,  Blackstone's  remark 

that  human  laws  are  of  no  va- 
lidity if  contrary  to,  criticised,  n. 

—  law  and  fact,  absurdity  of  inquiry 

whether  a  question  is  one  of  law 
or  fact    

—  nature  of  constitutional  law 

—  meaning  of  Hobbes'  dictunif  that 

law  cannot  be  unjust,  n, 

—  rights    created    by  law  distin- 

guished from  natural  and  moral 
rights 

—  law  of  persons,  true  meaning  ot 

(See  Persons) .         .     364,  684  et  seq. 

—  law  of  things.     (See  Things)      .      ibid 

—  division  of  law  into  jus  in  rem 

and  jus  in  personam 

—  meaning  of  the  terms.     (See  Jus 

in  rem  and  Jus  in  Personam)  . 

—  ignorance  of  law  not  a  ground  of 

exemption  from  liability 

—  reasons  for  the  rule,    (See  Igno- 

rance of  Law) 

—  distinction  between  written  and 

unwritten  law.  (See  Written 
Law) 

—  sources  of  law  .        .        .     509  et  seq, 

—  promulged  and  unpromulged     .       526 

—  canon  law         ....      535 

—  Praetorian  law  .         .         .     560  et  seq. 

—  statute  and  judiciary         .      531-533, 

620  et  seq. 

—  nature  of  the  distinctions  be- 

tween/uj  gentium  and  jus  civile 

—  the    last    two    distinctions  are 

analogous  to  the  distinction 
between  law  natural  and  posi- 
tive         

—  uselessness  of   the  division   of 

laws  into  natural  and  positive 

—  order  in  which  law  is  generated,  635, 636 

—  import   of  the   distinction   be- 

tween law  of  persons  and  of 
things    ....     684  et  seq, 

—  uses  of  the  distinction.      (See 

Persons,  Things)    .        .         .      ibid 

—  arrangements  adopted  in  various 

systems  of,  and  treatises  on, 
law.     (See  Arrangement) 

—  distinction  between  public  and 

private  law     .        .        .     744  et  seq. 

—  passages  of  Roman  law  in  which 

this  distinction  is  explained   922,  923 
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Law,  difficulty  of  settling  true  import 
of  the  distinction    . 

—  necessary  to  do  so  in  order  to 

determine  the  true  place  of 
criminal  law  in  a  complete  code 
or  treatise      .... 

—  advantage  of  the  study  of  law  as 

a  gymnastic    .         .         .         . 

—  opinion  of  Leibnitz  upon  this    . 

—  necessity  for  a  Faculty  of  Law   . 
Lawyers,  opinions  of,  not  a  source 
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—  then*  influence  over  judiciary  law 
Legacy,   succession    to   specific   or 

particular  legacy  is  succession 
rei  singulce  .... 
Legal  Education  should  commence 
with  study  of  general  jurispru- 
dence      1082 

—  system  adopted  in  Pmssian  imi- 

versities  ....     1083 

—  what  is  generally  necessary  to  a 

legal  education       .        .        .     1086 

—  importance    of    the    study    of 

logic       ....   1081,  1086 

—  value  of  the  study  of  the  rationale 

of  law  as  a  gymnastic 

—  opinion  of  Leibnitz  to  that  effect 

—  necessity  for  a  Law  Faculty 
Legatee,  of  a  specific  thing     . 
LegeSf  strictly  speaking,  only  in 

eluded  those  laws  passed  by 
populus. 

—  also  extended  to  pUbiscita 
Legislation,  principles  of,  a  name 

for  the  measure  or  test  of  posi 
tive  law 

—  science  of  legislation  not  the  sub 

ject  of  general  jurisprudence 

—  a  branch  of  the  science  of  ethics 

—  tendency  to  confound  positive  law 

with  it.    (See  Positive  Law)  n, 

—  inevitable,  and  sometimes  inten 

tional,  implication  of  it  with 

jurisprudence . 
Legislative  and  executive,  distinc 

tion  of  political  powers  into 
Legislator,  what  is  meant  by  inten 

tion  of   .         .         .         .       441,  624 

—  the  qualifications  necessary  for 

the  office  of    . 

—  must  be  versed  in  both  theory 

and  practice   .... 

Legitime  portio,  of  Roman  law,  its 
antiquity        .... 

Legitime  of  French  law  . 

Leibnitz,  his  remark  upon  the  mas- 
tery of  their  system  by  the 
Roman  jurisconsults 

—  his  opinion  in  favour  of  the  study 

of  law 1087 

Lessee  for  years,  not  considered  as 

proprietor       ....      805 

—  had  not  originally  yus  in  rem     .      t6irf 
Liability,  grounds  of  e  xemption  from       477 
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Liability,  cfiaxis  or  accident     .         .       477 

ignorance  or  error         .         .       479 

infancy         .         .         .        490,  494 

(Imnkenness         .         .       494,  495 

Liberd  RepublicA,  disposition  sua- 
])endiug  the  vesting  of  a  right 
prohibited      ....         69 
Liberty,  political  or  civil        ,        ,        33 

—  erroneous  definition  of,  by  Paley       216 

—  is  synonymous  with  right .         .       356 

—  true  nature  of  civil  or  political 

liberty   .        .        .        273,  274, 788 

—  is  the  absence  of  legal  restraint        274 

—  Kant's  definition       .         .       339,  341 

—  classed  by  Blackstone  with  his 

so-called  absolute  rights .  .  788 
Liens  made  by  judgments  .  .  64 
Light,  servitude  not  to  obstruct  .  811 
Living,  univergUaies  juris  devolving 

from 57 

Livy,  his  expressions  upon  the  enor- 
mous bulk  of  the  law      .        .       678 
Locke,  his  opinion  that  science  of 
ethics  might  approach  the  ex- 
actness of  that  of  geometry     .       138 

—  his  division  of  laws   ,         .         .       200 

—  tallies  with  that  of  Author         .      ihid 

—  his  observations  on  virtue  and 

vice 202 
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—  his  *  ideas  gotten  by  reflection,* 
and  'ideas  gotten  by  sensa^ 
tion,'  are  the  same  as  Kant's 
'subjective'  and  'objective*  ex- 
istences   713 

Logic,  advantage  to  lawyers  of  the 

study  of  it      .         .        .    1081,  1086 

Luminibus  officiaiur,  servUus  ne     .       811 


MACKELDEY,  his  definition  of 
•Recht'       ....       399 
Mala  in  se  and  mcUa  prohUbUa,  dis- 
tinction of      .        .        .       485,  572 

—  tallies  with  distinction  of  crimes 

into  those  juris  gentiwn^  and 
those  ^wre  civil        .         .         .       572 
Malice,  use  of  the  word  to  denote 

intention         ....       345 

—  inconvenience  of  the  term  as  a 

name  for  criminal  design         .     1058 

—  inconsiderate  assumption  that  it 

is  of  the  essence  of  every  crime      Hid 
Mandpi  et  nee  mancipi,  res    .         .       783 
Mansfield,  Lord,  his  decision  that 
moral  obligation  is  a  good  legal 
consideration  .        .        .218 

—  his   statement   of   the  superior 

authority  of  common  to  statute 

law 663 

—  his  endeavours    to   get  to  his 

court  jurisdiction  which   had 
been  engrossed  by  the  Ck>urt 
of  Chancery    .  .      .         .     615,  1098 
Martens,  Von,  his  correct  views  on 

international  law    .        .       173,  216 


Martens,  Von,  his  definition  of  sove- 
reign government    .         .         .       236 

Master  and  slave  (outline)      .         .         70 

Master,  rights  of,  over  servant,  are 

rights  in  personam,  .        384,  938 

— but  rights  of,  to    services,   are 

rights  in  rem .         .        .       385,  938 

—  his  liability  to  a  servant,  n.        .       497 

—  difficulty  of  assigning  place  to 

these  rights  in   a  division  of 
law  into  public  and  private   747,  748 
Mathematical   truths,  taken  upon 

trust 125 

—  cannot  mean  deductions  of  ^<rrfy 

mathematics  reasoning,  n.      .       ibid 
Metaphor,  the  term  as  used  in  com- 
mon parlance  defined      .         .       167 
Metaphorical  laws          .          79,  167,  209 
Method.     (See  Arrangement) 
Might  is  right,  meaning  of  proposi- 
tion         284 

Ministera  of  Justice,  functions  of   .  65,  70 
Misdemeanors  and  felonies,  tpt.  use 
of  retaining  the  distinction  be- 
tween them    ....     1053 

—  how  distinguished     .         .         .     1054 
Mishap  {ta,aus)  a  ground  of  n<m-im- 

putation  .  .  .  33,  477 
Mistake,  action  to  recover  money 
paid  by,  should  be  preceded  by 
a  demand.  {Xote.  It  has  lately 
been  so  ruled  in  the  Court  of 
Exchequer,  by  Martin  and 
Bramwell,  RR,  Freeman  v, 
Jefifries,  May  6,  1869,  L.  R., 
4  Exch.  199.  200.—R.C.)  .  472 
Modes,  law  considered  with  reference 
to  the  mode  in  which  it  begins 
and  ends        .  34,  35,  525  et  seg, 

—  whereby  law  is  abrogated  .        .         39 
Modits  aequirendif  a  phrase  devised 

by  the  modem  civiUans  .         .       883 

error  of  dividing  every  acqui- 
sition of  jus  in  rein  into  titulus 
ad  acquirendiim  and  .  .       962 

propositions   of   Heineccius 

respecting,  examined  and  re- 
futed       964 

in  what  cases  distinguishable 

from  tiliUus  ad  acquirendum  .       973 

Monarch,  not  invested  with  a  status 

(properly  so  called)         .        .         70 

Monarchy,  nature  of      .         .         .       238 

—  limited,  nature  of     .        .       240,  241 

—  limited,  is  not  true  monarchy. 

(See  Sovereign^  Sovereignty)  .  241 
Monopoly,  a  right  in  rem  which  has 

no  subject      ....         47 

—  right  of,  is  a  right  in  rem  .         .       389 

—  is  a  right  to  forbearance  only    .      Und 

—  is  a  right  in  rem  without  a  sub- 

ject         954 

Montesquieu,  his  confusion  of  laws 

of  various  kinds  with  each  other  21 1 
Mora,  meaning  of  the  term    .        .       474 
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Morality,^  or  morals,  meaning  of 
term.     (See  Positive  Morality) 

Moral  rights  distiugiiished  from 
legal       ..... 

Moral  sense,  intermediate  hypo- 
thesis between,  and  theory  of 
utility    ....         87,  153 

—  hypothesis  of  a  .         .         82,  105 

—  its  existence  mnst  be  assumed  to 

be  the  index  of  Divine  com- 
mands if  we  reject  the  prin- 
ciple of  utility 

—  true  nature  of  the  hypothesis    . 

—  analogous  to  hypothesis  of  ani- 

mal instinct   .... 

—  Butler  its  ablest  advocate . 

—  compound  hypothesis  of  exist- 

ence of  a  moral  sense  together 
with  principle  of  utility  . 

—  this  hypothesis  adopted  by  Hume 

—  and  apparently  by  Butler  . 

—  is  the  foundation  of  division  of 

law  into  natural  and  positive  . 

—  and  into  jus  gentium  and  jxts 

Civile      ..... 

—  not  to  be  confounded  with  sym- 

pathy, n 

Morals,  or  ethics,  ambiguity  of  the 

term  ..... 
Mortgage,  or  Hypotheca,  vests  ju8 

in  rem.  and  jus  in  personam  at 

once       ....         55,  784 

—  of  all  future  rights  allowed  by 

Roman  law     .... 

Mortgagee,  ditference  between  his 
}x>sition  in  English  and  Roman 
law        ..... 

Mos,  is  positive  morality 

Motive,  its  place  amongst  the  lead- 
ing notions  in  jurisprudence    . 

—  for  establishment  of  law  some- 

times confounded  with  its 
sources 

—  of  human  conduct  not  to  be  con- 

founded with  principle  of  utility 

—  goodness  and  badness  of  motives 

—  benevolent  and  selfish,  n.  . 

—  origin  of  motives  no  part  of  theory 

of  utility        .... 

—  often  confounded  with  intention 

—  why  necessary  to  analyse  the 

meaning  of  the  term  in  treatise 
on  jurisprudence     . 

—  precedes  volition 
Movable  and  immovable,  division  of 

things  into,  does  not  quadrate 

with  the  division  into  real  and 

personal  in  English  law  . 

division  of  things  into  . 

Murat,  his   description   of  certain 

American  legislatures 
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independent  political  society, 
.   ^  what  constitutes     .        .        .       220 

I^Natural  Law  as  understood  by  mo- 
343n  ^     dem    writers,    two    disparate 

meanings        ...         37,  175 

—  (1)  law  of  God,  (2)  a  portion  of 
positive  law  and  positive  mo- 
rality      176 

—  Ulpian\s  mistake  in  extending 
the  term  to  instincts  of  ani^ 
mals      .        .        .        209,  551,  569 

—  distinction  of  natural  and  posi- 
tive law         .        .        154,567,573 

—  this  division  founded  on  com- 
pound hypothesis  of  moral 
sense  and  principle  of  utility  .       154 

—  uselessness  of  the  distinction     .       570 

—  disparate  meanings  attached  to 
the  term  natural  law       .         .       573 

Natural  rights  distinguished  from 

legal 843 

meaning  of  .        .        .        .       573 

—  and  positive.  The  distinction  of 
human  rules  into,  purposeless    38,  570 

—  procedure,  approached  by  Roman 
system 589 

Negative,  the  duties  answering  to 

rights  in  rem  are    .     .     44,  371,  933 

an  objection  to  this  position 

answered        .         .         .         .785 

Negligence,  its  place  amongst  the 

leading  notions       ...        33 

—  why  necessary  to  analyse  mean- 
ing of,  in  treatise  on  jurispru- 
dence      410 

—  meaning  of       ,        .        .       426,  459 

—  how  it  differs  from  heedlessness       427, 

431,  459 

—  how  from  intention   .         .         .       428 

—  of  criminal  negligence  .  .  1059 
Next  of  kin,  a  universal  successor  .  57 
Newly  devised  names,  objection  to  48,  49 
A'^on- imputation,  grounds  or  causes 

of  .        .        .        .33,  477  et  seq. 
Notions,  leading,  in  the  science  of 

law        .         .         .  32,  343-511 


58,  923 


NATION,  meaning  of  term,  n.     . 
Nationality,   in  the   sense  of 


243 


QBLIOA  TIO,  its  technical  mean- 
ing in  the  Roman  law     .  45,  I 

Obligation,  corres|>onding  to  right 

in  personam  ....         33 

—  is  the  appropriate  name  for  the 

relative  duty  answering  to  a 

right  in  personam  ...         45 

—  implied  by  command         .         .         81 

—  laws  of  imi)erfect       ...         99 

—  is  positive  or  negative        .         .       346 

—  is  relative  or  absolute        .         .       847 

—  in  Roman  law  answers  to  jus  in 

personam       ....       370 

—  may  be  superadded  to  right  of 

property         ....       373 

—  is  obnoxious  to  a  sanction  .       444 

—  how   it    is    distinguished    from 

physical  restraint   .        .        .      453 
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Obligatioiii  right  cannot  be  enforced 

without  imposing   .        .        .      575 

—  how  it  arises  out  of  itaJtia         .      732 

—  scheme  of  Roman  law  language 

relating  to  (Table}  .         .         .916 

—  in  what  sense  the  term  is  used 

by  classical  jurists  .         .         .       924 

—  borrowed  from  them  by  the  au- 

thors of  the  French  code  who 
misunderstood  it    .        .        .       673 

—  how  it  arises  from  (^iMtn-contract       983 
Occasions  of  law  sometimes  con- 
founded with  its  sources  .        36 

Occult  qualities,  absurdity  of  scho- 
lastic notion  of       .        .        .697 

Occupancy  does  not  found  the  right 

of  possession  ....         51 

—  nature  of  acquisition  of  property 

by 901 

(Economists,  their  X)olitical  system,  n.  282 
Offences  are  violations  of  rights  or 

duties 43 

—  some,  are  made  thefts  by  a  fic- 

tion         1042 

—  law  relating  to  dispersed.     (See 

Crimes) 1045 

Offices,  corresponding  to  rights  in 

rem, 33 

—  are  duties  answering  to  rights  in 

rem 45 

Oligarchy,  nature  of       .        .        .  239 

Omission,  one  of  the  leading  notions  33 

—  and  Commission,  distinction  be- 

tween acts  of .        .        .        .       425 

—  acts  of,  how  distinguished  from 

forbearance    ....      (bid 
Operas  servorum,  improperly  called 
a  servitude  by  the  Roman  law- 
yers        824 

Opinion  of  private  lawyers,  influ- 
ence of  .        .        .  36,  543, 645 

—  so-called  law  set  by.     (See  Posi- 

tive Morality)  .  .  .79,  87 
Original  contract,  false  hypothesis 

of,  as  basis  of  government  .  300 
Overt  acts,  are  attempts  which  are 

evidence  of  intention       .         .       441 

—  why  required  to  make  iiarty  cri- 

minally liable         .         .       441,  460 

—  are  of  the  essence  of  every  crime     1061 
Ownership  distinguished  from  servi- 

tus 48 

—  a^iw  in  rem,     (See  Property)    .       371 


PACT  (in  outline)       ...        54 
—  meaning  of  terra        .       981,  983 
Paley,  his  erroneous  views  of  obli- 
gation and  sanction         .        .  89,  90 

—  character    of    hij*    treatise    on 

Moral  and  Political  Philosophy       135 

—  his  erroneous  definitions  of  civil 

and  political  liberty        .         .       216 

—  his  rule  for  the  interpretation  of 

contracts        ....      442 
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Paley,  his  statement  of  the  difficulty 
arising  from  the  comjietition  of 
opposite  analogies  .         .       632,  995 

—  Romilly's  mistake  as  to  Paley's 

meaning         ....       632 
Pandects,  nature  of  materials  on 

which  founded       .        .        .       605 

—  arrangement  of,  purely  unscien- 

tific       ....       606,  922 

—  enormous  fault  in,  if  (with  code) 

intended    as    a  code    in    the 
modem  sense  .         .     623  et  seq. 

Parent  and  child  (outline)      .        .        70 
Parliament,   its  powers    are    both 
legislative  and  executive.    (See 
Communis,  House  of)       ,        .       250 
Parliamentary  Elections  Act,  1868        258 
Particular     jurisprudence     distin- 
guished from  general  jurispru- 
dence    ....       32,  1072 
Patria  potestcLs,  involved  with  suc- 
cession (tb  iniestaio         .         .         60 

in    great    measure   supplied 

the  place  of  criminal  law  in 
early  Roman  law    .         .       497,  748 
Penal,  a  wider  term  than  criminal  .     1051 
Peregrinif  condition  of,  at  Rome    .       552 
Per  ae,  rights  in  rem  existing,   a 
sub -department    of    primary 
rights     ....         46,  784 

—  rights  in  rem  existing         46,  786,  793 

—  rights  in  persowim,  existing  .  53 
Permission  by  the  sovereign  or  state  33 
Permissive,  law  is  sometimes  .  355 
Person,  one  of  the  leading  notions  .         33 

—  (complex),  corporation  aggregate         55 

—  meaning  of  the  term  .         .       348 

—  amongst  modem  civilians  means 

a  human  being  capable  of  rights      ibid 

—  a  slave,  therefore,  according  to 

these,  is  not  a  person      .         .      ibid 

—  Roman  notion  of,  included  all 

human  beings         .         .         .349 

—  sometimes  used  to  denote  condi- 

tion or  status  .        .       352,  357 

—  but  used  by  author  as  equivalent 

to '  man '        .        .        .        .       353 

—  how  it    is   distinguished    from 

thing 364 

—  how  from  a  fact  or  event  .        .       365 

—  considered    as    the    subject    of 

rights     ....       368, 383 

—  when  a  subject  of  a  right  may 

be  styled  analogically  *  a  thing '       385 

—  rights  in  rem  over  a  .  .  .  938 
Persona,    sometimes    synonymous 

with  status     ...         40,  352 

—  more  frequently — homo  or  man       ibid 

—  double  meaning  as  employed  by 

Roman  lawyers,  the  source  of 
confusion  with  mo<lems  .      363 

Personal  rights.     (See  Jus  in  per- 
sonam) 
Personal  servitudes,  why  so  called         979 
Personal   and  real,  application  of 
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the  therms  in  English  law,  a 
source  of  much  confusion  and 
obscurity        .        .        .67, 68, 977 
Personal  and  real,  meaning  of  these 
words  in  the  law  of  Scotland  • 

how  applied  by  the  civilians 

PersfyMim^  rights  in,     (See  Jua) 
Personarum,  Jus,    (Seis  Jua) 
Persons  as  subjects  of  rights  and 
duties 

—  determined  to  classes  by  certain 

rights,  &c 

—  Law  of,  in  outline     . 
and  things,  import    of   the 

distinction  .  ...  364,  684 
the  distinction  is  merely 

arbitrary        ....       687 

uses  of  the  distinction     .       691 

Thibaut's  essay  onjtuper-' 

aonarum  et  rerum  .  .  •  706 
how  related     .        .       717, 718 
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39 
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objections  to  division 

distinction  is  not  perfect 

where  they  blend    . 

importance  of  the  distinc* 

tlon        .        .        .        .        . 

is  the  law  of  sUUua      .       696,  938 

is  concerned  with  the  differ- 
ence between  persons      .        •      707 

should  follow  law  of  things  in 

a  code  or  treatise    .        .       727,  730 

the  expression  and  its  estab- 
lished equivalents  are  insignifi- 
cant        

origin  of  Hale's  error  as  to 

what  i»  comprised  in  it  . 

Personen-recht,  how  employed  in 
Prussian  code 

Petitions  of  right  .... 

Philosophy  of  positive  law  an  ap- 
propriate name  for  the  subject 
of  these  lectures 

Pignua  .... 

Pleading,  rationale  of    . 

PWnadta,  equivalent  to  lege* 

PlebSf  its  legislative  power 

Police,  i)art  of  criminal  procedure  66, 1054 

PoUtical  and  civil  Uberty        83,  273,  275 
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950 

774 

288 


32 

851 

64 

515 


true  nature  of 

— Paley's  erroneous  defini 

tion  of  . 

Kant's  definition     . 

is  the  absence  of  legal  re 

straint   .... 
Political  conditions  opposed  to  pri 

vate       .... 
Political     society,     distinguishing 

marks  of  independent     . 

when  it  is  not  independent 

is  not  capable  of  a  precise 

definition 

origin  or  causes  of 

—  difiBculty  of  assigning  the  bound 

ary  between  political  and  pri- 
vate conditions 
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220 
226 


ibid 
290 
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243 


Political      subordinates, 

sovereign  powers    . 
Politics,    importance    of   applying 

principle  of  utility  to  questions 

of 120,  121 

Pollicitation  (in  outline)  .  .  54,  72 
Poor,  relief  of  ....  70 
Popular    government,   meaning  of 

term 277 

—  may  be  inferior  to  monarchical  in 

a  well-instructed  community,  n.      282 

—  not  so  in  one  imperfectly  in- 

structed ....      ibid 

Populus,  its  legislative  power  .  514 
Portalis,  his  statement  as  to  the 

necessary  imperfection  of  a  code      664 

—  his  share  in  constructing    the 

French  code   ....      674 

Positive  International  Morality,  law 

fashioned  upon       .        .         38,  635 

Positive  International  Morality 
(commonlycalled  ItUematitmal 
Law)  is  a  branch  of  the  science 
of  positive 'morality        .        .      173 

is  not  law  proper  .       182,  183 

its  rule^  are  rules  of  positive 

morality         ....      184 

what  is  international  law  fre- 
quently confounded  with  what 
ought  to  be    .        .        .        .      216 

Von  Martens  has  avoided  this 

confusion        ....      ibitl 

concerns  the  intercourse  of 

independent  political  societies       225 

sometimes  styled  jus  ffentitm*      566 

founded  on  jvs  gentium  of 

Roman  law     ....      569 

narrower  than/iM  gentium  of 

Romans  ....       ibid 

sji'svfers  to  jus  feciaU    .   .     .      ibid 

why  considered  as  a  branch 

of  natural  law         .        .        .       575 

ought  not  to  be  treated,  as  it 

is  by  some  continental  jurists, 
under  the  head  of  political 
conditions  ....  754 
ositive  Law  .  ,  .  16»  17, 79 
Philosophy  of,  an  appropriate 
name  for  the  subject  of  these 
lectures 32 

—  essential  difference  of        .        .        84 
exists  as  such  by  the  pleasure  of 

the  sovereign  ....        36 

—  is  appropriate  matter  of  juris- 

prudence       .        .        .86,  87,  172 

—  meaning  of  term       .        .       171, 330 

—  division  of  law  into  natural  and 
positive.     (See  Natural  Law)      154, 

_  ^  567-673 

—  every  positive  law  is  the  direct 
or  circuitous  command  of  a 

monarch  or  sovereign  number        178 

—  is  therefore  a  law  proper  .        .       179 

—  conflict   between,   and    positive 

morality         .        .        .        .197 


•^ 


II24 


Index. 


P08 


PAOB 


214 


ibid 
534 

ibid 


170 
172 


ibid 

179 

182 
197 

214 


ibid 


Positive  Law,  tendency  to  confound, 
with  the  science  of  legislation, «. 

—  tendency  to  confound,  with  posi- 

tive morality,  and  both  with 
\    legislation  and  deontology 
is  a  creation  of  sovereign  authority 
cannot  be  created  in  any  other 
way        ■         ■         •         *         • 
Positive  Morality  .        .        .16,  17,  79 

—  custom  nothing  more  than         .        36 

—  some  rules  of,  are  not  laws        .  87,  98 

—  meaning  of  the  term  87,  171 

—  what  Uws  are  embraced  by  the 

term 

—  what  is  included  in  the  science  of 

—  international  law  (so  called)  is  a 

branch  of.    (See  Positive  Inter- 
national Morality) 

—  different  kinds  of  ndes  of,  which 

are  laws  proper 

—  different  kinds  of  rules  of,  which 

are  not  laws  proper 

—  conflict  between,and  positive  law 

—  tendency  to  confound,  with  de- 

^^        ontology,  n 

)f^  tendency  to  confound,  with  posi- 

^     tive  law,  and  both  with  legis- 

,        lation  and  deontology 
NEPositive  and  natural,  the  distinction 

^  between  rules  of  human  con- 
duct purposeless    .        .         38, 570 

Possession,  right  of  (in  outline)      .  51,  53 

PosseaaioniSf   de  jure,  treatise   by 

Savigny  ....        53 

Practice  of  private  lawyers,  influ- 
ence of  ...        .         36,  645 

—  niles  of  our  laws  made  in  the 

legislative  mode  by  subordinate 
political  superiors  . 

—  inseparable  from  theory    . 

—  but  all  men  are  often  not  capable 

of  etpial  proficiency  in  both     . 

—  necessitythattheyshouldbecom- 

bined  for  pur|K>ses  of  legislation 

and  codification        1093,  1096,  1097 

Praxognoscenda,  more,  contained  in 
the  law  of  things  than  in  the 
law  of  persons        .  43,  721,  728 

Praafectus  Prastoriij  his  function  in 
drawing  up  decreta 

Pra^udicia^  or  Precedents,  denied 
authority  by  Prussian  code 

ProBScriptio,  postponed  to  analysis 

of  right  of  possession      .         51,  873 

Prescription  as  a  mode  of  acqui- 
sition    ...         53,  873,  965 

Praescription,  in  Scotch  law,  both 

}K>sitive  and  negative,  n.  .       493 

Praetor,  legislated  directly      .         35,  617 

—  equity  dispensed  by  .        .         .         39 

—  jurisdiction  of  .         .         .        .       586 

—  nature  of  civil  proceedings  before      587 

—  nature  of  his  perpetual  edict 

—  supposition  that  his  power  was 

usurped  .... 
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115 

1095 


651 


668 


595 
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Prastor  Peregrinus,  origin  of  his  ap- 
pointment     ....       555 
Pnetorian  Law,  origin  of  .      558 

—  sometimes    identified  with  jus 

gentium  ....       559 

—  is  founded  on  jus  gentium  .       560 
Precarium,  combined  with  emphy- 
teusis in  the  origin  of  feuda,  853,  855 

Precedents,    denied    authority    by 

Prussian  code         .        .        .       668 

Presumptions,  unsuitableness  of  the 

term 491 

—  different  kinds  of      .        .        .      ibid 
Primary,  division   of   rights    into 

primary  and  sanctioning         .         43 

—  rights, -ftc,  arranged  under  four 

sub-departmenU     ...         46 

—  rights  with  primary  relative  duties      ibid 

—  rights  and  duties      .        .       760, 763 
not  always  distinguished  from 

secondary       ....      768 

how  to  be  divided  into  classes      784 

Principes,   or  Princes,  the  proper 
designation  of  the  Roman  £hn- 
perors    .....        35 
Principles  of  legislation,   a  name 

for  the  measure  of  positive  law         16 
Private    or   unauthorised  lawyers, 
influence  of  their  opinions  and 
practice  .        .  36,  543,  645 

—  opposed  to  political  conditions   67,  746 
Private   and   public   wrongs,   dis- 
tinction between     .        .        .       503 

—  law  and  public,  distinction  be- 

tween    ....     744  et  seq. 
Privilege,  its  meaning  in  Roman  law       518 

—  and  in  common  English  parlance      519 

—  is  the  only  kind  of  right  arising 

immediately  from  laws   .        .  876 

—  is  always  strictly  personal          .  ibid 

—  meaning  of,  in  English  law        .  884 

—  not  part  of  law  of  status   .        .  948 
Procedure  civil  (outline  of)    .        .  53 

—  order  of,  before  the  Praetor         .  587 

—  on  an  interdict ....  588 
Professional  and   domestic   condi- 
tions     ....         67,  756 

Projet  of  the  French  code      .        .  674 

Promise  (in  outline)       ...  55 

—  intention  of  party  to                  .  442 
Promulged  and  unpromulged  law  in 

modem  treaties       .        .         35,  526 

—  the  terms  misexpressive     .        .       626 
Promulgation   of  a  law,   what    it 

is ibid 

Properly  legislative  opposed  to  judi- 
cial mode  of  legislation  .         35,  532 
Property,  distinguished  fromservitus        48 

—  (see  Jus  in  rem)y  institution  of, 

depends  on  principles  of  utility       129 

—  \%j\is  in  rem     .        .        .       371,  933 

—  various  meanings  of  the  term,  789-792 

1.  strict  sense — indefinite  in 
user,  power  of  alienation, 
and  duration     .        .        .790 
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2.  limited  in  duration  only  . 

3.  a  right  distinguished  from 
right  of  possession  merely . 

4.  jaa  in  rem  generally 

5.  by  English  law  not  applied 
to  rights  of  tenure     . 

6.  applied  capriciously  to  some 
subjects  and  not  to  others . 

7.  aggregate  of  a  man's  rights 
or  means  .... 
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ibid 
ibid 

ibid 

791 

ibid 


794 
795 
ibid 
797 
798 
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805 
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8.  legal  rights  in  general       .       729 

788,  791,  792 
Property,  employed  by  author  to 
mean  any  right  in  rem  inde- 
finite in  point  of  user      .       794,  933 

—  distinction  between,  and  ease- 

ment  or  servitude   . 

—  different  modes  of     , 

—  never  without  restriction  . 

—  even  in  its  most  absolute  form  , 

—  but  incapable  of  exact  definition 

—  different  modes  of  proi>erty  al- 

ways distinguishable 

—  difiiculties  with  which  the  term 

is  encumbered 

—  not  applied  in  English  law  to 

interest  of  lessee  for  years 

—  right  of  property  may  be  resolved 

into  right  of  user  and  right  of 

exclusion  .  ,  .  808,  983 
y-  nature    of    absolute    rights    of 

{jus  in  re  proprid) .  .  846,  933 
V-  natiu^  of  rights  of;  not  absolute 

(J^ra  in  re  aliend) . 

—  why  a  contract  does  not  confer  , 

—  obligations  which  correlate  to    . 

—  how  acquired    .... 

—  errors  respecting  acquisition  of  . 

—  titulus  ad  acquirendum  and  mo- 

dus acquirendi 

—  propositions  of  Heineccius  ex- 

amined and  refuted 

—  sometimes  said  to  be  acquired  by 

contract  .... 

—  but  then  contiucts  are  really  con- 

veyances        .... 

—  extent  to  which  it  is  said  to  be 

transferred  by  contract  of  sale 
in  English  law 

—  ditto  in  French  law  . 
Prospectui  ojieiatur,  servitus  ne     . 
Prussian  code  atlopts  the  order  re- 
commended by  Hale  (see  Code) 

mistakes  in  conception  and 

arrangement  of       .         .       674,  774 

Prussian  law  -  commission,  their 
function  in  supplementing  the 
code       .         .         638,  651,  659,  668 

Public  and  private  law  66-68,  7ii  ei  seq. 

—  instruction,  works,  &c       ,        .        70 

—  and  private  wrongs,  distinction 

between  ....       503 

—  different  meanings  of  public  law,  744,754 

—  law  ought  to  be  inserted  in  law 

ofl>ersous       ....       748 
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Public  and  private  law,  the  terms 
tend  to  generate  misconception 

—  wrongs,  origin  of  this  expression 

for  crimes 

—  use  of  this  expression  by  Black 

stone      .... 
Puffendorf,  his  confusion  of  posi 

tive  morality  with  what  moral 

ity  ought  to  be 
Punishment  sometimes  annexed  to 

injuries  which  are  not  crimes 

—  rules  for  the  application  of 
Purposes,  law  considered  with  refer 

ence  to  its      . 
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216 
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QUALITY  of  action  affected  by 

^     motive    ....  161 

Quon-contracts,  rights  in  personam 

arising  from    ....         53 

—  nature  of .        .        .        .       911,  982 

—  not  to  be  confounded  with  im- 

plied contracts        .        913, 914,  983 

—  illustrated  by  solutio  indebiti     .      ibid 

—  include  all  anomalous  obligations      984 
QiMui- delicts,  nature  of 
distinctlbn  of,  from   delicts 

and  guon- contracts,  illogical 
and  superfluous 
Qui  jure  suo  utitur  neminem  Icedit . 


911 


927 
800 


33 


410 


RASHNESS,  its  place  among  the 
leading  notions 

—  why  necessary  to  analyse  mean- 

ing of,  in  treatise  on  jurispru- 
dence      

—  nature  of .        .        .        .       427, 459 

—  how  it  differs  from  heedlessness 

and  negligence        .        427,  431,  460 

—  how  fh>m  intention   .         .       430,  460 

—  how  it  differs  from  hasty  inten- 

tion         431 

—  criminal  rashness       .         .         .     1059 
Jtatio  decidendi^  process  of  extract- 
ing        ..        .        627,  628,  650 

Real  and  personal,  application  of 
the  terms,  distinction  of,  in 
English  law,  a  source  of  much 
confusion  and  obscurity,  57,  58,  978 

how  applied  in  Scotch  law    .      380 

and  by  the  civilians      .        .       978 

—  in  a  few  cases  the  term  real  in 

English  law  corresponds  to  in 

rem  in  civil  law 
Jieal  servitudes,  why  so  called 
Real  Right*.     (See  Jus  in  rem) 
Reasonable,  necessary  vagueness  of 

this  and  similar  expressions     . 
Receptum,  jus.     (See  Jvs) 
Rechtf  das,  des  Besitzes,  by  Savigny 

—  ambiguity  of  the  wonl,  n. 
Registration,  intention  of  the  author 

to  treat  of      ...         . 
Relative  and  absolute  duty     . 
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Relief,  persons  to  administer  .  70 

Beligioos  Opinions,  as  a  groond  of 

legal  incapacity  ...  72 
Reniy  right  «n,  meaning  of  the  phrase. 

(See  JuM  in  rem)  ...  46 
Reporters,      whether      authorised, 

should  be  appointed  in   Uw 

courtB    ....       528, 654 

—  Lord  Bacon's  recommendAtion  .      Und 
Representation,  theory  of^  of  people 

in  Parliament         .        .        .      244 

—  delegation  of  authority  may  be 

absolute  or  subject  to  a  trust  .      245 

—  in  this  country  it  is  subject  to  a 

trust 246 

—  the  performance  of  the  trust  can 

only  be  enforced  mfmjiXy  ibid 

—  no  legal  sanction  for  the  per- 

formance of  such  trust  could 
be  created      .        .         *        .      247 
Republic,  remarks  on  the  term,  «. .      242 
RepuUicd,   in   liberd,    dispositions 
suspending  the  right  of  vesting 
where  prohibited    .         .         .      .  59 
Reputation,  right  to       .        .         47,  788 

—  love  of,  as  a  motive  .        .        .160 

—  right  to,  is  a  right  in  rent .       389,  788 

is  a  right  to  forbearance  only      889 

could  not  exist  in  a  savage 

condition        ....      574 
Rerum  ju$,     (See  Jtu) 
Rerum  tmiversitates       ...         55 
ReSf  different  meanings  of  term  in 

Roman  Law  ....  923 
Res  communes,  nature  of  840 

Res  nullins,  occu^tancy  of,  does  not 

give  right  of  possession  .  .  51,  52 
Res  pubUcaSf  nature  of  .  .      841 

Residuary  L^^atee,  a  universal  sue- 

cessor 57 

Responsa  prudentium,  not  generally 

an  immediate  source  of  law     .      543 

—  vrhether  Jurisprudentes  had  ever 

judicial  authority  at  Rome  .  546 
Reus,  ambiguity  of  the  term  .  466-468 
Revealed.     (See  Divine  Law) 

Revenue,  persons  who  collect          .  70 

Reward,  is  not  a  sanction       .        .  90 
Right,  legal,  one   of   the  leading 

notions 33 

—  implies  a  corresponding  duty     .  ibid 

—  in  rem,  meaning  of  the  phrase. 

(See  Jns  in  rem)     ...        46 

—  of  |K)6ses8ion  (outline  of)  .        .  51,  53 

—  to  satisfaction  ....        63 

—  in  rem — in  personam,  or  real  and 

personal  rights.     (See  Jiis  in 
rem;  Jus  in  personam)  33, 43,  45, 53, 

369,  932 

—  in  rem  as  existing  |9«r  se      46,  47,  784, 

786  ct  seq. 

—  distinguished  with  reference  to 

subjects  and  objects        .         47,  787 

—  distinguished  by  limitations  in 

duration         ....         50 
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Right,  vested  and  otherwise   . 

—  events  by  which  rights  arise  and 

are  extinguished 

—  arising  from  civil  delicts    . 

—  in  personam^  arising  from  civil 

delicts.    (See  Jus  in  personam) 

—  with  duties,   etc,  constitute  a 

sttUus     ..... 

—  arising    from    contracts,  quasi' 

contracts,  and  delicts 

—  arising  by  universal  succession  . 

—  sanctioning  (outline  of) 

—  arising  from  civil  delicts,  which 

are  infringements  of  rights  tit 
rem        .        .        .        •        • 

—  to  restoration,  may  be  exerdsed 

extra-judiciailly 

—  of  vindication  .... 

—  of  action  ..... 

—  not  necessary  to  determine  exact 

meaning  of,  in  order  to  deter- 
mine province  of  Jurisprudence 

—  to  labour  of  a  slave,  Blackstone's 
remark  upon,  n,      .        •        . 

—  sovereign  has    no    legal  rights 
against  subjects 

—  meaning  of  position,  that  right  is 

might,  n 

—  different  meanings  of  the  term 

right,  ft.  .... 

—  misuse  of  language  by  those  who 

argued  that  the  British  Govern- 
ment had  a  right  to  tax  the 
colonists         .... 

—  legal  rights  distinguished  from 

natural  and  moral  rights 

—  every  right    resides  in  a  per- 

son          

—  and  is  a  right  against  a  person 

—  is  sometimes  over  a  person       368,  383 

—  analysis  of  the  essence  of       893  et  seq, 

—  abstract  meaning  of  the  term     .       394 

—  Blackstone's  definition  of  it       .       399 

—  no  general  definition  of,  in  classi- 

cal jurists 

—  Mackeldey's  definition 

—  Miihlenbruch's  definition  . 

—  Thibaut's  definition  . 

—  Blackstone's  absolute  rights      728,  788 

—  of  way  and  of  common      .        .       810 

—  of  limited  and  unlimited  dura- 

tion       ....     829  et  seq, 

—  nature  of  vested  rights      .        .       856 

—  of  contingent  rights  .        .        .       859 
Roman  Emperors,  or  Princes,  legis- 
lated   directly   by   constUuti' 

ones       ....         35,  517 

—  and  indirectly,  or  judicially,  by 

decreta  or  rescripta  .         35,  519 

Roman  Jurisprudence,  equity  as  ap- 
plicable to      .        .        .         39,  614 

—  jurists,  peculiar  merits  of  their 

works    ....     217,  1087 

—  their  philosophy  contemptible   .      ibid 

—  law,  obtaining  in  Germany         38,  685 
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Roman  Law,  superior  for  clearness 

to  law  of  England  ...        58 

libera,    repuUicdf    prohibited 

dispositions  restraining  power 

of  alienation  ....        59 

equity  in  Roman  system  con- 
trasted with  that  in  English 
system   ....       616-620 

value  of  the  study  of  it         .     1079 

in  what  its  value  really  con- 
sists      ....       58, 1080 

Roman  lawyers,  inconsistency  of 
the  principles  of  division  of 
the  subject  adopted  by  them  .       725 

Romans,  their  relations  with  fo- 
reigners   552 

Romilly,  Sir  Samuel,  his  remarks 

on  interpretation      .        .      682,  640 

—  he  applies  the  epithet  'judicial  * 

to  indirect  legislation      .        .       648 

—  his  objections  to  judicial  legisla- 

tion       ..        .        642,  657,  676 
Rosshirt,  his  analysis  of  culpa,  or 

g^ilt 462 

Rules  of  practice  of  the  English 
Courts,  made  in  the  legislative 
mode  by  subordinate  political 
superiors        ....        36 

are  not  icritten  law  in  the 

juridical  sense         .        .        .      522 


SACHEN-RECHT,  its  use  in  the 
Prussian  code        .        .        .       774 

SaU  of  an  immovable  in  French 
law  is  a  conveyance  as  well  as 
a  contract       ....      877 

the  same  in  English  Equity  .      ibid 

Sale  and  delivery  (with  warranty) 
vests  jus  in  rem  and  jus  per" 
sonam  at  once         .        .         55,  785 

Sanction,  every  law  is  enforced  by  a        89 

—  analysis  of  the  term     89,  92,  443  et  seq. 

—  Paley's  erroneous  definition  of  .         90 

—  a  reward  is  not  a  sanction  .      ibid 

—  how  it  is  related  to  command 

and  duty        .        .        .        .  91,  92 

—  obligation  is  obnozlousness  to  a 

sanction         ....      444 

—  operates  on  the  desires,  not  on 

the  will 445 

—  how  distinguished  from  physical 

compulsion     ....       453 

—  the  ultimate  sanction  is  always 

suffering         ....      456 

—  not  always  physical  compulsion 

or  restraint     ....       457 

—  civil  and  criminal      .        .        .501 

—  various  meanings  of  the  word    .      507 
Sanctioning,  division  of  rights  into 

sanctioning  and  primary  43, 7Q0etseq. 

—  rights  with  sanctioning  duties    .        60 
Sand,  German   enthusiast  of  that 

name 161 

Satisfaction,  Rationale  of       .        .        63 
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Satisfaction  in  lieu  of  specific  per- 
formance       ....        63 

Savignyf  Hen*  Von  :  his  treatise. 
Das  Recht  des  Besitzes,  eulo- 
gised       53 

—  his  description  of  two  elements 

in  law  by  the  expressions  *  poli- 
tical '  and  *  technical '  element       646 

—  his  treatise  on  the  call  for  a  code 

in  Germany    ....      666 

—  faults  in  his  criticism   of  the 

French  and  Prussian  codes     669,  670 

—  his  objections  to  codification  ex- 

amined ....       675-681 

—  his  controversy  with  Thibaut  on 

the  subject     ....     1038 

Science  of  legislation,  not  the  sub- 
ject of  general  jurisprudence   .         32 

Schuldner,  ambiguity  of  the  term  466-468 

Scotland,  law  of,  illustrations  drawn 

from  (notes  by  Ed.),  380,  886,  391, 
480,  493,  497,  590,  617,  828,  834, 
835,  849,  853,  893,  912,  1044 

Security,  right  to,  classed  by  Black- 
stone  with  his  so-called  abso- 
lute rights      .        .        .       728,  788 

Seisin,  the  origin  of  many  peculiar- 
ities in  English  law         .  867 

Seisina  facU  stipitein,  important 
nile  of  succession  before  1st 
Jan.,  1834      ....      893 

Selfish  System,  not  to  be  confounded 

with  theory  of  utility     .        .       163 

the  theory  so-called  is  a  dis- 
tortion of  Hartley's  hypothesis 
as  to  the  nature  of  benevolence       ibid 

absurdity  of  the  system,  n.  .       164 

Senatus-consuUa,  their  binding  au- 
thority   516 

Servant,  master  and  servant  (out- 
line)        70 

—  rights  of  master  over,  are  rights 

in  personam  .        .         .       884,  938 

—  but  right  of  master  to  services 

of,  are  rights  in  rem        .       385,  938 
Servitude,  \s  a  jus  in  rem      372,  809,  934 

—  may  also  give  rise  to  a  jus  in 

personam        ....       873 

—  distinction   between,   and    pro- 

perty    .        .        .        794, 802,  934 

—  meaning  of  term       794,  802,  814,  934 

—  is  hardly  expressed  by  easement      934 

—  US  a  fragment  of  property  .       802,  814 

—  diflUculties  which  encumber  the 

term 805 

—  sometimes  answers  to  what  is 

called  a  right  of  property        .      ibid 

—  distinction   between   affirmative 

or  positive,  and  negative  ser- 
vitudes   807 

—  is  a  right  to  uses  or  forbearances 

generally  of  a  class  .        .      810 

—  positive  and  negative  servitudes       ibid 

—  examples  of  positive,  rights  of 

way  or  common      .        .        .      ibid 
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Servitude,    examples   of   negative, 
ancient  lighta,  ftc.  . 

—  questionable  whether   there    is 

any  ground  for  the  distinction 
of  ser\'itude  into  positive  and 
negative         ....      ibid 

—  cannot  consist  in  faciendo         .      Urid 

—  whether,  if  negative,  it  is  a  jus 

in  rem 812 

—  meaning  of  phrase  res  servit       ,      813 

—  meaning  of  phrase  nulli  res  sua 

stmt     ■        .        .        •        .      814 

—  not  to  be  confounded  with  abso- 

lute duties,  as  in  French  code        815 

—  may  co-exist  with  any  mode  of 

property         ....      ibid 

—  distinction  between  real  and  per- 

sonal servitudes      .        .       816,  817 

—  meaning  of  terms  servient  and 

dmninant        .         .         .         .817 

—  in  what  sense  every  servitude 

}>ersonaI  ....      Qnd 

—  distinction  between  urban  and 

pnedial  servitudes  .        .        .      822 

—  in   French   code   *  serviUtde '   is 

only  applied  to  real  servitudes       ibid 

—  examples  of  real  and  personal 

servitudes      ....      823 

—  what   modes    of   property  im- 

properly  includ^   under  the 

term      ....       823,  934 

—  why  so  called    ....       979 
ServitHSf  distinguished  from  domi- 

Ilium.     (See  Servitude)   .         .         49 
Sevenis,  Alexander,  dates  the  con- 
clusion of  the  series  of  Classical 
Jurists  ....       651,  662 

—  altius  non  tollendi    .         .         .       811 

—  ne  luminibus  offtciatur       .         .       ibid 

—  stillicidii  .      '  .         .         .         .       ibid 
Sic  utere  tuo  ut  afienum  non  Icedas  768, 800 
Singular  successors         ...         66 
Skill,  want  of,  as  a  ground  of  lia- 
bility      497 

Slave,  master  and  (outline)     .        .         70 

—  a    *  person '     in     language    of 

Roman  jurists         .        .       849,  387 

—  not  a  *  person '  in  language  of 

modem  civilians     .        .        .848 

—  meaulug  of  saying  that  he  is  a 

thing  or  chattel      .        352,  388,  390 
Society,  independent  political,  dis- 
tinguishing marks  of       .        .       220 

—  natural,  nature  of     .         .         .       225 

—  political,  but  subordinate,  nature 

of 226 

—  not  capable  of  a  precise  defini- 

tion       .....      ibid 

—  number  necessary  to  constitute 

I)olitical  society      .         .        .       231 

—  origin  or  cause  of  society  .         ,       290 
Solemnities,    adjected    to    convey- 
ances by  judgments         .         .         64 

—  attached  to  alienation        .         .       901 

—  annexed  to  contracts  .        .       907 
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Sources  of  law        .         34,  35,  509  ef  seq. 

occasions  or  motives  some- 
times confounded  with    .        .         36 

different  meanings  improperly 

assigned  to     .        .        .       533-550 

opinions  of  lawyers  are  not 

m^iately  sources  of  law         .       544 

—  but  frequently  are  adopted  by 

judges 545 

Sovereign,  law  set  immediately  by    34,  35 

—  not  invested  with  a  status  .         70 

—  various  meanings  of  the  term,  n,       242 

—  powers,  maybe  exercised  through 

political  subordinates      .        .       244 

—  powers,  &c,  must  be  so,  in  most 

instances        ....  Hid 

—  delegation  of  sovereign  powers  .  245 

—  by  commons  to  representatives  .  ibid 
—^  distinction  of  them  into  legisla- 
tive and  executive  powers       .  248 

—  cannot  be  accurately  so  distin- 

guished  249 

—  sovereign  powers,  limits  of        .       263 

—  meaning  of  the  term  unconstitu- 

tional      265 

—  all   persons  exercising  portions 

of   sovereign    power   may   be 
legally  bound  .        .        .       269 

—  including  the  king    .        .        .       270 

—  sovereign    power,   incapable   of 

legal  limitation       .        .       263,  278 

—  origin  of  doubt  as  to  this  .       278,  279 

—  admitted  by  Sidney  .        .        ,      278 

—  and  by  Hobbes  .        .        .       279 

—  has  no  legal  rights  against  sub- 

jects        281 

—  sovereign  may  be  pursued  before 

his  own  tribunals   .        .        .       288 

—  but  rights  against  him  are  only 

quasi  legal  rights    .        .        .       Urid 

—  this  does  not  apply,  necessarily, 

to  king  of  England,  who  is  not 
sovereign        ....       iind 

—  but  applies,  owing  to  an  acci- 

dental circumstance  of  his  con- 
stitutional position  .        .       ibid 

—  nature  of  rights  of,  over  res  pri- 

%^Uoe 843 

Sovereignty,  analysis  of  the  term    .       220 

—  implies  habit  of  obedience  to 

a  common  determinate  supe- 
rior       ....       220,  221 

—  and  independence  on  the  part 

of  the  monarch,  or  sovereign 
number ibid 

—  it  implies  an  independent  j>oliti- 

cal  society      ....       220 

—  not  caimble  of  a  precise  defini- 

tion       ....       228,  230 

—  definition  of  it  by  Bentham       :  234 

—  by  Hobbes        ....  ibid 

—  by  Grotius        ....  235 

—  by  Von  Martens        .        .        .  236 

—  forms  of  it        .        .        .        .  237 

—  monarchy         ....  ibid 
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Sovereignty,  aristocracy  .        237-239 

—  limited  monarchies    .         .        .       240 

—  includes  the  judicial  power        .       520 
Specie,  things  existing  in,  how  they 

differ  from  things  in  genere     .       778 
Specific  legacy,  succession  to  speci- 
fic legacy  is  succession  rei  sin- 
gulis       58 

Specific  performance.  Tlie  right 
to  compel  specific  performance 
belongs  to  general  jurispru- 
dence      64 

—  delivery,  in  English  Equity,  not 

generally  enforced  unless  the 
subject  be  land       ,        .        .      780 
Rpea  Si(4xe8sianis  .         .         .       838,  867 
State,  meaning  of  the  term,  n.        .       242 
Status  (or  condition)  composed  of 

rights,  &c 40 

—  the  notion  of  status  is  the  basis 

of  the  division  between  'Law 
of  Things'  and  *Law  of  Per- 
sons'     .        .        .  41,684,686 

—  \s  juris  universitaiis  .         .         .         51 

—  sometimes  confused  with  caput .       354 

—  meaning  of  the  term,  350,  686,  719,  942 

—  great  difliculty  of  fixing  mean- 

ing        ...        .       351,  943 

—  caput  is  not  identical  with  it  351,  717 

—  right  of,  or  in,  is  a  right  in  rem       889 

—  is  a  right  to  a  forbearance  only        ibid 

—  not  susceptible  of  strict  defini- 

tion         687 

—  erroneons  notions  of  .         .       697 

—  error  of  Heineccius,  that  it  is  a 

quality Mi 

—  similar  error  of  Bentham  .        .      699 

—  Bentham's  analysis  fails  to  dis- 

tinguish status        .         .         .       702 

—  distinguishing  marks  which  have 

been  assigned  to  it,  apply 
equally  to  universitates  juris  ,      ibid 

705,  706,  946 

—  or  to  other  groups  of  rights        ,      703 

—  not  to  be  distinguished  by  the 

fact  that  the  party  bearing  it 
liaajus  in  rem  in  its  constituent 
rights 706 

—  Thibaut's  definition  of,  criticised      ibid 

—  Miihlenbruch's  error  in  suppos- 

ing that  it  is  a  capacity  or 
faculty 714 

—  wherein  it  consists    .        733,  942-953 

—  how  obligations  arise  out  of  it  731 

—  may  be  purely  onerous      .         .       945 

—  the  right  in,  or  to,  is  analogous 

to  ownership  ....       946 

—  priviUgia  do  not  belong  to  law 

of  status         ....  948 
Statute,  difficulty  of  expressing,  so 

as  to  be  intelligible    .        .        .  660 
Statute  de  Bonis  and  Statute  of 

Frauds  liberally  construed       .  635 

Statute  law,  construction  of   .         .  64 

—  meaning  of  term        .                 .  620 
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statute  law,  distinction  of,  and  judi- 
ciary law        ....       621 

—  interpretation  of.    (See  Interpre- 

tation)    624 

StiUicidii  servitus .         .         .         .811 
Suarez :     Reasons     of    the    order 
adopted  by,  in  compiling  the 
Prussian  code  ...         42 

—  overruled  by  authority  of  Von 

Kramer  in  the  arrangement  of 
contracts        ....       674 

Subject  of  a  right,  person,  or  thing         33 

is  often  a  person  .         .         .       362 

means  the  thing  over,  in,  or 

to  which  a  right  exists    .         .       712 

not  the  person  who  has  the 

right ibid 

the  latter  is  the  meaning  of 

the  German  jurists  .         .       713 

this  is  a  misapplication  of  the 

language  of  Kant    .        .        .      ibid 

Subjects  :  Law  considered  with  re- 
ference to,  about  which  it  is 
conversant      .         .         .         .         34 

— rights  distinguished  with  refer- 
ence to  their  .        .        .         47,  787 

Subordinate  laws,  set  immediately  by 

subordinate  political  superiors  34,  35 

—  political    superiors,   authors   of 

rules  of  practice      ...        36 
Substantive  and  adjective  law,  ex- 
planation of  the  terms     .         .       591 

objections  to  them        .        .      762 

defects  of  Bentham's  division 

and  -arrangement  of  law  under 
these  heads    ....      765 
Succession,  universal,  right  arising  by        55 

—  rei  singula:       ....         58 

—  laws  relating  to,  occurring  at  a 

death,  belong  properly  to  law 

of  status         ....       951 

—  why  asserted  in  law  of  things    .       952 
Suetonius,   his  remarks   upon  the 

vast  bulk  of  the  law  .  .  678 
Sulpicius    Servius,    the   IHend    of 

Cicero  and  first  of  the  classical 

jurists    ....       551, 562 

Superficies 851 

Superior,  involved  in  the  notion  of 

command  ....  81 
Superiority,  analysis  of  the  term    .        96 

—  implied  by  the  term  command  .         97 
Syllogism,  how  distinguished  from 

analogical  reasoning        .        .     1012 

—  use  of       ...        ,     ibid,  1015 
Sympathy,  confusion  of,  with  moral 

sense,  n,         ....       165 

—  assumed  by  theory  of  utility,  w.       166 

—  origin   of,   not   connected   with 

theory  of  utility     .        ,        .      ibid 
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—  his  remarks  on  the  vast 
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Tangible  and  intangible,  use  of 
these  terms  in  philosophy  of 
Epicureans  and  Stoics     .       361,  685 

Temerity,  its  place  among  the  lead- 
ing notions.     (See  RouhtMtM)  .         33 

Tenure,  rights  which  are  subjects 
of,  do  not  quadrate  with  rights 
styled  Ttal  in  English  law       .        57 

Test  of  positive  law  and  morality  .        16 

Testamentary  power,  legislation  of 

the  Prsetors  regarding     .         .       617 

Tt»iamtnlo^  succession  tx^  a  species 

of  universal  succession    .        .  57,  60 

Testator,  what  is  meant  by  inten- 
tion of 441 

Theft,  inconsistent  definitions  of    .     1043 

—  better  term  than  larceny   .        .     1044 
Theophilus   translates  j%u  permm- 

arum — i^  rCm  Tpwnawuv  SieU' 

petrif 363 

Theory  and  practice  inseparable     .       115 

but  men  are  often  not  capable 

of  equal  proficiency  in  both     .     1095 

necessity  that  both  should  be 

combined  for  purposes  of  legis- 
lation and  codification       1093,  1095, 

1096 

both  were  possessed  in  an 

eminent  degree  by  the  Roman 
lawyers  and  by  Coke  and  Hale     1093 

Thibaut 72 

—  his  Pandekten  Bechts        .         .      ibid 

—  his  understanding  of  the  distinc- 

tion between  dominium  and  o6- 
ligatio  as  the  terms  are  used 
by  the  Roman  lawyers    .         .       383 

—  his  definition  of  right        .        .      400 

—  his  definition  of  status  criticised       706 

—  places  pairia  potestas  and  ttUela 

under  public  law    .         .         .       748 

—  his  writings  in  favour  of  codifi- 

cation      1037 

Thing,  one  of  the  leading  notions   .        33 
Things,  law  of,  outline  of  this  de- 
partment       ....        43 

—  proposed  distribution  into  classes 

of,  as  subjects  of  rights  and 
duties 46 

—  meaning  of       .        .        .       358, 774 

—  are  permanent  external  objects  .       358 

—  how  distinguished  from  persons 

ilnd,S6i 

—  how  distinguished  from  facts  or 

events 365 

—  term  extended  by  Roman  lawyers 

to  acts  and  forbearances  .       360 

—  and  also  to  rights  and  obliga- 

tions        362 

—  true  notion  of  *  Law  of  Things ' 

as    distinguished   from   'Law 

of  Persons '     .         .      364,  683  et  seq. 

—  persons  may  be   considered   as 

things,  where  they  are  subjects 

of  rights         ....      385 

—  distinction  of  '  Law  of  Things  * 
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and  '  Law  of  Persons  *  merely 
arbitrary        ....       687 
Things,  uses  of  the  distinction        .       691 

—  Thibaut's  essay  on  law  of  per- 

sons and  of  things  .        .        .       706 

—  the  relation  of  these  two  depart- 

ments of  law  to  each  other      .       718 
—'  Uw  of,  confused   with  law  of 

persons  by  Roman  lawjen      .       725 

—  law  of,  should  precede  law  of 
persons 730 


requires  most  detail 

—  objections  to  the  terms,  '  Law  of 
Persons '  and  '  Law  of  Things ' 

I  —  Blackstone*s  misapprehension  as 
I  to  '  rights  of  things  * 

—  misapprehension  of  Roman  law- 
yers cognate  to  this 

—  grand  divisions  of  law  of  things 


ibid 


734 
736 

737 

760 
ei  seq. 
783 


—  mandpi  et  nee  mandpi 

—  difference  in  meaning  of  *  res* 

and   *  thing '   in   Roman  and 
English  law 

—  divisions  of  things     . 

—  corporeal  and  incorporeal  .       861, 

—  movable  and  immovable    . 

—  sp>ecific  and  generic  . 

—  fangible  and  not  fungible  . 

—  res    singula    and   universitatea 

rerum 

—  origin  and  meaning  of  the  term 

Jus  rerum       .... 

Title,  in  its  strict  sense,  applicable 

to  facts  through  which  rights 

are  conferred  .... 

—  meaning  of  it  as  used  by  English 

lawyers 884 

—  the  facts  which  constitute  it  are 

essential  or  accidental     . 

—  not  to  be  confounded  with  right 

—  the  *  investitive  fact  or  event '    . 
THttdus  ad  acquirendum,  meaning  of 
error  in  dividing  every  acqui- 
sition of  jus  in  rem  into,  and 
modus  acquirendi  . 

propositions    of    Heineccius 

respecting,  examined  and  re- 
futed      

in  what  cases  distinguishable 

from  modus  a^drendi  . 

Traders,  insolvency  of,  distinguished 
according  to  English  law. 
(This,  of  course,  was  before  the 
Bankrupt  Act,  1861.  Although 
a  trader  may  now  be  made  a 
bankrupt,  there  is  still  (June 
1869)  a  distinction  between 
traders  and  non-traders  under 
the  English  Bankrupt  law. — 
R.  C.) 60 

Trespass,   nature  of  right   arising 

out  of 372 

Trusts,  in  Roman  law    .        .  51,  59,  618 

—  belong  to  all  systems  of  law      .       618 
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775 
777 
ibid 

778 
779 

780 

931 


874 


976 
977 
ibid 

884 


963 


964 
973 
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Truth,   necessary  and   contingent, 

difference  between  .        .        .     1009 

Tuida^  placed  by  Thibaut  and  other 

Germans  under  public  law      .      748 

Tyrannicide,  the  result  of  misguided 

benevolence    ....      161 


TTLPIAN,  his  mistaken  notion  of 
U     jusnaturaU.        .        209,551,565 

—  last  of  the  classical  jurists         .       562 
Unauthorised  lawyers,  influence  of 

their  opinions  .  .  36,  645 
Unconstitutional  meaning,   of  the 

term 267 

United  States,  government  of,  is  a 

supreme  federal  government  .  261 
Universal  succession,  rights  arising 

by 46,56 

Universitates  juris         .         .         .         56 

—  ordinary  definitions  do  not  dis- 

tinguish them  from  status       .     702, 

705,  706 

—  how  distinguished  from  status  .      946 

—  why  not  so  prominent  in  Eng- 

lish  as  in  Roman  Law  .  .  ibid 
Universitates   rerum   distinguished 

from  res  sing^ulas  .  .  .780 
Universities  of  rights  and   duties 

arising  by  universal  succession 

(a  sub-department  of  primary 

rights,  &c.)  .  .  .  .  46,  55 
Unjust,  analysis  of  the  term,  n.  .  268 
Unpromulged  and  promulged  law 

in  modem  treatises  .  35,  526 
Unwritten  law.    (See  Written  Law)      512 

et  seq. 
User,   extent  to  be  given  to  the 

meaning  of  the  word  .  .  811 
Usucapion,  a  mode  of  acquisition 

in  Roman  law         ...         53 

—  as  a  mode  of  acquisition,  ex- 

amined   965 

Usus,  not  properly  a  servitude       .      824 
Usus/ructust  not  properly  a  servi- 
tude        ibid 

—  Editor's  note  on        .         .       827-829 
UtUis  actio,  meaning  of .         .         .       601 
Utility,  on  theory  of,  the  distinc- 
tion between  natural  and  posi- 
tive rules  is  purposeless  .         .         88 

—  theory  of,  referred  to  in  preli- 

minary analysis      .         .         .82,  83 

—  brief  summary  of  the  theory  of.       106 

—  infers  Divine  laws  from  tendency 

of  human  actions    .         .         .      ibid 

—  true  tendency  of  human  actions       107 
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